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FINAL ORDER FACTS: 26.



The complainant sought information about price of implantation of cardiac devises by private hospitals in patients who were referred from ESIC Health Centres, bills obtained till 30.11.2013 along with amount charged in individual cases. The application of the complainant was transferred to Directorate General, ESIC and further to Directorate of Medical. The complainant filed first appeal against the non-response from CPIO, but there was no FAA order, hence he approached the Commission.



Decision:



2.



The complainant, stated that the RTI application was filed before M/o



Labour & Employment and after an efflux of more than 30 days, the Deputy Medical Commissioner, ESIC HQ informed that his application was forwarded to Director General, ESIC and further to 54 other PIOs, a few of whom replied, but no relevant information was given. His first appeals did not yield any order. 3.



The complainant, Mr Pawan Saraswat raised serious issues regarding



inflated price of implantations for various patients ESIC referred to the empanelled private hospitals. In deciding the costs of the treatment at private empanelled hospitals/centres, ESIC generally follows the rates of CGHS; in case where no CGHS rates are available, the cost of treatment at AIIMS is followed, and in case no rate is specified in either CGHS or AIIMS, the ESI rates are considered. In the rarest cases which are not listed either in CGHS or AIIMS or in ESI rate list, the outsourced empanelled “hospital rate minus a discount” is paid. The Complainant named four implantation of different cardiac devices, which are usually advised to the patients under reference from ESI Hospital, they are: a. Implantable cardioverter-defibrillator (ICD) single chamber; b. Implantable cardioverter-defibrillator (ICD) double chamber; c. CRT-P (Cardiac Resynchronization Therapy Devices with pacing); and CIC/BS/C/2015/000118
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d. CRT-D (Cardiac Resynchronization Therapy Devices with defibrillator) 4.



The complainant stated that the ESIC never showed concern to verify rates



of these devices from any authentic source. The complainant further compared the rates paid by AIIMS and ESIC for these devices and the relevant portion of it as on the date of complainant’s application dated 11.12.2013 are as under:



Rate which ESIC is paying



Rate at which AIIMS is



for these devices which



procuring these devices



can be confirmed from



for implantation in the



the bills submitted to



patients treated at AIIMS



Type of Cardiac device



ESIC from outsourced hospitals Rs. 5,50,000 to



Rs. 1,75,786/-



Implantable cardioverterdefibrillator (ICD) single



Rs. 8,50,000



chamber Rs. 7,50,000 to



Rs. 4,25,000/-



Implantable cardioverterdefibrillator (ICD) double



Rs. 11,00,000



chamber Not Known



Rs. 1,95,000/-



CRT-P (Cardiac Resynchronization Therapy Devices with pacing)



Rs. 12,50,000 to Rs. 14,50,000



Rs. 4,90,000/-



CRT-D (Cardiac Resynchronization Therapy Devices with defibrillator)



5.



The complainant alleged that the people’s hard earned money is being



looted by inflating prices of these medical implants; that irregularity of referring CIC/BS/C/2015/000118
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the patients to private hospitals with inflated bills is only a tip of iceberg, resulting drain



of



huge



resources



of



ESIC



besides



encouraging



malpractices



of



over/unnecessary treatment of the patient. 6.



The complainant provided statistics in his complaint to the Director General,



ESIC reproduced in the following manner: i.



49 out of the said 54 ESIC establishments have sent their replies, out of which only 25 gave relevant information. It is to keep in mind that most of these replies were from the hospitals which have recently been upgraded as “Model Hospitals” and where such referrals and expanses have not still been used to dig in the funds of ESIC. From the NCR Region – Only 3 ESIC establishments including DMD replied. DMD provided details only for the year 2013 and IGESI Hospital Jhilmil, although provided information as was asked for, but even it had purposely hidden the amount paid for the devices in bills and differentiation among AICD-SC/DC & CRT-P/D.



ii.



24 PIO’s responded in irrelevant manner. From the NCR Region 8 responded in irrelevant manner without providing information asked/desired by the applicant.



iii.



5 PIO’s did not respondent at all till date, having no respect for the “law of land”. From



the



NCR



Region-MS



ESI



Hospital,



Basaidapur



did



not



responded at all. iv.



It could be observed that from the NCR area, where the super speciality referrals expanse are known to be maximum, that most (i.e. nine our of twelve health facilities) had purposely hidden almost all the information.



v.



It is evident that how much varied price is being paid for the same type of devices not only by the different ESIC health facilities but even the same health facility at different incidences. For the same type of device ESIC health facilities are paying amounts varied from



8 Lakhs – IGESI Hospital
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2.7 Lakhs – ESI Hospital, Bapu Nagar
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14.3 Lakhs – IGESI Hospital



1.15 Lakhs – ESI Hospital, Baddi



8 Lakhs – IGESI Hospital



3.1 Lakhs – ESI Hospital, Joka



CRT-P



14.3 Lakhs – IGESI Hospital



1.15 Lakhs – ESI Hospital, Rourkela



CRT-D



vi.



AICD (DC)



Even after providing the rates received from AIIMS to aforesaid ESIC health facilities/hospitals no corrective action was taken by any of the aforesaid which is evident from the response to another RTI application filed by the applicant in this connection to seven NCR ESIC Hospital (after more than 45 days mail), wherein it was observed that the none of the above mentioned ESIC establishment/hospital, except the IGESI Hospital, Delhi tried to confirm the content of the attached rate list obtained from AIIMS by the app and all other 53 ESIC establishment/hospital, continued to approve/pay the inflated rate.



7.



Corroborating the contentions of the complainant reputed doctors also say



that these cardiac procedures are unwarranted in most of the cases. On June 25th 2015, a newspaper reported that only a small percentage of people really need them, it says: Unnecessary cardiac procedures, both angioplasty and angiography, are a very serious problem in India. Often the blockage is not serious enough to warrant a surgery or even a stent. Only a very small percentage of patients need an immediate procedure without which the person could drop dead. Doctors often scare the family so much that they agree to an immediate procedure,” said cardiac surgeon Dr Devi Shetty of Narayana Hrudayalaya. Senior cardiologist in Apollo Health City, Hyderabad, Dr Manoj Agarwal, felt that if a cardiac condition could be managed medically, no stent ought to be used. “If you use a stent when the blockage is not significant or if it is in a non-critical artery, that is misuse and unethical. But there is no monitoring in India. The onus of monitoring ought to be on the institutions or hospitals where the procedures are done” http://timesofindia.indiatimes.com/india/Doctors-often-scare-people-intounnecessary-stenting/articleshow/37164514.cms



8.



Another news article on 20th May, 2015, called it the scandalous of price



heap, and explained: A study conducted over a period of six months by the Maharashtra Food and Drug Administration (FDA) has revealed a stent overpricing scam with details of how the
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life saving device is exorbitantly priced in seven hospitals in Mumbai, Pune and Nashik division. The study under FDA Joint Commissioner Vigilance DM Phadtare has revealed that the MRP of the imported stents was inflated by 300 per cent to 700 per cent to the actual cost of import. The study said the company (the FDA did not reveal its identity) which imports cardiac stents makes an unbelievable profit of 120 per cent when they pass on the product to the distributors, the other partner in crime. The distributors make a profit of 125 per cent. And then the hospitals make a profit of 25 per cent on the stents, which, depending on the brand and type, range from Rs 20,000 to Rs 50,000. The FDA findings said by the time the device is implanted, a patient would have parted with anything between Rs 1.25 lakh to Rs 3 lakh. The FDA has now recommended the National Pharmaceutical Pricing Authority (NPPA) to bring coronary stents under the ambit of National List of Essential Medicines to control its prices. FDA commissioner Dr Harshadeep Kamble said the price could be “drastically brought down” if the Centre intervenes. “Cardiac stents have been 6ategorized as drugs under the Drugs and Cosmetics Act, 1940, and therefore NPPA could issue directions to control its prices,” said Dr Kamble”. http://indiatoday.intoday.in/story/cardiac-stent-overpricing-scam-maharashtrafda-pune-nashik/1/439059.html



9.



Advocate Mr. Birendar Sangwan filed a plea in the Delhi High Court in 2014



seeking price regulation of these life-saving devices and that coronary stents, a spring-like metal used to prop open blocked arteries, be included in the National List of Essential Medicines (NELM), He wrote: In 2014, a friend’s brother had a heart attack and was charged Rs 126,000 for a stent in a private hospital in Faridabad. The box that carried the stent had no maximum retail price on it. We checked with other doctors and they told us it was because stent prices weren’t regulated by the government, so hospitals had a free hand in fixing rates,”. Data from the National Pharmaceutical Pricing Authority, the country’s top body that fixes prices for drugs, showed massive margins were being charged at each step in the distribution and supply of stents. By the time a patient received a stent, the increase from the original cost was often in the range of 1,000-2,000%. With cardio-vascular diseases on the rise, the number of angioplasties being performed has doubled in the country in the past five years. It was a scam, and patients were being fleeced blatantly. There were no ethics followed,” he said. “Why should the patient be forced to buy a stent from a particular company? Why wasn’t there any regulatory mechanism in place? These questions disturbed me.



10.



In response, the CPIOs claimed to have collected and consolidated



information and provided. Saying they did not have any facility pertaining to Cardiac devices implantation at ESIC, they referred the patients to other private CIC/BS/C/2015/000118
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empanelled hospitals. They also claimed that those patients admitted to private hospitals have paid according to the rates of CGHS and that package rates are made available to the patients according to the CGHS scheme. 11.



The complainant enquired the CPIOs that how many patients were referred



to the private hospitals; how many of them were recommended for cardiac surgery and what were the rates offered to them at those private empanelled hospitals. Further the CPIO submitted before the Commission that the information sought was very voluminous and requires some time to cull out the records. It is not very pleasing to see that the number of patients recommended stent implantation has come down after governmental regulations have strained the chances to over-charge. It seems that the vested interests of the organizations involved were limited to fleece the patients rather than providing suitable medical treatments to them. If that is the real case, it is a gross deviance from medical ethics. 12.



The complainant said that there is a huge drop in the number of patients



preferring these devices, though needed, because of exorbitant and inflated prices of implants. He alleged that patients are deprived approximately Rs. 1500 crore every year from 2013 to 2016. The private hospitals are being benefitted at the cost of wealth and health of patients, while the Government remained a mute spectator. The letters sent by the appellant to the DG of the ESIC and the Health Ministry stated the same amount. Another detailed letter sent to the PMO dated 29th May 2015 also asserted on the same issues and the applicant requested immediate action to be taken. 13.



A research paper by the American Health Association has revealed that



while prices of drug-eluting stents vary between $600 and $2,971 in India, it is sold at around $1,200 in the US. In India, stents turned out to be subject to substantial price markups on their journey from manufacturer to patient, at times exceeding



4



times



their



original



imported



value.



(http://circ.ahajournals.



Org/content/early/2017/05/04/CIRCULATIONAHA.117.028191). A look into the stent prices have indicated that the prices charged in India are far more exorbitant than prices charged for the same stents in European countries. CIC/BS/C/2015/000118
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Companies have been charging more than double the amount for Drug Eluting Stents (DES). This was prior to the stent price control regulation by the NPPA, however, companies have a bigger margin in India due to huge market of stents implantation as compared to other European countries. In bigger markets where the companies are even benefitted from smaller margin, it is highly inappropriate to



charge



even



greater



margin



than



the



usual.



(http://timesofindia.



Indiatimes.com/india/stents-sold-in-europe-for-less-than-indianprices/articleshow/58675349.cms) 14.



The complainant finally asked –



i)



How many patients from ESIC hospital during the last one year (2016-2017) have been referred to outside private hospital for any of the Cardiac Implantation?



ii)



The respective rates of such Cardiac Implants paid by the ESIC to those private hospitals.



14.



One can clearly see a huge difference between the market rate of the



stents; the rate given by the AIIMS and CGHS. Dr. Sangeeta Mathur from public authority explained that when rates are not defined by CGHS, they follow the rate of maximum retail price minus 15% of the actual amount of the cardiac implant. She says ESIC always follows the rules of the CGHS. The complainant pointed out that the private empanelled hospitals are charging more than 2.5 times of actual price quoted by CGHS and AIIMS. This fact is known to the ESIC. The question is why the ESIC refers thousands or lakhs of patients to private hospitals knowing fully that they have to shell down cost 2.5 times of actual price by CGHS. A big business is being transacted through these references. The ESIC should have complained to the Health Ministry or Union Government about inflation of prices. Instead, it is facilitated for years continuously leading to unjust enrichment by the private hospitals and stent makers probably with kick backs to other key players. Hence there is a huge public interest. 15.



Thus Commission suspects that there is a serious regulatory lapse, there is



nobody to check the stent coming in the box without complete information for CIC/BS/C/2015/000118



Page 8



consumers like maximum retail price, batch number, name of the manufacturer etc. and the poor patient has no mechanism to check the quality of the devices. The private hospitals are exploiting from this ambiguity, which is sustained by vested commercial corporate medical industry, unethical doctors and deliberate silence by the regulators. This could be mass violation of consumer rights making ESIC a conduit. The government/ESIC reimburses the inflated costs of the implants/devices as and when the empanelled private hospitals are referred by ESIC. This is what the concern expressed by the complainant. The respondent authorities explained their administrative difficulties and justify the silence or inaction. The Government or Union Labor Ministry or the ESIC cannot abdicate the responsibility of protecting the labor and employees from fleecing of private hospitals in implanting cardiac devices. They also have a duty to prevent unfair and unethical medical practices, resulting in undue loss to patients or insurance company or ESIC and illegal gains to the companies or hospitals. If the allegation of complainant of inflated rate of the stent is prima facie proved, a criminal cheating in each implantation of stent has to be booked and investigated into. This is a serious and a wide-spread crime happening within the knowledge of entire State machinery. 16.



The ESIC is the sole responsible authority for the employees coming under



its ambit. Unfortunately this recommendatory power of the ESIC is being used for unjust inflation and undue malpractices. Around 34 Super Specialty hospitals come under the ESIC but the question still lies, “why ESIC is finding the need to outsource and letting its sick employees be scapegoats of excessive overcharging?” Helping patients in ascertainment of genuine prices should be a necessary function of the ESIC. Being Employees State Insurance Company, it has to safeguard its insurance pool also from being wastefully spent like this, if not so then the cost of premiums paid by the employees will increase, that would be unjust for all employees covered under this scheme. Even if other private insurance companies pay for stents in such a manner, the principle of utmost good faith uberrimae fide would be totally defeated which will destroy the insurance system’s credibility, making the system collapse. This could prevent patients from being gullible victims of the malicious economic interests of the greedy



private



hospitals,



CIC/BS/C/2015/000118
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importers/distributors. The appellant has stated that ESIC’s claims regarding setting of prices by themselves are false, that there is no such mechanism used by the ESIC. He also stated that on 30th Sep 2014, he sent a letter to the DG of ESIC and other to the Secretary and the Minister in the Dept. of Labor, stating the whimsical over-pricing of stent implantation operations, but the respective personnel failed to take necessary actions to solve the issues. 17.



The National Pharmaceutical Pricing Authority (NPPA) has fixed on 13th



February, 2017, the maximum price, hospitals can charge for coronary stents. The makers of these devices should be compelled by the Government to specifically mention the cost of these implants including coronary stents, with its brand name, name of the manufacturer/importer/batch number and other details, in their billing to the patients or their representatives, which is the internationally recognized right to information of the consumer. 19.



As quoted in the notification of the National Pharmaceutical Pricing



Authority, the Government slashed the prices of life-saving coronary stents up to 85% and fixed ceiling price of Rs. 7,250 apiece for bare metal stents, and allowed a maximum retail price of Rs. 29,600 for drug eluting stents of all varieties. However, the complainant says that this policy is not being implemented. 20.



The price fixation formula of the Government will cover the cost of



maker/importer and also allows a profitable margin but, still the Commission finds no reason as to why they are not implementing this policy. 21.



The Commission finds that mere capping of the price of the implanting



devices will not end the exploitation of the patients, the Government should also consider the capping the cost of entire operation, diagnosis, process and post implantation consequences. 22.



It is sad that even after repeated complaints/representations from the



appellant, the ESCI could not inform him whether any probe was conducted, have they took this big ‘deal’ into cognizance, etc. They could not explain the Commission what action they have taken. 23. The Commission requires the ESIC to inform the appellant and the CIC/BS/C/2015/000118
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Commission whether any probe was ordered in to the over pricing issue, if so, what is current status. The ESIC has to ensure transparency regarding the pricing and their references, if not sufficient, they have a duty to increase the levels of transparency, develop e-portals for the convenience of patients, publishing the prices



and



other



related



details



of



stents



with



periodical



updating.



As



recommended by the Ministry of Health the platform, pitched as an attempt to plug gaps in the distribution system, should be developed and maintained by an autonomous body under the Health Ministry and shall empanel the personnel from the Department of ESIC that could help in assistance in price setting and over viewing the market. “No retailer/chemist/e-pharmacist outlet shall be permitted to sell any medicine/drug unless such pharmacy is registered on the e-portal,” the Ministry



of



Health



and



Family



Welfare



norms.(http://www.livemint.com/Industry



has



stated



in



its



draft



/HUyV4QX8zdGznPkNCmU4zM/Govt-



plans-to-set-up-eplatform-to-regulate-sale-of-drugs.html).



23.



The



Competition Commission of India has a statutory role in policy



setting to prevent these unethical practices and curb anti-competitive practices. An oligopolistic setting is clearly helping multinational firms in charging unjust prices, way above from their manufacturing costs. The Commission recommends the CCI to look into these unethical practices looting patients of all classes either through an ethics committee, or by any other means of its choice for setting guidelines or rules or regulations to monitor every phase- starting right from manufacturing of stents till the consumer buys it. The concerned offices should perform the duty to report about flaws in adoption of the plan by either of the parties (manufacturer, importer, distributor, hospitals, doctors etc.) and bring it to the notice of the CCI or its committee for necessary actions. 24.



There is strong need for the Department of Consumer Affairs to incorporate



speedy remedial measures to stop exorbitant pricing and unjust draining of public resources. The Commission also recommends the Ministry of Health to consider taking strict actions against the hospitals, distributors, doctors or any other concerned medical personnel if found to be involved in inflated pricing manipulations. The Health Ministry should also use its supervisory role and prevent such unhealthy trends in health sector. CIC/BS/C/2015/000118
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25.



The Commission recommends all related departments and ministries to



come-up with a felicitous law that not only mandates these organizations to charge stent prices, which is economically reasonable but also ensures that any other over-riding prices charged by hospitals in the name of infrastructure or other operation related services do not aggravate the already worsen situation.



26.



The Commission directs the CPIOs who appeared in second appeal to



provide information on the rephrased queries of the complainant before 29th May, 2017 giving details of ESIC references made to empanelled private hospitals (for the period from April, 2016 to September, 2016) and the remaining half of the information relating to October, 2016 to March, 2017 be provided before 15th June, 2017, along with a comprehensive note on what action it has initiated to stop this unethical manipulative practice.



Sd/(M. Sridhar Acharyulu) Central Information Commissioner Authenticated true copy



(Dinesh Kumar) Deputy Registrar



Copy of decision given to the parties free of cost.



Addresses of the parties: 1. The CPIO under RTI, ESIC HQ, M/o Labour & Employment, CIG Marg, New Delhi-110002 (RTI Cell).



2. Shri Pawan Saraswat, E-169, Preet Vihar, CIC/BS/C/2015/000118
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Delhi-110091.
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