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FOREIGN DIRECT INVESTMENT, NATIONAL SECURITY REGULATIONS, AND ECONOMIC GROWTH – RECOMMENDATIONS FOR FDI POLICIES IN INDIA Suyash Raiborde1 ABSTRACT In recent years, national economies have emerged in Asia. One major player in the global economy is India. India is set to surpass China in coming years with India’s current rate of growth. As a result of growth in India, foreign nations are investing (foreign direct investments or FDI) in India at increasing rates. A host of regulatory and policy issues surround FDI in a growing economy such as India’s. India’s newly elected government is making strides in increasing the attractiveness of India as an FDI destination. Given this effort in the foreign relations arena, it is imperative for law-makers and regulatory bodies in India to evaluate their operations to ensure that India’s political speech to foreign businesses is in sync with the legal frameworks in place. This article explores the FDI framework for the United States, one of the largest FDI destinations in the world, and international guidelines that investors seek in a host country. At its close, the article suggests recommendations for India’s FDI policies as they relate to two specific areas – national security and economic policy. KEYWORDS: Foreign direct investment, FDI, CFIUS, national security, economic policy, comparative law, Ralls, automatic route, government route, FIPB, Vodafone.



INTRODUCTION Since its economic liberalization in the early 1990s, India has become an economic powerhouse among developing states. 2 Currently, India is the
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The author is a rising third-year law student at Emory University School of Law. He wishes to thank his family for their enduring support along with Emory Law for continuing to push the boundaries of learning. The author may be contacted via email at [email protected]. 2 Dushyant Gosai, History of Economic Growth in India, INTERNATIONAL POLICY DIGEST, (Apr. 24, 2013), http://www.internationalpolicydigest.org/2013/04/24/history-of-economicgrowth-in-india/.
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fastest growing economy in the world.3 With expected China-like growth, a relatively stable government, and capacity for economic development, India is one of the top destinations for foreign direct investments (“FDI”)4 in the world.5 However, the ingredients for an attractive FDI destination are only valuable to the extent that the host nation establishes an FDI policy that encourages investments and fosters a trust-based relationship between the investors and itself. 6 The Indian people and the international investment community are now expecting the newly-elected Indian Prime Minister, Narendra Modi, to put in place policies to enable India to attract more FDI, to manage the nation’s assets to grow the economy during his government.7 However, PM Modi faces a daunting task – amending the FDI framework requires analyzing policies from various viewpoints including economic, political, international relations, and national security.8 This comment will focus primarily on India’s FDI policy as it relates to national security, along with other policy changes that would enhance India’s reputation as an FDI destination. Interrelated FDI and national security concerns have arisen in recent years throughout several countries, particularly from state-backed investors.9 As a 3



Eric Bellman, India Passes China to Become Fastest-Growing Economy, WALL ST. J. BLOG, Feb. 11, 2015, http://blogs.wsj.com/indiarealtime/2015/02/11/its-official-india-haspassed-china-to-become-the-worlds-fastest-growing-economy/. 4 A FDI is an international investment “by a resident entity in one [country] with the objective of obtaining a lasting interest in an enterprise resident in another [country]. 5 Suvashree Dey Choudhury and Neha Dasgupta, Stable govt brightens prospects for India economic recovery – RBI, REUTERS (June 26, 2014, 5:23 PM), http://in.reuters.com/article/2014/06/26/india-rbi-report-stability dINKBN0F117M2014 062 6; Kenneth Rapoza, Five Reasons to Invest in India, Forbes, (Mar. 5, 2015, 12:55 PM), http://www.forbes.com/sites/kenrapoza/2015/03/05/five-reasons-to-invest-in-india/. 6 See generally Padma Mallampally and Karl P. Sauvant, Foreign Direct Investments in Developing Countries, INTERNATIONAL MONETARY FUND, (March 1999), http://www.imf.org/external/pubs/ft/fandd/1999/03/pdf/mallampa.pdf. 7 See Eric Bellman, India’s Modi Aims to Rekindle U.S. Investment, WALL ST. J., Sept. 25, 2014, http://www.wsj.com/articles/indias-modi-hopes-to-rekindle-u-s-corporate-investmen t-1411664078. 8 See generally id.; Jonathan Masters, Foreign Investment and U.S. National Security, COUNCIL ON FOREIGN RELATIONS, (Nov. 30, 2014), http://www.cfr.org/foreign-directinvestment/foreign-investment-us-national-security/p31477. 9 See Syed Kamall, ISDS is not a Corporate Trojan Horse, Huffington Post, (Jan. 1, 2015, 3:45 PM),http://www.huffingtonpost.co.uk/syed-kamall/isds-uk-economy_b_64290 82.ht ml; Cooper supra note 3. See generally, Andrew Lumsden, The “National Interest Test” and Australian Foreign Investment Laws, The University of New South Wales, http://www.clmr.unsw.edu.au/article/accountability/national-interest-test-and-australian-for eign-investment-laws (last visited Jan. 13, 2015); James K. Jackson, Cong. Research Serv., RL33388, The Comm. on Foreign Inv. in the United States (CFIUS) 12 (2014). Statebacked investment entities are prospering in the Middle East and China, and are making significant investments abroad. Deborah Cohen, Overseas Oversight, ABA Journal (Aug 1, 2008, 1:00 PM), http://www.abajournal.com/magazine/article/overseas_oversight.State-
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result of national security threats brought forth by state-backed FDI and FDI generally,10 countries have implemented legislation to establish a framework that assesses national security risks accompanying FDI.11 Governments face a significant tension when establishing this framework because FDI growth and national security goals can be at odds with each other. 12 From an economic and financial perspective, countries desire to encourage greater FDI which creates employment opportunities for its citizens domestically.13 On the other hand, an increase in FDI may lead to unwanted foreign control of key industries or open the door to undesired activities by the investor company within the host nation.14 Therefore, states must ensure a workable balance between encouraging FDI to boost the nation’s economy and preserving national security interests. Amending the FDI framework requires analyzing policies from various viewpoints including economic, political, international relations, and national security.15 This comment will focus primarily on India’s FDI policy as it relates to national security, along with other policy changes that would enhance India’s reputation as an FDI destination. Part I outlines specific goals the Organization for Economic Co-Operation and Development (“OECD”) sets forth as countries refine their FDI policies. Understanding international best-practices like the OECD is important to ensure all countries are playing by the same set of rules. Adherence to international best-practices also mitigates an investor’s nervousness about the predictability of government action. Part II discusses the present FDI policies in the United States. Given that the United States hosts billions of backed investments are of concern because the investor entity may exercise political versus economic control, lack transparency, and conduct unregulated operations which may impair national security in the host nation. Golding, supra note 10, at 538. 10 There are two forms for state-backed investments – Sovereign Wealth Funds (SWFs) and Sovereign Owned Entities (SOEs) – SWFs usually make indirect investments through investment funds, whereas SOES make more “commercially strategic investments” to support their operations. Greg Golding, Australia’s Experience With Foreign Direct Investment By State Controlled Entities: A Move Towards Xenophobia Or Greater Openness?, 37 Seattle U. L. Rev. 533, 540 (2014). 11 Cohen, supra note 8. 12 See Defence FDI Will Hit National Security: Antony, THE TIMES OF INDIA, July 11, 2014, http://timesofindia.indiatimes.com/budget-2014/politics-of-budget/Defence-FDI-will-hitnational-security-Antony/articleshow/38154914.cms (detailing India’s Defense Minister’s concerns that increasing FDI by permitted foreign investors to invest in the defense manufacturing sector will compromise national security). 13 See Tain-Jy Chen, Ying-hua Ku, The Effect of Overseas Investment on Domestic Employment 109 (Nat’l Bureau of Econ. Research, Working Paper No. w10156, 2005) available athttp://www.nber.org/chapters/c0192. 14 See generally Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296 (D.C. Cir. 2014) (explaining that U.S. government was nervous that Ralls corporation would use its geographic position to perform clandestine activities on U.S. military operations). 15 See generally Masters supra note 7.



438



Vol. 4 No.2 July 2015



ISSN (O): 2278-3156



Raiborde / Foreign Direct Investment, National Security Regulations and Economic Growth – Recommendations For FDI Policies In India



dollars in foreign investments, and has established a welcoming FDI framework and highly stable government, it is used as a point of comparison. In order to make substantive recommendations to India’s FDI policy, Part III will discuss India’s economic history and FDI regulatory framework to provide the reader a snapshot of India’s economic developments and current affairs. Finally, Part IV discusses potential recommendations for India’s current policies. Specifically, Part IV highlights the differences in the FDI policies of the United States and India, provides recommendations with respect to India’s FDI classifications, operation of its reviewing bodies, and consistency with international bestpractices.



PART I A. OECD GUIDELINES Understand the OECD standards is a necessary starting point because the OECD plays an important role in helping governments set FDI policies and work through investment related issues.16 The OECD provides a forum for governments to compare “policy experiences, seek answers to common problems, identify good practices, and coordinate domestic and international policies.”17 It also provides statistics and analysis on investments policies and practices by partnering with business and trade unions. 18 OECD members account for 63 percent of the world’s GDP, three-quarters of the world’s trade, and over 50 percent of the world’s energy consumption.19 Based on its policy research, the OECD has set guidelines for recipient countries that seek to set up or modify regulatory frameworks that adequately address FDI and national security. 20 The OECD has set four broad guidelines for the host nations: (1) Nondiscrimination; (2) Transparency and Predictability; (3) Regulatory Proportionality; and (4) Accountability.21 These will be discussed in turn.



16



OECD, Secretary-General’s Report to Ministers 2014, 4 (2014) available at http://www.oecd.org/about/secretary-general/SG-Annual-Report-to-Ministers-2014.pdf. 17 Id. at 4. 18 What is the OECD?, United States Mission to the Organization for Economic Cooperation and Development, http://usoecd.usmission.gov/mission/overview.html (last visited Jan. 13, 2015). 19 Id. 20 OECD, supra note 16, at 4. 21 OECD, Guidelines for Recipient Country Investment Policies Relating to National Security3-4 (2009) available athttp://www.oecd.org/investment/investment-policy/ 433 844 86.pdf.
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(1) Non-discrimination – the OECD mandates that generally, governments must treat similarly situated investing entities in the same fashion. 22 A protectionist country may apply unfair laws to foreign versus domestic investors, or create unnecessary hurdles for a foreign investor. 23 For example, India places caps on foreign investments in certain industries. 24 The OECD calls for a uniform practice regardless of the investing entity’s nationality.25 (2) Transparency and Predictability – the OECD understands the sensitive nature of information with respect to national security. 26 However, nondisclosure of sensitive information must be balanced against the interest of the investors in understanding the host nation’s procedures and regulations. 27 The OECD lists five policies that enable transparency and predictability in regulation: (a) codification and publication – a country’s laws should be readily available; (b) prior notification – governments must make investors aware of changes in the laws so that investors can adequately adjust their practices; (c) consultation – the government must seek input from interested parties prior to changing its laws; (d) procedural fairness and predictability – review procedures must be completed in a timely manner, and commercially sensitive investor information must be protected; and (e) disclosure of investment policy actions and accountability – governments must ensure they continually disclose the relevant investment policies.28 (3) Regulatory Proportionality – the OECD mandates a narrow focus means-end relationship between the investment restrictions and protecting national security.29 In the same vein, restrictive investment measures must be narrowly tailored to the specific national security risks. 30 While understanding that each nation is best suited to make national security determinations, the laws must not unduly burden investors.31 For example, in Ralls v. Committee on Foreign Investment in the United States, President Obama terminated a transaction on national security grounds causing the investor company to suffer financial loss.32 Finally, the government may use 22



Id. Id. 24 See Defence FDI Will Hit National Security: Antony, supra note 12. 25 Id. 26 Id. 27 Id. 28 Id. 29 Id. 30 Id. 31 Id. 32 Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296, 304 (D.C. Cir. 2014). 23
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restrictive measures only if other measures 33 fail to address the security concerns.34 The issue of accountability for reviewing agencies has arisen in the United States and other nations. 35 The OECD encourages governmental accountability in two contexts – (1) accountability to the host country’s citizens and (2) international accountability to investors. 36 The former is concerned with ensuring that economic benefits become available to the host country’s citizens as a result of FDI inflows.37 The latter relates to the gains an investor realizes from making lucrative investments overseas. 38 The OECD calls for accountability through various mechanisms such as periodic reporting and monitoring to ensure the host country’s citizens are aware of governmental policies. 39 Greater FDI is mutually beneficial for both investor and investee. 40 Given this, governments can heighten their accountability through membership in organizations like the OECD which encourage peer review.41 The United States is an OECD member, but India is not.42 Investors may also seek accountability if they feel like they have been treated unfairly by a host country.43 Though judicial review of governmental action would objectively increase accountability, the OECD understands the national security concerns at play and separation of powers principles enthroned in various constitutions around the world.44 Instead of reaching such extremes, the OECD encourages a fair framework in the first place.45 Finally, the OECD calls for “effective public sector management” to ensure that reviewing agencies “exercise due care in carrying out their responsibilities and are free from corruption, undue influence and conflict of



33



Sectoral licensing, competition policy, financial market regulations. Id. Id. See Terry Spencer and Christian Green, Foreign Direct Investment in the U.S.: An Analysis of its Potential Costs and Benefits and a Review of Legislative Tools Available to Shape Its Future Course, 6 Transnat’l Law 540, 558 (1993) (discussing how antitrust laws provide a “good first-line defense against harmful FDI . . .”). 35 OECD, supra note 21, at 4. 36 Id. 37 Id. 38 Id. 39 Id. 40 See generally id. 41 Id. 42 List of OECD Member countries - Ratification of the Convention on the OECD, Org. for Econ. Cooperation and Dev. http://www.oecd.org/about/membersandpartners/list-oecdmember-countries.htm (last updated Dec. 9, 2010). 43 Id. 44 Id. 45 Id. 34
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interest.”46 Using the OECD guidelines as a benchmark, it is informative to compare actual practices with the OECD recommendations.



PART II The United States is the recipient of a large percentage of the world’s FDI.47 The United States boasted $2.7 trillion in FDI in 2012.48 The United States receives its FDI primarily from the Netherlands, the United Kingdom, France, Germany, Belgium, China, South Korea, and Singapore. 49 Given that the United States receives FDI from a wide array of nations, and from developing Asian nations more recently, national security and FDI concerns have grown for the United States. 50 The following section discusses the workings of a government entity created to address the national security and FDI concern. A. COMMITTEE ON FOREIGN INVESTMENT IN THE UNITED STATES (CFIUS)51 1. Overview Currently, CFIUS is the primary body in the United States that is directly concerned with national security as it related to FDI. 52 CFIUS has been entrusted with “the primary continuing responsibility within the Executive Branch for monitoring the impact of foreign investment in the United States, both direct and portfolio, and for coordinating the implementation of United States policy on such investment.” 53 CFUIS has the authority to review 46



Id. Spencer and Green, supra note 34, at 543. 48 Organization for Int’l Inv., Foreign Direct Investment in the United States 1 (2013) available at http://www.ofii.org/sites/default/files/FDIUS_2013_Report.pdf. 49 Id. at 3; Secretary-General of the U.N. Conference on Trade and Development (UNCTAD), World Investment Report 2014, available at http://unctad.org/wir.The United States benefits from some FDI inflow from South American countries and much less from African nations. Canada is also a significant investor to the United States. Id. 50 Off. of the U.S. Trade Rep., The People’s Republic of China (Apr. 4, 2014), http://www.ustr.gov/countries-regions/china-mongolia-taiwan/peoples-republic-china. 51 To ensure a means of filtering FDI inflows, President Ford established CFIUS by Executive Order. For many years after its formation, CFIUS remained a low-profile committee without public attention. However, CFIUS gained greater attention in 1988 when Congress approved the Exon-Florio amendment. James K. Jackson, Cong. Research Serv., RS22863, Foreign Investment, CFIUS, Homeland Security: An Overview1-2(2008). In the same year, President Reagan brought CFIUS under Presidential oversight. Cohen, supra note 8. 52 JACKSON, supra note 7, at 1. 53 Exec. Order No. 11,858(b), 40 F.R. 20263 (1975) (stating CFIUS’s responsibilities in monitoring foreign investment and implementing policy accordingly: 47
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covered transactions – transactions that could result in control of a United States business by a foreign entity – and to evaluate the effect of such covered transactions on national security.54 CFIUS was originally composed of representatives from eight departments with the Secretary of the Treasury as the CFIUS chairman. 55 Much of CFIUS’s composition remains;56 CFIUS also receives assistance from the Office of Management and Budget, the Council of the Economic Advisors, the National Security Council, the National Economic Council, and the Homeland Security Council in its decision-making.57 Turning to the circumstances leading to the creation of CFIUS: the investment landscape for FDI inflows in the United States had created favorable conditions58 for foreign companies to engage in takeover activities in the United States.59 As a result, Congress amended Section 721 of the Defense Production Act of 1950, and passed into law the Exon-Florio



(1) arrange for the preparation of analyses of trends and significant developments in foreign investments in the United States; (2) provide guidance on arrangements with foreign governments for advance consultations on prospective major foreign governmental investments in the United States; (3) review investments in the United States which, in the judgment of the Committee, might have major implications for United States national interests; (4) consider proposals for new legislation or regulations relating to foreign investment as may appear necessary; and (5) coordinate the views of the Executive Branch and discharge the responsibilities with respect to Section 721(a) and (e) of the Defense Production Act of 1950, as amended (50 U.S.C. App. 2061 et seq.) (‘Defense Production Act’). 54 The Committee on Foreign Investment in the United States (CFIUS), U.S. Dep’t of Treasury, http://www.treasury.gov/resource-center/international/Pages/Committee-on-Forei gn-Investment-in-US.aspx(last updated Dec. 20, 2012, 1:37 PM). 55 Executive Order 11858 (b), May 7, 1975, 40 Fed.Reg. 20263 (“The Secretary of State, The Secretary of Treasury, The Secretary of Defense, The Secretary of Commerce, The United States Trade Representative, The Chairman of Economic Advisers, The Attorney General, and The Director of the Office of Management and Budget”). 56 Members and heads from the following departments make up the remainder of CFIUS: Dep’t of Justice, Dep’t of Homeland Security, Dep’t of Commerce, Dep’t of Defense, Dep’t of State, Dep’t of Energy, Office of U.S. Trade Representative, and Office of Science and Technology Policy. Composition of CFIUS, U.S. DEP’T OF THE TREASURY http://www.treasury.gov/resource-center/international/foreign-investment/Pages/cfius-mem bers.aspx (last updated Dec. 1, 2010, 8:08 AM). 57 Id. 58 Several factors such as favorable exchange rates, the expectation that the declining value of the dollar would discourage imports, lower production costs, and an opportunity to increase market share via an acquisition, created favorable conditions for takeover activities. Marc Greidinger, The Exon-Florio Amendment: A Solution In Search Of A Problem, 6 Am. U.J. Int’l L. & Pol’y 111, 112 (1991). 59 Id. at 112
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Amendment under the Omnibus Trade and Competitiveness Act of 1988.60 Exon-Florio authorizes the President to “review the covered transaction to determine the effects of the transaction on the national security of the United States.”61 Multiple factors led to the birth of Exon-Florio.62 Increased FDI was not only an economic matter, but received a great deal of political attention also as Congress was concerned about the protection of sensitive technologies in the United States. 63 Other factors included a push by domestic companies for increased protection from foreign takeovers and Congress’ desire to protect sensitive technologies in the United States. 64 Exon-Florio was passed in response to an increase in such takeover activity.65 Post September 11, 2001, the government has been compelled to take added measures to protect national security. 66 Subsequently, during President Bush’s administration in 2007, the House and Senate adopted, and President Bush signed into law, the Foreign Investment and National Security Act (FINSA) along with Executive Order 13456. 67 Though FINSA did not change the procedural requirements set forth by CFIUS, it did broaden CFIUS’s scope of review to new areas of the economy, resulting in broader executive authority, but greater delays in the process.68 Two examples of changes brought forth by FINSA: (1) transactions involving “critical U.S. infrastructure” are now subject to review; and (2) any acquisition by a foreign government-owned investor will automatically be investigated without certification by a senior U.S. official to the contrary. 69 Also, Executive Order 13456 established conditions to FINSA which gave the Executive greater discretionary authority to withhold information related to



60



Jackson, supra note 7, at 7. 50 U.S.C. § 2170(b)(1)(A)(i). 62 Jackson, supra note 7, at 7. 63 Greidinger, supra note 58, at 112. 64 Id. Particularly, an attempted Japanese takeover of a semi-conductor manufacturer in the United States brought to Congress’ attention the need for presidential authority to block transactions without labeling the issue as an “extraordinary threat” under the president’s emergency powers. See 50 U.S.C. § 1701 (1988); Greidinger, supra note 58, at 115 (explaining that the use of emergency powers open a host of issues relating to diplomatic relations). 65 Id. at 112. 66 Jackson, supra note 7, at 23. (“September 11, 2001, terrorist attacks fundamentally altered the viewpoint of some Members of Congress regarding the role of foreign investment in the economy and over the impact of such investment on the national security framework.”). 67 Id. at 7. 68 Christopher Corr, FINSA: Raising The Risks For Foreign Investments In The United States, White and Case(Aug. 3, 2007), http://www.whitecase.com/talking _080 320 07 /#. VLVzcyvF-Sq. 69 Id. 61
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national security interests. 70 CFIUS has the power to access information from “all department and agencies” to carry out its duties.71 Executive Order 11858 protects CFIUS from requiring to disclose information which it gathered or received. 72 A subsequent act, gave the President ‘clear and unambiguous authority to gather data on ‘international investment.’73 2. CFIUS Review Procedures and Rationale CFIUS filing is usually on a voluntary basis 74 by the parties themselves, though CFIUS may unilaterally choose to investigate a transaction if it so chooses. 75 Notification from a third party is not considered an official disclosure; as far as CFIUS is concerned, the disclosure must be submitted by one of the parties to the transaction.76 After a written notice is accepted, a 30-day review period is initiated.77 During this period, CFIUS may “take any necessary actions in connection with the transaction to protect national security of the United States.”78 After the 30 day review period, if CFIUS is satisfied that the transaction poses no national security risk, the investigation is terminated.79 However, a 45-day investigation is commenced if any one of the committee persons is not satisfied with the outcome of the investigation.80 On the other hand, the 45-day CFIUS investigation mentioned above may result in CFIUS finding a national security threat. 81 In such a case, the President, acting through CFIUS, is required to conduct a national security investigation if one of the following conditions exist: (1) the transactions threatens national security, and the threat has not been mitigated during or prior to the review of a covered transaction; (2) the transaction is foreigngovernment controlled; or (3) the transaction would result in control of any critical infrastructure within the United States by any foreign person, the 70



Jackson, supra note 7. Executive Order 11858 (b), May 7, 1975, 40 F.R. 20263 at §4. 72 Executive Order 11858 (b), May 7, 1975, 40 F.R. 20263 at §5. 73 Jackson, supra note 7, at 3. 74 The voluntary filing is done via written notice to the Chairperson of the Committee. Id. at 6. 75 50 U.S.C. § 2170(b). 76 Jackson, supra note 7, at 6. In return, CFIUS promises non-disclosure of submitted information to the press or the public generally. Id. 77 During the 30-day investigation, the Director of National Intelligence is also required to carry on an investigation to assess national security risks during the first 20 days after the parties file their written notice. Id. at 8. 78 50 U.S.C. § 2170(b)(2)(A). 79 Jackson, Cong. Research Serv., RL33312, The Exon-Florio National Security Test for Foreign Investment7-5700 15 (2013). 80 Id.; 50 U.S.C. § 2170(b)(3)(C)(ii). 81 See generally 50 U.S.C § 2170. 71
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transaction could impair national security, and that such impairment had not been mitigated.82 At the close of this review stage, the President continues to maintain broad control.83 CFIUS can make a recommendation on further action, however the President is in no way bound by CFIUS’s recommendations.84 The President also has authority to block transactions, but must first make two determinations: (1) that other United States laws are inadequate or inappropriate in the present case to protect national security; and (2) there is “credible evidence” that the proposed transaction will pose a national security threat.85 Once the president makes both these determinations, the President has virtually unlimited authority over the transaction – to take “such action for such time as the President considers appropriate to suspend or prohibit any covered transaction that threatens to impair the national security of the United States.”86 After the president begins his investigation, the President has 15 days to announce his decision on the proposed transaction.87 Most importantly, the President’s decisions are immune from judicial review.88 Exon-Florio lists 11 factors the President may consider when determining if a certain transaction poses a national security threat. 89 Some factors are 82



50 U.S.C. §2170(2)(B)(i)(I)(II)(III). See Jackson, supra note 79, at 17. 84 Id. 85 Whether the President has found inadequacy in available laws and credible evidence supporting a national security threat are entirely a judgment call on the part of the President. 50 U.S.C. §2170(d)(4)(a)(b). 86 50 U.S.C. § 2170(d)(1). 87 Jackson, supra note 79, at 9. 88 50 U.S.C. § 2170(e). 89 50 U.S.C. 2170(f)(1)-(11). For purposes of this section, the President or the President’s designee may, taking into account the requirements of national security, consider— (1) domestic production needed for projected national defense requirements, (2) the capability and capacity of domestic industries to meet national defense requirements, including the availability of human resources, products, technology, materials, and other supplies and services, (3) the control of domestic industries and commercial activity by foreign citizens as it affects the capability and capacity of the United States to meet the requirements of national security, (4) the potential effects of the proposed or pending transaction on sales of military goods, equipment, or technology to any country; (5) the potential effects of the proposed or pending transaction on United States international technological leadership in areas affecting United States national security; (6) the potential national security-related effects on United States critical infrastructure, including major energy assets; (7) the potential national security-related effects on United States critical technologies; (8) whether the covered transaction is a foreign government-controlled transaction, as determined under subsection (b)(1)(B); (9) as appropriate, and particularly with respect to transactions requiring an investigation under subsection (b)(1)(B), a review of the current assessment of—(A) the adherence of the subject country to nonproliferation 83
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more specific, such as those relating to national defense requirements, the sale of military goods and technology, whether the transaction is foreigngovernment controlled, and long-term energy concerns.90 However, others are broad, such as, whether the transaction has a “national security implication” on whether “critical infrastructure” is involved.91 “National security” is vaguely defined as including “those issues relating to ‘homeland security’, including its application to critical infrastructure.” 92 Exon-Florio attempts to define “critical infrastructure,” however the definition does not seem to narrow the potential scope of application – “the term ‘critical infrastructure’ means, subject to rules issued under this section, systems and assets, whether physical or virtual, so vital to the United States that the incapacity or destruction of such systems or assets would have a debilitating impact on national security.”93 Again, one cannot be sure what “debilitating” means in this context – the statute provides little guidance. Finally, Exon-Florio provides the President a catch-all consideration permitting the President to consider “other factors” as the President “may determine to be appropriate” to protect national security.94 3. CFIUS Activity Exon-Florio has not existed with absolute support because the lacks of definitions and parameters in Exon-Florio have caused some to criticize the statute. 95 One of the primary concerns is that ambiguity may lead to unpredictable applications which may override potentially profitable



control regimes, including treaties and multilateral supply guidelines, which shall draw on, but not be limited to, the annual report on “Adherence to and Compliance with Arms Control, Nonproliferation and Disarmament Agreements and Commitments” required by section 403 of the Arms Control and Disarmament Act [22 U.S.C. 2593a]; (B) the relationship of such country with the United States, specifically on its record on cooperating in counter-terrorism efforts, which shall draw on, but not be limited to, the report of the President to Congress under section 7120 of the Intelligence Reform and Terrorism Prevention Act of 2004; and (C) the potential for trans-shipment or diversion of technologies with military applications, including an analysis of national export control laws and regulations; (10) the long-term projection of United States requirements for sources of energy and other critical resources and material; and (11) such other factors as the President or the Committee may determine to be appropriate, generally or in connection with a specific review or investigation. Id. 90 See 50 U.S.C. 2170(f)(1)-(11). 91 See 50 U.S.C. 2170(f)(1)-(11). 92 50 U.S.C. § 2170(a)(5). 93 50 U.S.C. §2170(a)(6). 94 76 50 U.S.C. §2170(f)(12). 95 See Greidinger, supra note 58, at 119-20. (explaining the various terms in Exon-Florio left open to interpretation).
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transactions. 96 From a foreign investor’s perspective, CFIUS is a timeconsuming roadblock, however, CFIUS’s behavior in recent years demonstrates that the CFIUS review process is not an arbitrary deal-killer.97 Between 2009 and 2011, there were 269 filings with CFIUS out of which 100 were investigated.98 In 2012, CFIUS reviewed 114 transactions which led to 45 investigations.99 CFIUS publishes an annual report on its activity, but does not disclose all the information about the proposed transactions, particularly the nationality of the companies whose transactions were reviewed.100 The following table provides a breakdown by year until 2012. It is interesting to note that though the number of notices has fluctuated with no apparent trend, CFIUS has investigated a greater number of cases each year from 2008 to 2012. Table 1101 Covered Transaction, Withdrawals, and Presidential Decisions 2008-2012 Year Number Notices Number of Notices Presidential of Withdrawn Investigations Withdrawn Decisions Notices During After Review Commencement of Investigation 2008 155 18 23 5 0 2009 65 5 25 2 0 2010 93 6 35 6 0 2011 111 1 40 5 0 2012 114 2 45 20 1 Total 538 32 168 38 1 Source: CFIUS ANN. REP. 4 (2012) available athttp://www.treasury.gov/resourcecenter/international/foreigninvestment/o cuments/2013%20CFIUS%20Annual%20Report%20PUBLIC.pdf.



96



Id. at 120. Doug Guthrie, CFIUS: Often Misunderstood and Maligned, Forbes (Dec. 20, 2013, 6:58 PM), http://www.forbes.com/sites/dougguthrie/2013/12/20/cfius-often-misunderstood-andmaligned/. Historically, companies from China, France, Israel, Russia and India have encountered CFIUS problems. Stewart Baker et al., Keep Away: CFIUS Forces ProconLincoln Divestment, Demonstrating Continuing Strict Scrutiny of Acquisitions Near Defense Installations, Steptoe and Johnson, LLP (July 1, 2013), http://www.steptoe.com/publications-9273.html. 98 Id. 99 Id. 100 2012 CFIUS Ann. Rep. 4 available athttp://www.treasury.gov/resource-center /int ernational/foreigninvestment/Documents/2013%20CFIUS%20Annual%20Report%20PUB LIC.pdf. 101 2012 CFIUS Ann. Rep. 4 supra note 100. 97
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4. CFIUS Cases Up to this point, the Exon-Florio has been discussed only in the abstract. The following cases demonstrate the application of Exon-Florio. One criticism of Exon-Florio has been the wide applicability of the statute’s language. 102 Smithfield Foods demonstrates this principle. Typically, investments in the food industry and national security concerns are not related. However, the Smithfield-Shuanghui transaction demonstrates ExonFlorio’s wide applicability, particularly in applying “critical infrastructure” in an arguably non-traditional sense.103 The Smithfield Foods104 $4.7 billion cash transaction105 created much political and economic controversy leading up to the CFIUS review process when Shuanghui International Holdings Limited (“Shuanghui International”) bid to purchase Smithfield Foods.106 Shuanghui International is a Honk-Kong-based privately held company, and China’s largest meat processor.107 The Smithfield transaction was the largest Chinese acquisition of an American company.108 The primary concern with this transaction was food security, and whether this transaction could fall under the “critical infrastructure” definition. 109 Concerns regarding intellectual property and future competition arose because Smithfield Foods possessed genetic technology to produce lean pigs and the transaction would influence a large market share, respectively.110 A more recent case, Ralls v. CFIUS –may have interesting ripple effects for CFIUS reviews moving forward.111 Ralls is owned by two Chinese nationals who are also executives of the Sany Group, a Chinese company. 112 Ralls 102



See generally Christopher M. Tipler, Note, Defining ‘National Security’: Resolving the Ambiguity in the CFIUS Regulations, 34 U. Pa. J. Int’l L. 1223 (2014). 103 See 50 U.S.C § 2170(a)(6). 104 Smithfield Foods is a $13 million dollar food company and “the world’s largest pork processor and hog producer.”Shuanghui International and Smithfield Foods Receive CFIUS Clearance, Smithfield Foods(Sept. 6, 2013), http://investors.smithfieldfoods.com/ release detail.cfm?releaseid=789378. 105 The transaction would create a wholly owned subsidiary in Smithfield Foods. Shuanghui International and Smithfield Foods Receive CFIUS Clearance,supra note 107 106 Chris O’Leary, 17 No. 6 M & A Law. 3 (2013). 107 Shuanghui International and Smithfield Foods Receive CFIUS Clearance, Smithfield Foods(Sept. 6, 2013), http://investors.smithfieldfoods.com/releasedetail.cfm? Releaseid = 789378. 108 O’Leary, supra note 106. 109 See Jackson, supra note 7, at 11. 110 See id. 111 See Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296, 304 (D.C. Cir. 2014). 112 See Ivan A. Schlager et al., Court Finds CFIUS Violated Ralls Corporation’s Due Process Rights, Skadden, Arps, Slate, Meagher & Flom LLP & Affiliates, (July 17, 2014), http://www.skadden.com/insights/court-finds-cfius-violated-ralls-corporations-due-processrights.



ISSN (O): 2278-3156



Vol. 4 No. 2 July 2015



449



International Journal of Law and Policy Review (IJLPR)



sought to acquire land in the United States and use Sany wind turbines on the acquired property. 113 In March 2012, Ralls purchased four Americanowned companies who held assets related to the development of windfarms in Oregon. 114 The sites of the windfarm projects overlapped with United States Navy restricted airspace and bombing zone.115 After Ralls’ purchase, the United States Navy expressed its concern regarding the geographic proximity of the wind turbines to the restricted airspace.116 Ralls made a voluntary post-facto CFIUS filing of its acquisition of the four United States companies. 117 CFIUS commenced its investigation, established that the Ralls transaction was a “covered transaction” from Exon-Florio purposes, meaning the transaction falls under Exon-Florio’s governance, and that this transaction brought forth national security issues. 118 CFIUS mandated interim mitigating orders pending further decision by CFIUS or the President.119 The mitigating order listed several restrictions on the parties which froze any meaningful activity arising from the transaction. 120 CFIUS used its 45 days to review the transaction after which it presented a report to the President.121 In turn, President Obama issued an order – “Order Regarding the Acquisition of Four U.S. Wind Farm Projects by Ralls Corporation.”122 As per the Exon-Florio Amendment, the President is required to make two necessary findings – (1) the lack of other statutory provisions, and (2) credible evidence that the transaction poses a national security risk.123 The Order made these two findings, and the President used his broad executive authority to prohibit the Ralls transaction entirely.124 The Presidential order 113Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296, 304 (D.C. Cir. 2014). 114 Id. 115 Id. at 305. 116 Id. 117 Id. 118 Id. 119 Id. 120 Id. (1) cease all construction and operations at the Butter Creek project sites, (2) “remove all stockpiled or stored items from the [project sites] no later than July 30, 2012, and shall not deposit, stockpile, or store any new items at the [project sites]” and (3) cease all access to the project sites. Id. 121 Id. 122 Id. 123 50 U.S.C § 2170(d)(4)(A)(B). 124 In order to effectuate this order, within ninety days, Ralls shall divest all interests in the Butter Creek project companies, their assets, and any operations developed, held, or controlled by them; Within fourteen calendar days of the order, the companies are required to remove all structures or other physical objects or installations from the project sites and any alternate sites. “Order Regarding the Acquisition of Four U.S. Wind Farm Project
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also imposed post-order mandates requiring that the companies certify to CFIUS that they are in compliance with the Presidential order every month and permitting CFIUS to “implement measures it deems necessary and appropriate to verify” compliance with the order to protect national security interests. 125 The President and CFIUS did not provide Ralls with any reasons for their decision.126 It came as no surprise when Ralls appealed to the D.C. Circuit Court claiming violations of the Administrative Procedure Act 127 and the Due Process Clause of the Fifth Amendment 128 as an unconstitutional deprivation of property without due process of law. 129 Although the Court did not review the substantive claims of the case, it found jurisdiction to rule on Ralls’ Due Process challenge, and held that the President violated the Due Process clause of the Fifth Amendment. 130 In addition to a few issues on remand, the court found Ralls was entitled to three things: (1) notice of the official action; (2) review of the unclassified portions of the evidence; and (3) a right to respond to the evidence.131 This case highlights two main points for CFIUS review. First, the D.C. Circuit Court’s decision follows the statutory parameters of deferring to the Executive.132 On the other hand, the Court finds limits, albeit procedural, in the President’s authority.133 Second, CFIUS review does not follow any set guidelines as far as which types of transactions CFIUS will review. Companies by Ralls Corporation,” Ex. 6 to Am. Compl. [Dkt. # 20-5]; See generally Ralls Corporation v. Comm. on Foreign Inv. in the U.S., 758 F.3d 296, (D.C. Cir. 2014). 125 Ralls Corp. v. Comm. on Foreign Inv. in the U.S., 758 F.3d 296, 305 (D.C. Cir. 2014); SeeTheodore H. Moran & Lindsay Oldensky, Foreign Direct Investment in the United States: Benefits, Suspicions, and Risks with Special Attention to FDI from China 61 (Pearson Institute for International Economics ed. 2013). 126 See Schlager et al., supra note 112. 127 5 U.S.C. §706(1)(2). To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall— (1) compel agency action unlawfully withheld or unreasonably delayed; and (2) hold unlawful and set aside agency action, findings, and conclusions found to be— (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (B) contrary to constitutional right, power, privilege, or immunity; (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; (D) without observance of procedure required by law; (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. Id. 128 “Nor be deprived of life, liberty, or property, without due process of law.” U.S. Const. amend. V. 129 Ralls Corporation v. Comm. on Foreign Inv. in the U.S., 758 F.3d 296, (D.C. Cir. 2014). 130 Ralls Corp. v. Comm. on Foreign Inv. in the U.S., 758 F.3d 296, 325 (D.C. Cir. 2014). 131 See Schlager et al., supra note 112. 132 See Ralls v. Comm. on Foreign Inv., 758 F.3d 296 (D.C. Cir. 2014). 133 Id.



ISSN (O): 2278-3156



Vol. 4 No. 2 July 2015



451



International Journal of Law and Policy Review (IJLPR)



Finally, the Dubai Ports World (DP World) which provides an example of a non-statutory factor that alters FDI, i.e., political influence. 134 DP World sought to acquire a British company whose assets were located around the world, and in six U.S. ports.135 The issue, similar to the Ralls transaction, was that the acquirer’s government may have had an avenue, via the ports, for surveillance over U.S. intelligence.136 However, political pressures did not allow this transaction to complete. 137 The U.S. government, after initially permitting the transaction, was forced to revoke their permit because of public outcry over the security concerns which the transaction posed.138 As viable alternatives to mitigate national security concerns, the U.S. government provided remedies to reduce the risk and increase monitoring on the company.139 The Department of Homeland Security (DHS) obtained assurances from DP World that all of its U.S. facilities would be operated by U.S. managers, DP World would designate a corporate office to be the DHS’s point of contact, provide information, and cooperate with U.S. law enforcement on port security. 140 However, the DP World was politicized and the transaction was never consummated.141 5. Types of Threat Given the flexible definitions of “critical infrastructure” and “national security,” it is imperative to understand the rationale CFIUS or similar entities use in making national security determinations. Researchers have categorized CFIUS review into three categories.142 Each category addresses slightly different issues in the review process.143 The first category (Threat I) is where the United States would become dependent on a foreign-controlled supplier as a result of the proposed acquisition. 144 The second category (Threat II) is where a foreign entity would acquire technology that a foreign government could use to the detriment of the United States’ national security interests. 145 The third 134



Moran & Oldensky, supra note 125, at 60. Id. 136 See Ralls v. Comm. on Foreign Inv., 758 F.3d 296, 301-02 (D.C. Cir. 2014); 137 Moran & Oldensky, supra note 125, at 60. 138 Id. 139 Id. 140 Id. at 61. 141 Id. 142 See Moran & Oldensky, supra note 125. 143 Id. 144 Id. at 5. 145 Id. at 55. 135
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category (Threat III) is where the proposed transaction would allow a foreign entity to setup surveillance or infiltration technology into industries in the United States that are vital to the nation’s security.146 Smithfield Foods can be categorized as Threat I because the concern was U.S. dependence on a foreign nation. Rallsand DP World,without more insight into CFIUS’s reasoning, seem to fall into the Threat III category.147 As Ralls indicated, the wind farms are located in a restricted zone which overlooks a naval weapons training facility.148 This naval site is used to test “remotely piloted drones and electronic warfare aircraft that accompany American bombers on missions and can jam radar.”149 It is reasonable to think that the government is apprehensive about the geographic placement of the wind farms relative to the training facility, and the possible use of surveillance or infiltration technologies.150



PART III A. INDIA 1. Indian Economic History India has been the recipient of growing FDI in recent years and will remain the focus for the remainder of this Comment.151 India has not always been a global investment center.152 While under colonial rule, India moved from a solely agricultural and trade economy, and experienced industrialization and technological advancements.153 After independence in 1947, India experienced a 3.5 percent GDP growth between 1950 and 1980. 154 In the late 1980s and early 1990s, India 146



Id. See id. 148 Id.; Ralls v. Comm. on Foreign Inv., 758 F.3d 296 (D.C. Cir. 2014). 149 Cooper supra note 3 150 See Cooper supra note 3. 151 Sonal Pandya, Why Foreign Investment Still Polarizes India, Wash. Post, Sept. 30, 2014, http://www.washingtonpost.com/blogs/monkey-cage/wp/2014/09/30/why-foreigninvestment-still-polarizes-india/ (recalling India’s new Prime Minister, Narendra Modi’s pitch for increased investment in India). 152 See Dilip Saikia, Indian Economy After Liberalization, 1-3 (2012) available athttps://www.academia.edu/2504452/Indian_Economy_after_Liberalisation_Performance_ and_Challenges (outlining India’s growth after 1991). 153 Taayab Mahmud, Colonial Cartographers, Post-Colonial Borders and Enduring Failure of International Law: The Unending Wars Along the Afghanistan-Pakistan Frontier, 36 Brook J. Int’l L. 1, 31 (2010). 154 Ashok Kundra, India China: A Comparative Analysis of FDI Policy and Performance, 73-78 (2010). 147
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underwent policy reformation to liberalize the economy to make it a friendlier destination for foreign investors. 155 During the 1950 to 1980 period, GDP growth increased to 5.6 percent, and then to 6.2 percent from 1991 to 2000.156 Since India’s trade liberalization, India’s FDI has enjoyed consistent growth.157 India experienced a gradual FDI growth between 1991 and 2005, and then a more accented growth in recent years. 158 India’s liberalization was phased after 1991, and can be categorized in groups of years from 1991-1996 (Phase I), 1997-1998 (Phase II), 1999-2001 (Phase III), and 2001-Present (Phase IV).159 During Phase I, the Indian government abolished licensing requirements, rationalization of taxes, reduction in tariffs and foreign exchange regulations. 160 Phase II brought about greater liberalization as the government expanded the number of industries eligible under the Automatic Route161 from 35 to 111.162 Sectoral caps were also incrementally increased for FDIs. 163 Phase III’s focus reflected India’s growing technologies and service sectors, and many previously capped sectors were increased to 100 percent foreign equity. 164 Currently, the government is focusing on maintaining its policies and improving overall efficiency in its processes.165 In 1991, India underwent major policy reformations.166 India introduced the Structural Adjustment Program (SAP) in an effort to (1) address India’s debt crisis and (2) support policy reforms to liberalize the economy.167 Some of the SAP’s key reformations included the abolition of foreign equity ceilings in many industries, the establishment of the Foreign Investment Promotion Board (FIPB) which now handles much of India’s FDI, formation of committees and branches which streamlined government action for FDI, deregulation of trade policy, improvement of the tax administration, and bolstering of the financial sector.168 The investment landscape of India had a 155



Id. Id. 157 Sarbapriya Ray, Impact on Foreign Investment and Economic Growth in India: A Co Integration Analysis, 2 Advances in Info. Tech. and Mgmt. 187, 188-89 (2012). 158 Kundra, supra note 155, at 73-78. 159 Id. 160 Id. 161 Id. 162 Id. 163 Id., at 73-78. 164 Id. at 77. 165 Id. at 78. 166 See Ray, supra note 157, at 188. 167 Structural Adjustment in India, World Bank Grouphttp:// lnweb 90.world bank. Org /oed/oeddoclib.nsf/DocUNIDViewForJavaSearch/0586CC45A28A2749852567F5005D8C 89 (last visited Jan. 13, 2015). 168 Id. 156
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complete makeover by 1995 – policy reformations had taken a vital step, preparing India to participate in the global economy. 169 However, with increased foreign presence in the country, India has been forced to consider legislation that addresses security concerns from foreign investors in India.170 3. FDI Regulations in India FDI laws in India are complex and no one primary law governs FDI inflows. 171 Grasping FDI regulations in India requires understanding potentially five different laws, regulations, and government entities: the Foreign Exchange Management Act (FEMA), the Department of Industrial Policy and Promotion (DIPP), the Companies Act, 2013, the Takeover Code of the Stock Exchange Board of India (SEBI), Reserve Bank of India (RBI), and the FIPB. All five directly or indirectly inform FDI in some manner.172 FEMA replaced the Foreign Exchange Regulation Act (FERA), which was a highly restrictive foreign investment law. 173 Unlike many laws where actions are permitted unless specifically prohibited, FERA prohibited any actions unless specifically permitted.174 FERA called for imprisonment even for minor offenses, and presumed guilt unless the offender was proven innocent. 175 In response to this draconian code, the Indian government introduced FEMA in 1999, which overturned many FERA provisions. 176 FEMA has two goals: (1) facilitate external trade and payments; and (2) promote the orderly development and maintenance of foreign exchange markets in India. 177 FEMA provides the Central Government authority to establish a Special Tribunal “to hear appeals against the orders of the Adjudicating Authorities.” 178 The Special Tribunal operates outside the 169



Id. Shardul Thacker, India: FDI Screening – National Security Exception Act, Mondaq, (Feb. 5, 2008), http://www.mondaq.com/india/x/56896/Terrorism+Homeland+Security+ Defence/FDI+Screening+National+Security+Exception+Act. 171 Rohit Sachdev, Comparing the Legal Foundations of Foreign Direct Investment in India and China: Law and the Rule of Law in the Indian Foreign Direct Investment Context, Colum. Bus. L. Rev. 167, 187 (2006). 172 Id. 173 See A.N. Shanbhag and Sandeep Shanbhag, In the Wonderland of Investments for NRIs, 3 (6th ed. 2005). 174 A.C. Fernando, Business Environment, 427 (2011). 175 Id. 176 Id. 177 Foreign Exchange Management Regulations, No. 42 of 1999, India Code (1999) available at http://finmin.nic.in/the_ministry/dept_eco_affairs/capital_market_div/ FEMA _act_1999.pdf. 178 There is no indication of an appeals procedures against the denial of an FDI application. FEMA Section 17 170
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confines of the Indian Code of Civil Procedure, 1908, instead it operates under general due process principles.179 Chaired by India’s Minister of State for Commerce and Industry, the DIPP was also created in the 1991 liberalization era with a focus on the regulation and administration of the industrial sector.180 One of DIPP’s main objectives is monitoring the growth of key industrial areas and adjusting policy to address emerging concerns in those industries.181 The DIPP also plays a direct role in FDI by facilitating inflows, and providing general assistance for FDI into India.182 The FIPB is a body of the Indian government that regulates investment proposal which do not require prior government approval.183 As CFIUS is chaired by the U.S. Secretary of Treasury to ensure a balance between investment and national security interests, the FIPB is chaired by India’s Secretary of Finance for the same reason.184 In addition to the Secretary of Finance as its Chairman, the FIPB includes members from the DIPP and Department of Commerce along with others. 185 The Foreign Investment Implementation Authority (FIIA), created in September 1999, focuses on efficient implementation of approved transactions. 186 The FIIA acts as a middle-man between the government and the investor and aims to assist investors sort through operational problems after approval.187 However, the FIPC has been largely ineffective and moot.188 The Companies Act, 2013 and the SEBI are not as relevant to this discussion. 4. Investment Methods i. Automatic Route As the law now stands, there are two primary ways to invest in India: the “Automatic Route” or the “Government Route.”189 Each Route is comprised of specific industries with corresponding investment ceilings for foreign 179



FEMA 28(1); http://scholarship.law.wm.edu/cgi/viewcontent.cgi?article= 2419& cont ext=wmlr at 51. 180 What We Do, Gov’t of India, Dep’t of Industrial Policy and Promotion, http://dipp.nic.in/English/AboutUs/Whatedo.aspx (last visited Jan. 13, 2015). 181 Id. 182 Id. 183 History, Foreign Inv. Promotion Board, http://www.fipbindia.com/about Us_new. php (last visited Jan. 13, 2015). 184 Id. 185 Id. This board also has the discretion to add more people on an ad hoc basis, depending on the industry in question. Id. 186 See Kundra, supra note 155, at 90-91. 187 Id. 188 Id. at 91. 189U.S. Govt. Accountability Office, GAO-08-320, Laws and Policies Regulating Foreign Investment in 10 Countries (2008).
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investments.190 If an industry falls under the Automatic Route, then FDI of 100 percent is permitted. 191 Earlier, there was a 51 percent cap on the Automatic Route investments which proved ineffective in attracting foreign investments.192 The Automatic Route does not require prior approval from the government.193 There is only a post-facto notification requirement to a regional RBI office within 30 days of receiving money, and a filing requirement within 30 days of issue of shares to foreign investors. 194 Investments under the Automatic Route frequently fall under the RBI regulation. 195 Subject to some limitations, the Automatic Route also encompasses issuances of shares to foreign investors 196 and investments which do not require industrial licenses.197 Prior to FEMA and under FERA, investments under the Automatic Route required prior approval. 198 However, the Indian government has provided blanket approval to all industries they classified under the Automatic Route.199 There are no other variables which the Indian government seems to consider in its Automatic Route classifications.200 ii. Government Route If an industry is not covered by the Automatic Route, it falls within the purview of the Government Route. 201 The Government Route applies for proposals requiring compulsory licensing, items reserved for the small-scale sector, investment proposals involving previous joint-venture or technology transfer or trademark agreement in the same or related field in India, and extension of “foreign technology collaboration agreements.” 202 While the Automatic Route requires only post-facto filing with the RBI, applications 190



Consolidated FDI Policy, 2011, IPP F. No. 5(19)/2011-FC-I (India) available at http:// dipp.nic.in/English/policies/FDI_Circular_02_2011.pdf. 191 Consolidated FDI Policy, 2011, IPP F. No. 5(19)/2011-FC-I (India) available at http :// dipp.nic.in/English/policies/FDI_Circular_02_2011.pdf at 41. 192 Niti Bhasin, Foreign Direct Investment (FDI) in India: Policies, Conditions and Procedures, 70 (2013). 193 Kaviraj Singh, Doing Business in India, 24-SPG Int'l L. Practicum 43 (2008). 194 Id. 195 FAQ’s, Reserve Bank of India,http://www.rbi.org.in/scripts/FAQView.aspx?Id=26 (last updated Oct. 13, 2014). 196 Singh, supra note 193. 197 Bhasin, supra note 192, at 70. 198 Baker, supra note 176. 199 Abhinav Chandrachud, The Emerging Market for Corporate Control in India: Assessing (And Devising) Shark Repellants for India’s Regulatory Environment, 10 Wash. U. Global Stud. L. Rev. 187, 193 (2011). 200 See Id. 201 Id. 202 Bhasin, supra note 192, at 85.
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under the Government Route are reviewed by the FIPB.203 Like CFIUS, the FIPB can block investments under the Government Route based on “special circumstances” or other relevant factors.204 iii. Security Concerns As FDI inflows increase, the potential for security threats also increase.205 In 2008, India’s Joint Intelligence Committee (JIC) expressed concerns to the Union Home Ministry of security concerns relating to FDI inflows. 206 Specifically, the report highlights gaps in India’s FDI policy which may lead to a national security breach.207 For example, the FEMA notification in 2000 permits (a) a foreign individual to purchase shares of an Indian company under the applicable FDI regulation, unless the individual is from Pakistan, Bangladesh or Sri Lanka; and (b) a foreign entity to purchase shares of an Indian company under the applicable FDI regulation, unless the individual is from Pakistan or Bangladesh. 208 Though FEMA and other regulations attempt to shield the Indian economy from FDI from potentially dangerous sources, the JIC is concerned with indirect FDI inflows from these nations. 209 More specifically, one of these expressly prohibited countries could establish a business in a third-party country such as China or a country in the Middle East to engage in an indirect investment into India.210 Researchers have argued that China, India’s largest trading partner, may pose a sizeable threat to Indian national security.211 Chinese FDI in India 203



U.S. Govt. Accountability Office,supra note 189, at 66. “The FIPB is an inter-agency body with the authority to approve investment transactions.” Id. 204 U.S. Govt. Accountability Office, supra note 189, at 69. 205 See generally Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296 (D.C. Cir. 2014). 206 Kiran Tare, FDI Poses Potential Threat to National Security, says Intelligence Report, India Today, Oct. 12, 2012, http://indiatoday.intoday.in/story/fdi-poses-potential-threat-tonational-security-says-intelligence-report/1/224547.html.Though this report remains under seal, one of India’s leading newspapers, India Today, retains a copy of the report. Id. 207 Id. 208 Foreign Exchange Management (Transfer or issue of security by a person resident outside India) Regulations, 2000, Notification No. FEMA 20 /2000-RB, 5(1) (India). A person resident outside India (other than a citizen of Bangladesh or Pakistan or Sri Lanka) or an entity outside India, whether incorporated or not, (other than an entity in Bangladesh or Pakistan) , may purchase shares or convertible debentures of an Indian company under Foreign Direct Investment Scheme, subject to the terms and conditions specified in Schedule 1. 209 Tare, supra note 206. 210 Id. 211 See Id. (explaining that Chinese companies with PLA affiliations operating in India may create a risk).
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totals nearly $400 million compared to Japan’s $16 billion over the last decade.212 India’s newly elected Modi government’s focus on infrastructural development creates a demand for greater FDI inflows – China is a realistic source of investment.213 In the fall of 2014, China announced a five year, 20 million dollar investment plan to assist India in reducing its trade deficit.214 Prime Minister Modi’s current efforts have led to investment talks with Japan, China and the United States. 215 However, optimistic outlooks for investments from China are not isolated from security concerns.216 India and China have experienced ongoing tensions over border disputes. 217 Longstanding political instability has historically limited Chinese FDI into India as the Indian government is concerned with clandestine Chinese activities.218 Given India’s need for FDI, India must continue improving its balance between protecting itself from potential threats like Pakistan, China, Bangladesh, and Sri Lanka while maintaining policies that are not so restrictive as to dissuade potential investors from investing in a fertile economy. 219 Gleaning from countries that have demonstrated a successful model for FDI, the following Part will discuss specific means by which India can move closer to investment and security goals.



PART IV A. COMPARING THE UNITED STATES AND INDIA Both India and the United States are attractive investments destinations for foreign investors. However, each country has a different regulatory 212



Bhartendu Kumar Singh, Chinese FDI in India: Will it augment the Bilateral Relations?, Institution of Peace and Conflict Studies, (Oct. 4, 2014), http://www.ipcs.org/article/china /india-and-china-chinese-fdi-in-india-will-it-augment-4679.html; Devangshu Dutta, Will Japan Recession Affect India?, Business Standard, Nov. 23, 2014, http://www.businessstandard.com/article/pf/will-japan-recession-affect-india-114112300784_1.html. 213 Niharika Mandana, China Set to Set Up Investment in India, Wall St. J., Sept. 15, 2014, http://www.wsj.com/articles/china-set-to-step-up-investment-in-india-1410825393. 214 Kartikay Mehrotra and Unni Krishnan, Modi Wins $20 Billion Pledge From Xi Amid Border Flare-Up, Bloomberg, (Sept. 18, 2014, 8:37 AM), http://www.bloomberg .com /news/2014-09-17/modi-to-host-xi-for-talks-to-bolster-india-s-china-ties.html. 215 See Id.; Eric Bellman, India’s Modi Aims to Rekindle U.S. Investment, Wall St. J. (Sept. 25, 2014, 12:54 PM), http://www.wsj.com/articles/indias-modi-hopes-to-rekindle-u-scorporate-investment-1411664078. 216 See Mandana, supra note 213. 217 Id. 218 Id. 219 See Foreign Exchange Management (Transfer or issue of security by a person resident outside India) Regulations, 2000, Notification No. FEMA 20 /2000-RB, 5(1) (India). See generally Mandana, supra note 213.
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framework. The first major difference is how an investor can invest.220 In the United States, investors can invest in almost any industry, and CFIUS’s review can extend to any industry because of the Exon-Florio provision’s loose definitions.221 In contrast, India has a binary system of the Automatic and Government Route in which the former does not require any security screening. 222 The second major difference is the nature of the review process. In the United States, CFIUS filing is a one-stop-shop for investments that have potential national security implications.223 In contrast, there are multiple agencies at work in India.224 B. REEVALUATING FDI CLASSIFICATIONS India allows two methods for investment – the Automatic Route and the Government Route. 225 As discussed earlier, the Automatic Route only requires a post-facto filing with the RBI within 30 days of the transaction.226 Given India’s presence as a growing investment destination and PM Modi’s plans for growing India’s attractiveness as an investment destination,227 the Indian government should reconsider its binary classification of “unregulated” versus regulated industries. Because national security risks from FDI can take a variety of forms, inflexible parameters may preclude the government from properly addressing concerning investments. Imagine a scenario where a foreign investor makes a substantial investment in an industry under the Automatic Route. The investor would make a RBI notification after it has made the investments and likely started operations to some extent. Assuming that this investment creates a national security threat in India, the Indian government would be faced with a difficult choice between protecting the national security or potentially tarnishing its reputation among international investors by blocking the transaction and causing the investor financial harm by interfering in an Automatic Route transaction. On the other hand, inaction may cause an undesired security breach.



220



See discussion supra Part II.B. and Part III.D. See Ralls v. Comm. on Foreign Inv. in the United States, 758 F.3d 296 (D.C. Cir. 2014). 222 See discussion supra Part III.D. 223 See Anthony Michael Sabino, Transactions that Imperil National Security – A Look at the Government’s Power to Say “No”,77-DEC N.Y. ST. B.J. 20 (2005). 224 About FIPB History, FOREIGN INV. PROMOTION BOARD http://www.fipbindia. com/ aboutUs_new.php (last visited Feb. 15, 2015). 225 Chandrachud, supra note 199, at 193. 226 See discussion supra Part III.D. 227 Adam Lerner, Who’s Afraid of Narendra Modi?, POLITCO MAGAZINE, (Sept. 26, 2014), http://www.politico.com/magazine/story/2014/09/whos-afraid-of-narendra-modi-111364 _Page2.html#.VN-PAvnF-So. 221
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Investments in certain sectors, such as power, banking, natural resources, or other sectors directly relevant to national security, will be of special interest to regulatory bodies. 228 However, either-or classifications may lead to national security threats from unconceived sources of FDI. When situations not previously imagined are now realized, the government can find itself under domestic and international pressures.229 For example, in the DP World case, a great deal of the issues surrounding the transaction was domestic political issues.230 The implication from the Ralls case was more international as investors are now evaluating their investment options in the United States after the Executive’s bold show of power.231 The Indian government has explicitly prohibited investments in certain industries – retail trading, atomic energy, lottery business, gambling and betting, housing and real estate, and agriculture excluding certain agricultural investments. 232 These categories should remain because the government may have some economic or security concerns that the benefits from FDI cannot overcome. C. REORGANIZING THE FIPB COMPOSITION India’s national security interest would be bolstered if members from national security agencies joined the FIPB board. The FIPB board currently consists of the following members: Secretary of Finance as the Chairman, Secretary of DIPP, Secretary of the Department of Commerce, Secretary of the Ministry of External Affairs, 233 and the Secretary of the Ministry of Overseas Indian Affairs. 234 In contrast, CFIUS’s board consists of representatives from similar agencies, but also have members from the Department of Homeland Security, Department of Defense, and the Department of State. 235 The Department of Homeland Security and the 228



Susrut Carpenter, 4 Bus. L. Brief (Am. U.) 44, 46 (2007). Editorial, After Dubai Ports World, WASH. POST, Mar. 4, 2007, http://www. Was hingtonpost.com/wpdyn/content/article/2007/03/03/AR2007030301029.html. 230 Id. 231 Schlager et al., supra note 112. 232 Foreign Exchange Management (Transfer or issue of security by a person resident outside India) Regulations, 2000, Notification No.FEMA. 94 /2003-RB, Annexure A(B)(6) (India). 233 The Ministry of External Affairs is responsible for India’s foreign relations. Seehttp://mea.gov.in/Images/pdf/India-foreign-relation-2012.pdf. 234 Foreign Inv. Promotion Board, supra note 183; Ministry of Overseas Indian Affairs, MINISTRY OF OVERSEAS INDIAN AFFAIRS, http://www.overseasindian.in/2006/feb/news/ ministry.shtml (last visited Feb. 15, 2015 (explaining the functions of the Ministry of Overseas Indian Affairs – diaspora services, financial services, and overseas employment services. 235 Composition of CFIUS, supra note 56. 229
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National Security Council are also able to participate in CFIUS investigations.236 Although India is in the process of increasing FDI,237 the Indian government must remember that addressing FDI-national security concerns require a balancing act. Adding individuals from a national security agency would allow for greater balance in India’s decision making process. Although the FIPB allows the board to add other members of the government to provide expertise, 238 and given that the Indian legislature rejected the rejection of a quasi-CFIUS body, 239 India’s national security interests must be adequately represented in the decision making process. D. STREAMLINING REVIEW The approval process under the Government Route is a multi-step process. 240 Once an application is filed, it is classified according to total investment of over $10 million or under $10 million. 241 After the classification, the FIPB sends proposed investments over$10 million dollars with recommendations to the Cabinet Committee on Economic Affairs for a final decision.242 Any investments under $10 million dollars are sent with recommendations to the Finance and Company Affairs Minister.243 To add to the complexity, there are other layers of approval processes – investments in certain industries above 49 percent trigger a review by the Cabinet Committee on Security (CCS), a wholly separate body.244 For example, an investment in the Indian railways exceeding 49 percent and in particular geographic areas requires an approval from the CCS.245 Though the intent behind deferring to the CCS is not inherently wrong because the CCS has expertise to evaluate a national security threat, a streamlined process of incorporating this expertise into the FIPB would reduce the duration between a filed application and a decision on the matter. Gathering the expertise under the FIPB would increase efficiency, and create a onestop-shop for relevant matters. Researchers have suggested a quasi-CFIUS 236



Composition of CFIUS, U.S. DEP’T OF THE TREASURY http://www.treasury.gov /resource-center/international/foreign-investment/Pages/cfius-members.aspx (last updated Dec. 1, 2010, 8:08 AM). 237 See Editorial, supra note 229. 238 Foreign Inv. Promotion Board, supra note 183. 239 Carpenter, supra note 228. 240 See discussion supra Part III.D.2. 241 Foreign Inv. Promotion Board, supra note 183. 242 Id. 243 Id. 244 About FIPB History, supra note 224. 245 Cash starved Railways sets up body to speed up FDI, TIMES OF INDIA, Sept. 20, 2014, http://timesofindia.indiatimes.com/india/Cash-starved-railways-sets-up-body-to-speed-upFDI/articleshow/42944277.cms.
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body that would review all national security related matters under the FDI umbrella. 246 India considered forming and implementing a similar regulatory body under the National Security Exception Act (NSEA). 247 Though the Indian legislature has not passed the NSEA, passage may not be a remote possibility.248 E. ENSURING CONSISTENCY One of the OECD’s cornerstone ideals in FDI policy is ensuring that government remain consistent and predictable. 249 Unpredictable behavior causes investors to grow distrustful of the host nation’s ability to enforce contracts and protect the investor’s rights. 250 In recent years, the Indian government has come under fire because of unpredictable behavior relating to the treatment of a foreign investor, Vodafone.251 A world telecommunications leader, Vodafone, was in the process of acquiring a non-Indian entity.252 The transaction was consummated outside India and caused an indirect transfer of assets to Vodafone because the nonIndian entity owned assets in an Indian company.253 Typically, if Vodafone had acquired the Indian entity directly, Vodafone would be subjected to a capital gains tax in India.254 However, due to the structure of this deal, Vodafone was exempt from the capital gains tax as per the Indian tax laws. 255 However, the Indian tax authorities did not take kindly to Vodafone’s tax exemption and sued Vodafone in India. 256 The case climbed the judicial ladder to the Supreme Court of India.257 To the dismay of the tax authorities, the Indian Supreme Court found that Vodafone was in fact exempt from the tax, and nothing in the Indian tax code subjected Vodafone to pay capital gains tax. 258 Not long after this decision, the Indian legislature passed an amendment to the then current tax 246



Carpenter, supra note, 228at 46. Id. 248 Id. 249 OECD, supra note 21. 250 See Vodafone International Holdings B.V. v. Union of India & Anr. (2012) S.C.C. 94. 251 Id. 252 Vodafone International Holdings B.V. v. Union of India & Anr. (2012) S.C.C. 2. 253 Id. at 7. 254 See id. at 2. 255 Vodafone International Holdings B.V. v. Union of India & Anr. (2012) S.C.C. 94. 256 Sanjay Sanghvi, Op-Ed., Resolution of Vodafone tax case must to protect India's image, Business Today India, http://businesstoday.intoday.in/story/resolve-the-vodafone-tax-disp ute-hutchison-essar/1/203996.html (last updated Mar. 6, 2014). 257 Vodafone International Holdings B.V. v. Union of India & Anr. (2012) S.C.C. 94. 258 Id. 247
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laws.259 Among other things, the amendment imposed a capital gains tax to Vodafone-like transactions.260 Most importantly, the legislature applied this law retroactively to include Vodafone’s transaction.261 Not surprisingly, the retroactive application of law caused many international investors and Indian businesses to become wary of the Indian government’s integrity to treat its foreign investors fairly.262 The Indian Supreme Court, in its order favoring Vodafone spoke to the importance of predictability – “FDI flows towards location[s] with a strong governance infrastructure which includes enactment of laws and how well the legal system works.… Certainty and stability form the basic foundation of any fiscal system. Tax policy certainty is crucial for [foreign investors] to make rational economic choices in the most efficient manner.”263 This case is currently in international arbitration.264 Such behavior by the Indian government is detrimental to the country’s investing climate. Though not mandatory, India should ensure that its laws and actions are consistent with international best practices such as OECD guidelines.265 A strong first step for India would be to become an OECD member. Membership in organizations such as the OECD and others are small steps in creating a positive reputation for international investors. Given India’s push toward attracting new investment and a new administration,266 the country is at a critical juncture to make an impression on the investment community to show that India is a not only an economically smart decision, but also a safe option from a regulatory standpoint.
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CONCLUSION The United States and India are top investment destinations in the country with policies that attempt to encourage, deter, and regulate investments. The United States provides a successful model that developing nations like India should follow in crafting their FDI policies. For India and its new government, a stable rule of law, streamlined processes, and continuing sensitivity to the needs of foreign investors will enable the country to attract the FDI it desires.
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