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TREATY MAKING POWER PROBLEMS: A COMPARATIVE STUDY AND REFORMING PRINCIPLES OF THE CONSTITUTIONOF THAILAND* Kiarttiphorn Umpai** ABSTRACT For more than a decade, the treaty making principle and process as set out in the Thai constitution has led to unprecedented difficulties making treaties. The concept of treaty making itself is self-contradictory. It includes the process of characterizing a treaty for approval by the Legislative Branch, the process of proposing a treaty negotiation framework, a process for requesting the Legislature’s approval, and a process for the people’s participation in the treaty making. Provisions of the Thai constitution intervene in negotiation powers and processes that do not comply with the concept of treaty making power belonging to the Executive branch. Further, the Judiciary’s decisions on the controlled role and function of the Executive branch in treaty making has widened Constitutional interpretation with language that is not stipulated by the constitutional provision. The non-clarified nature of these principles leads to difficulty making treaties between Thailand and other states. Further, the above-mentioned principles of the treaty making process in Thailand are not consistent with the constitutional provisions or with the practices of foreign states. Thailand has made several attempts to reform its constitutional principles of treaty making by removing inconsistent provisions; however, the newly proposed principles are still ambiguous and inconsistent with the Constitution. By implication, there must be an amendment to the Thai Constitution concerning treaty making processes that comply with the treat making power concept and the practices of other states, especially the provision characterizing a treaty as needing to be approved by the Legislative branch.
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I. INTRODUCTION In Thailand, the Executive Branch of the State has the treaty making power,1 which is shared with the main body that administers and conducts those international relations policies. However, in exercising such power, especially in making treaties that have broad impact on the State, consent from the Legislative Branch is needed and international agreement or application of law must be reported for parliamentary review. While the Legislative Branch plays a crucial role in implementing policies and treaties, the Judiciary Branch plays a role in maintaining the balance of treaty making power between the Executive and Legislative Branch.2 These basic principles are similar in Thailand and foreign states; however, in Thailand, a serious problem in treaty making results from ambiguity and lack of clarity about the treaty making power principles. 3 The process of treaty making in Thailand, as a result, has many deviations from the international ones, especially regarding the role of the Executive in proposing the negotiation frameworks required to gain approval from the Legislative Branch, to disseminate treaty-related information to people, and to collect any related feedback or comments.4 The new principle of treaty making in the Constitution of Thailand seems to reduce the Executive Branch’s power while it empowers the other two branches: the Executive Branch shall be controlled and scrutinized by the Legislative and Judicial Branches. In practice, however, this empowerment of the Legislature and Judiciary does not conform to the doctrine of the separation of powers, checks and balances, or parliamentary participation. Thus, the new role of the Legislature as provided by the Constitution is incompatible with the principle of law.



1



Kriangsak Kittichaisaree, Thailand’s Country Report5, CIL Research Project on International Maritime Crimes, Center for International law, Singapore National University, July 25, 2016, available at http://cil.nus.edu.sg/wp/wp-content/uploads/2010/10/CountryReport-Thailand.pdf (Last visited on July 25, 2016). 2 Richard Benwell & Oonagh Gay, The Separation of Powers 1, Parliament and Constitution Centre of Library of Houses of Commons, United Kingdom, August 15, 2015, available at www.parliament.uk/briefing-papers/sn06053.pdf (Last visited on October 18, 2016). 3 Thailand Const. § 190 (2007), § 23. (2014). 4 Benjamin Sukanjanajtee, Promoting ASEAN Economic Community through Greater Participation and Transparency in Treaty Making Procedures: Thailand’s Internal Process and ASEAN Rules of Procedure 8, Embracing the New Role of ALA after the ASEAN Charter, 11th General Assembly 2012, ASEAN Law Association, February 14-19, 2012, available at http://www.aseanlawassociation.org/11GAdocs/workshop4-thai.pdf (Last visited on September 30, 2015).
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In principle, the exercise of the Judiciary’s power to adjudicate between the Executive and the Legislative branches involves the participation of the Administration Court and the Constitutional Court. The case of the Joint Communiqué between Thailand and Cambodia in the matter of the Thailand-Cambodia dispute over the decision of Cambodia to register as a World Heritage Site of Preah Vihear Temple (Prasat Phra Wihan) is one case that reflects judicial misconduct. The Judiciary’s interpretation of this conflict was widely criticized as infringing on the Executive power by invoking inaccurate interpretations. 5 The Judiciary Branch is likely to control the government’s power in relation to conducting international relation policies under international law. As a result of this empowerment of the Judiciary, the Executive refuses to make treaties on its own without consent from the Legislature due to the probability of political fallout. This consequence of the abuse of power in treaty making frustrates the creation of many treaties and declarations. After the enactment of the 2007 Constitution, the reconsideration of the whole treaty making process, starting from the negotiation framework, was undertaken. This affected many treaties being considered at that time, such as the ASEAN-Japan FTA, ASEAN Sectorial Mutual Recognition Arrangements (MRAs), ASEANAustralia-New Zealand FTA, and ASEAN-India FTA. 6 Similarly, the ASEAN Charter and the ASEAN Economic Community Establishment Declaration was submitted to the Legislature for approval and successfully signed in early 2007. The difficulties regarding the treaty making process seem to be so complicated that Thailand faced a delay in the AEC Declaration signing process, excluded a tax exemption for other ASEAN countries, and lost trade opportunities with other nations.7 On the basis of an in-depth comparative study between Thailand’s constitutional principles and those of other foreign countries, it is evident that a constitutional reform on treaty making is urgently needed. This study will be divided into five parts. First, it examines doctrines and theories on treaty making and the organs’ power execution. Second, it explains constitutions and treaty making methods in Thailand and other nations. Thirdly, it explores factors that influence treaty-making power in Thailand 5



Vorajet Pakeerath, Act of Government and the Supreme Administrative Court Order No. 547/2551(Preah Vihear Temple [Prasat Phra Wihan]), Public Law 3-4, October 5, 2008, available at http://www.pub-law.net/publaw/view.aspx?id=1292 (Last visited on September 30, 2015). 6 Department of Foreign Trade, Ministry ofCommerce of Thailand, Taxation Utilization from FTA, 1Trade Ref. J. 1, 8-21(2011), available athttp://fta.dft.go.th/LinkClick.aspx? fileticket=ofjHFTyfRX0%3D&tabid=92∣= 446 (Last visited on October 29, 2015). 7 Duanden Nikomborirak, et.al., The Study the Impact of Article 190 of the Constitution of the Kingdom of Thailand B.E. 2550 on Treaty Making related to Trade and Investment in Thailand 5-10, 5-11, National Research Council of Thailand (2009).
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and their impacts on international relations. Fourth, organizational obstacles and sovereign power of treaty making in Thailand and new principles for the reform of Thailand’s Constitution are discussed. Finally, the conclusion summarizes the discussion and findings.



II. TREATY MAKING POWER CONCEPT AND THEORIES Treaty making power originates from the power of the Executive in relation to international politics and relations. 8 On the basis of “Principle-Agent Theory”9or “Mandate Theory”10, the role of acting in international relations belongs to the government on behalf of the State. 11 Historically, a nominated ambassador on behalf of the institution of kingship acted as royal representative for international relations. In this respect, the Executive uses its power on the basis of political authority instead of on the legal authority of the government. In both Public Law and International Law, treaty making is theoretically known as an “act of government”12 and an “act of state”.13 Such exercise of power shall not be included in the principles of an administrative act.14 In constitutional democracies, the power of treaty making is allocated under the concept of “the separation of powers and check and balances”. 15 According to the Thai Constitution, the execution of power in relation to international relations issues is considered the exercise of Executive power, not Legislative power or the court’s power to adjudicate cases. The use of power in international relation policies is, thus, provided to the Executive.



8



Charles Sumner Clancy, An Organic Conception of the Treaty-Making Power vs. State Rights as Applicable to the United States, 7 Michigan L. Rev. 19, 34 (1908). 9 Laurence R. Helfer & Timothy Meyer, The Evolution of Codification: A Principal-Agent Theory of the International Law Commission’s Influence 4-5., Duke University, School of Law, May 5, 2015,available at http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article =6134&context=faculty_scholarship (Last visited on September 30, 2015). 10 Prasit Akekabutra, International Law Volume I Treaty 101, Winyuchon (4th ed. 2008). 11 United Nations, Treaty Handbook 3, United Nations Publication (2012). 12 Pakeerath, supra note 5, 1. 13 Id. 14 Nantawat Bormanan, Act of Government, Public law2, July 2, 2008, available at http://www.pub-law.net/pub law/view.aspx?id=1235(Last visited on September 30, 2015). 15 M.J.C. Vile's, Constitutionalism and the Separation of Powers: Montesquieu 11 (2nd ed. 1998) Liberty Fund, Indianapolis, available at http://oll.libertyfund.org/pages/montesquieuand-the-separation-of-powers (Last visited on June 30, 2015).; Theodore Georgopoulos, The Checks and Balances Doctrine in Member States as A Rule of EC Law: The Cases of France and Germany 3 in EUSA 8th International Conference, March 27-29, 2003, Nashville Tennessee, available athttp://aei.pitt.edu/6493/1/001523_1.PDF (Last visited on September 30, 2015).
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How, though, does the Legislative Branch become involved in this process, and under which laws? A treaty is an agreement entered into by international actors—sovereign states and international organizations— under international law. Depending upon how the Dualism or Monism theories apply in a given country,16 its treaties may or may not be enforced domestically. To successfully enforce treaties by means of legislation (in compliance with Dualism theory), domestic laws are required that support the exercise the power of the Executive. This means, in accordance with the concept of “parliamentary participation”17, that the enactment of domestic laws must occur under the Legislature. This ‘parliamentary participation concept’ is, therefore, used to explain the role and function of the Legislative branch regarding its treaty-making power. 18 Nevertheless, the concept of checks and balance provides that the Legislature shall merely approve or disapprove a treaty request. It is important to emphasize that the Legislature will play its role after the Executive concludes the treaty making, not throughout the treaty making process. Under the concept of the “separation of powers and checks and balances”19, a conflict between the Executive and the Legislature shall be overseen by an organ created to adjudicate disputes arising between the other two constitutional organs, which is generally the Judiciary (or judicial-like organs). 20 To justly and accurately adjudicate cases and provide legal interpretation, the Judicial organs must apply some of the following legal theories and concepts: good faith or bona fide, the spirit of the law, the intention of the law maker, a strict constructionist approach, the literal rule and the basic theory of the exercise of powers, especially any political or legislative power that could implicate the State’s responsibility under international law or the government’s political, and legal responsibility under domestic law. It may be said that these concepts, legal principles, directives, and theories, which apply under both domestic and international law, must be used in treaty making analysis since these can explain how to determine the organs’ powers and duties in the treaty making and international relations with respect to domestic and international laws. 16



Jane Stratton, et.al., International Law3, Legal Information Access Centre (2009). Luzius Wildhaber, Parliamentary Participation in Treaty-Making, Report on Swiss LawEurope, 67 Chicago-Kent L. Rev. 437, 439 (1991). 18 Vile's, supra note 15, 11. 19 Id; Georgopoulos, supra note 15, 3. 20 The Constitutional Council on the France Constitution 1958 did not clarify the legal status of the judicial branch. The council is a neutral committee, which has function and authority to reduce conflicts between the executive and legislative branch. The Constitution Council emerged from the particular context and historical development of France. See also France Const. art. 56 (1958). 17
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III. THE CONSTITUTIONS AND STATE PRACTICES ON TREATY MAKING APPROACHES IN THAILAND AND OTHER NATIONS This comparative study of the constitutions and treaty making approaches between Thailand and other nations provides an analysis of how the treatymaking process is undertaken in other countries. The aim is to find answers to the three questions about the treaty making concept. First, what is the main body that preserves treaty making power with other nations? Second, what is the function of the legislative branch related to treaty making power and processes? Third, which organ has the authority to adjudicate questions concerning treaty making power conflicts between the Executive and Legislative branches? These finding shall be discussed in relation to Thailand, with an emphasis on the issue of why the Legislative branch can intervene in the treaty making exercises of the Executive branch in a way that that impacts concluding international agreements between Thailand and other nations. Lastly, the factors that obstruct Thailand’s treaty making power will also be examined. A. THE MAIN ORGAN IN EXERCISEING TREATY MAKING POWER Theoretically, the Executive Branch, as the main organ of a constitutional government, plays an important role in treaty making on the basis of general principle, while the Legislative Branch is merely a minor organ with the limited power to advise and approve or disapprove the Executive’s treaty making decisions. However, this practice of power exercised in the Legislative Branch is merely an exception to the general approach and usually leads to support of the Executive Branch’s execution of its treatymaking power. To fulfil this study’s requirements, the author has unpacked the constitutional structures of the three main global political regimes, which are a) the parliamentary system, b) the presidential system, and c) the semipresidential system. How constitutions in these three different political regimes designed treaty-making power explains why treaty-making power is worth studying. It is fundamental to the Executive Branch’s power. First, there are those countries governed under a parliamentary system. In the United Kingdom, the unwritten constitution 21 provides that only the crown shall have authority to conduct international relations negotiations,



21



Andrew Mitchell, AS Law 8, Routledge-Cavendish (3rd ed. 2009).
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which constitutes the exercise of absolute power to make treaties.22 At the same time, Malaysia, a former British colony, has a common law system like the Westminster government’s parliamentary system. 23 Malaysia’s Constitution, however, did not stipulate who had the highest authority over treaty-making power. 24 However, Malaysian practices of treaty making power are the same as those of Great Britain25: there is the power of the Executive Branch and the Malaysian Constitution 26 including the Federal List and State List belonging to the Federal government about the foreign affairs and treaties making with other states.27 In the Federal Republic of Germany, from the very first stage of treaty making,28 in conformity with its constitutional Basic Law, are given to the President29 of the Federal Republic of Germany as a representative of the Central Government.30 In the Kingdom of Belgium, the power over foreign affairs, including treaty-making power, is given to the King. However, it is provided that the King shall indirectly exercise this authority through the President,31 who is nominated by the parliament to be responsible for the State administration. The constitution, in principle, entitles the King to make treaties, conduct international relation negotiations, and sign treaties.32 On the other hand, in Japan, the emperor has the power to represent the State and the people of Japan but merely with the consent of the government. According to the provisions of Japan’s Constitution, the emperor shall have the royal prerogative on treaty making with approval of the cabinet to undertake missions on behalf of the State, including the 22



House of Commons Information Office, United Kingdom, Treaties 2, Factsheet P14, Procedure Series, August 1, 2010, available at http://www.parliament.uk/documents/commonsinformation-office/p14.pdf (Last visited on September 30, 2015).; Monica Claes, The National Courts' Mandate in the European Constitution 488, Hart Publishing (2006). 23 Siti Aliza Binti Alias,Malaysia’s Country Report 1, CIL Research Project on International Maritime Crimes, Center for International law, Singapore National University, September 30, 2015, available at http://cil.nus.edu.sg/wp/ wp-content/uploads/2010/10/MalaysiasCountry-Report.pdf (Last visited on September 30, 2015).; Abdul Ghafur Hamid, et.al., Judicial Application of International Law in Malaysia: An Analysis 1, Malaysian Bar Council, March 1, 2006, available at http://www.malaysianbar.org.my/index2.php?option=com _content&do_pdf=1&id=2669 (Last visited on September 30, 2015). 24 Alias, Id., 1. 25 Id., 2. 26 Malaysia Const. art. 39, art. 80 (1), art. 74. (2000). 27 “The executive authority of the Federation shall be vested in the Yang di-Pertuan Agong” 28 Germany Const. art. 20 (1), art. 59 (1), (2) (1949). 29 Chatchay Chedsumon, Treaty and Entry into Force under German Law 45-46, Winyuchon (2012). 30 Germany Const. art. 32 (1) (1949). 31 Belgium Const. art. 37, art. 52 (1970). 32 Belgium Const. art. 167 (1.1), (2) (1970).
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ratification and certification of any diplomatic documents as prescribed by law.33 Under the Constitution of the Republic of Austria, meanwhile, the Regent has power to conclude treaties in the name of the Executive Branch. The Governor-General is empowered by the Queen to perform duties as the Queen’s representative. 34 The Federal Constitution of the Swiss Confederation35 provides that the President shall be the head of government (i.e., the Executive). In accordance with the constitution, the government itself is directly empowered to conclude, sign, and ratify treaties.36In Italy, the President is responsible for making and signing treaties.37 It is obvious that most of the countries governed by the parliamentary system give the power to make treaties to the Executive Branch. Second, there are several countries governed by the presidential system. For example, in the United States, the Constitution38 provides that the President shall have the power to initiate international relations as well as to make treaties and executive agreements.39 Brazil’s Constitution provides that the Head of the Executive, the President, shall have the power to uphold relations with foreign states and to accredit diplomatic representatives as well as to negotiate and enter into international agreements, treaties, and conventions.40Meanwhile, the Republic of Korea Constitution states that the treaty making power is lodged in the President. This power covers negotiation and signing treaties concerning diplomatic representative protocols and treaty making for peace and declaring war.41



33



Japan Const. art. 7 )1(, )8( (1947). Australia Const. § 61, § 2 (1901). 35 Parliamentarism (i.e. election of the president by the legislature) with no PM and no head of state or government accountability and no cabinet accountability such as Eritrea, Micronesia, Suriname, Switzerland, see also, Robert Elgie, List of Presidential, SemiPresidential, and Parliamentary Countries: Parliamentarism Regimes, paragraph1, Presidential Power, available athttp://www.semipresidentialism.com/?cat=56 (Last visited on September 30, 2015). 36 Swiss Const. art. 176, art. 184 (2) (2000). 37 Italy Const. art. 87 (8) (1947). 38 U.S. Const. art. III, § 2, cl. (1787). 39 International Legal Research Tutorial, U.S. Treaties & Agreements-The Process, paragraph 2, Duke University, School of Law, September 30, 2015, available at https://law.duke.edu/ilrt/treaties_3.htm (Last visited on September 30, 2015); Jane M. Smith, et.al., Why Certain Trade Agreements Are Approved as Congressional-Executive Agreements Rather Than Treaties 1, Report for Congress, The Congressional Research Service, (2013). 40 Brazil Const. art. 76, art. 84 (1988). 41 South Korea Const. art. 73 (1948). 34
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Third, the semi-presidential system of government lies midway between parliamentary system and the presidential system. For instance, the Constitution 42 of the French Republic states that the President of the Republic has the power to enter into treaties and international commitments with foreign States. 43 Likewise, Algeria—officially, the People's Democratic Republic of Algeria—is a semi-presidential country in which the Constitution provides that the President, as Head of State, has the authority to make decisions and set up policies with foreign states, especially to make and ratify international treaties with foreign countries.44 According to the provisions of its Constitution, The Czech Republic, like these two countries, is led by the President of the Republic as a formal State representative for the purposes of foreign affairs as well as negotiating and concluding treaties. In this respect, either the government overall or its individual members may be assigned power by the President to negotiate and enter into international agreements on the President’s behalf.45 Similarly, Mauritania, an Islamic, indivisible, democratic, and social Republic, is governed by a Constitution in which the President as head of state has powers and duties to set up and undertake foreign policies. Most importantly, the President is empowered to sign and ratify treaties made with foreign states.46 The provisions of the Constitution of Mongolia state that the Head of the State, the President, shall be the state representative with respect to the initiation of foreign relations on the condition that the Executive, led by the President and the National Parliament, co-advise the President in the conclusion or abrogation of international treaties, called “intergovernmental treaties,” and implement laws after ratifying the treaties.47 Comparatively, it is evident that the Constitution of Thailand determines the principles and directives of treaty making powers in a way similar to other countries. It could also be said that the constitution is the legal basis on which the Executive,48 the main body of sovereign power, is guaranteed the power to make treaties.49 However, with respect to Executive power, there 42



France Const. art. 52 (1), (2) (1958). Amos S. Hershey, Treaty-Making Power with Special Reference to the United States, 1 Indiana L. J. 261, 262 (1926).; Jantajira Aimayura, et.al., Check and Balance Mechanism to Executive Branch Power on Free Trade Negotiation 12-13, The Thailand Research Fund (2006). 44 Algeria Const. art. 70 (1), art. 77 (3), (9) (1996). 45 Czech Const. art. 54, art. 63 (1) a), b) (1992). 46 Mauritania Const. art. 23, art. 30, art. 36 (1991). 47 Mongolia Const. art. 30, art. 33 (1) 4), art. 38 (2) 9) (1992). 48 Thailand Const. § 190 (2007). 49 Vienna Convention on the Law of Treaties, May 23, 1969, art. 7, paragraph 2. 43



38



Vol.6 No.1 Jan 2017



ISSN (O): 2278-3156



Umpai/ Treaty Making Power Problems: A Comparative Study and Reforming Principles of the Constitution of Thailand



are different points and details based on the specific context and model of each country. For example, in Japan, not only must the execution of executive power be done upon the advice and approval of the Cabinet, but the Royal Institute, the President on behalf of head of executive branch, and the Prime Minister on behalf of the President shall only exercise their power upon the consent of the Cabinet. B. MINOR ORGAN AND POWER TO APPROVE MAKING IMPORTANT TREATIES In terms of the Legislature’s power in relation to treaty making, state practices and constitutions show that the directives of almost all countries, excluding the US, indicate that the Legislature shall have the power to approve specific categories of treaty that are exclusively considered crucial for the State. Unlike these, the US is the only one country that provides that all categories of treaties shall be submitted to the Senate for approval. This principle is exclusive to the US domestic legislation regime. However, the Legislature is still a minor organ that has a partial role in the Executive’s treaty making. Exercising legislative power is an exemption, while exercising executive power is a general concept. It could be said that the legislative power in relation to treaty making is restricted exclusively to those treaties that concern public interest or that may effect the people. General treaties—including economy, trade, investment, financial, and monetary system or even taxation treaties—shall be submitted to the Legislature for approval. Other categories of treaty are treated as relevant to the contexts and public interests of each State. In order to analyze and compare the data and complete this discussion, in relation to the categories of treaties, the reviewing found supporting evidence in terms of models, including a variety of constitutions, systems, and regimes introduced in several countries. Similarly, the provisions of the constitutions of each country require that the Legislature play a vital role in the approval of international agreements. Each country’s systems can be divided into the 3 following groups. The first group of countries uses a parliamentary system. For example, in the United Kingdom, the unwritten Constitution provides that treaties relating to public money, finances, and double taxation,50 or treaties that 50



House of Commons Information Office, supra note 20, 2.; Arnold McNair, When Do British Treaties Involve Legislation?, 9 British Yearbook of Int’l L., 59-68 (1928) cited in Prasit Pivawatanapanich, International Law Exercise under the Constitution of the Kingdom of Thailand: A Comparative Study 22, the 6th National Legal Science Conference of Thailand (2007), available at http://www.oja.go.th/service/Lists/service/DispForm.aspx?ID=42 (Last visited on September 30, 2015).
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shall be concluded and ratified upon the enforcement of domestic laws compatible with the “Ponsonby Rule”51, shall be submitted to Parliament for approval.52 However, neither State practice nor Malaysia’s Constitution has a formal requirement that the Parliament approve an international agreement concluded by the executive branch,53 even though questions of internal and international obligations have been debated in terms of legislation and enforcement of international agreements in domestic law in compliance with the Federal Constitution.54 The Constitution only stipulates that the process of implementation of an international agreement defers to the municipal law or the Malaysian law, with Parliament following the principles of the “Federal List”, including “External Affairs”55. These principles mean that all types of treaties must be presented to and approved by the legislative branch before ratification by the federal government as the executive branch. Meanwhile, the Federal Republic of Germany’s Constitution stipulates that in cases of treaties that determine political relations or those that are required to be issued upon the prior enforcement of internal laws, those that require further advisement, or that invoke Special Circumstances of the State [Land], 56 the conclusion of these treaties shall be submitted to the parliament for approval.57 In Japan, the Constitution stipulates that the Japanese Parliament shall approve a treaty before it is signed58 under the following conditions: First, the international agreement that shall be implemented to a new municipal law; second, the international agreement impacts to security and sovereignty 51



Constitutional Reform and Governance Act, 2010 § 20 )1(-)9( (U.K). The Parliament, What Are Early Day Motions? 1, The Parliament, United Kingdom, September 30, 2015, available at http://www.parliament.uk/about/how/business/edms/(Last visited on September 30, 2015).; Julian Hermida,Legal Basis for a National Space Legislation 123, Kluwer Academic Publishers (2004(.; UK Parliament, Laid Papers 1.,November 15, 2015, available at http://www.parliament.uk/site-information/glossary/laid-or-laying-beforeparliament/(Last visited on May 30, 2016). 53 Alias, supra note 23, 3-4. 54 Malaysia Const. art. 76 (2010). 55 Parliament privilege jurisdiction to enact any laws in compliance with the “Federal List” in the Ninth Schedule that includes the external affairs as, firstly, treaties, agreements and conventions with foreign states, which is bound the Federation into international relations with other states, secondly, the implementation of such international agreements with foreign states. 56 Germany Const. art. 59 (2), art. 32 (2) (1949). 57 Chedsumon, supra note 29, 45-46. 58 Japan Const. art. 61, art. 73 (1947); Carl F. Goodman, The Rule of Law in Japan: A Comparative Analysis 171, Kluwer Law International (2003). 52
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of state shall be considered; third, the international agreement related to international relations and policy with foreign country, fourth, the international agreement related to national finance. 59 Meanwhile, the Australian Constitution states that cases of Treaties of Investment Protection and Promotion, Mutual Assistance in Criminal Matters Treaties, and Extradition Agreements, as well as Treaties of Aviation60 shall be taken into consideration at the ministerial level. Likewise, international agreements shall be submitted to the Federal Executive Council for consideration and approval before the signing process.61 The Republic of Italy has a two-house parliament system: the Senate and the House of Representatives 62 . Generally, the parliament has privileged authority to enact treaty law63 by approving the ratification of international treaties negotiated by the executive branch that are of a political nature, that call for arbitration or judicial regulations, that entail modifications of national territory, that impose financial burdens, or that result in modifications to the country’s laws.64 Second, there are several countries governed by the Presidential system, including the Republic of Korea. According to the Constitutional provisions of the Republic of Korea, the National Assembly shall have the authority to approve to the conclusion of treaties concerning to mutual assistance; treaties related to essential international organizations; treaties of companionship; navigation and trade agreement; treaties on any limitation in state’s sovereignty; treaties of peace; treaties which has a binding effect to the budget obligation of State; or agreement require to enact domestic law for implementation of the treaties. In addition, the National Assembly shall have the authority to approve to the war declaration of the Republic of Korea. 65 Meanwhile, in conformity with the Constitution of the Federal Republic of Brazil, the Legislative Branch is the National Congress is composed of the House of Representatives and the Federal Senate. The National Congress has the exclusive power to decide definitely on international agreements, or treaties that may result in burden the national property.66 59



Yuji Iwaswa, International Law Human Rights and Japanese Law 21, Clarendon Press (1998), cited in Pivawatanapanich, supra note 50, 23. 60 Department of Foreign Affairs and Trade, Treaty Making Process: Treaties, the Constitution and the National Interest, 3, Australian Government, September 30, 2015, available at http://dfat.gov.au/international-relations/treaties/treaty-making-process/pages/treaty-makingprocess.aspx (Last visited on September 30, 2015). 61 Id, 1-3. 62 Italy Const. art. 55(1947). 63 Italy Const. art. 70 (1947). 64 Italy Const. art. 80 (1947). 65 South Korea Const. art. 60 (1), (2) (1948). 66 Brazil Const. art. 44, art. 49 I. (1988).
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Also under the Presidential system, the US Constitution67 stipulates that “the President shall have, by and with the Advice and Consent of the Senate”,68 the power to make all treaties.69 International agreements made in the US are divided into treaties and executive agreements,70 which are unique to the US legal regime. In cases of the conclusion of an executive agreement, the President shall not be required to propose it to the Senate for approval.71 Third, the Republic of France uses a semi-presidential system. The French Constitution 72 stipulates that treaties of peace, trade and commercial agreements, alliance treaties, international agreements concerning international organization or any organs in charge of the budgets of the Republic or modifying any provisions involving the preservation of legislation, the legal status of persons, and treaties, which provides for a change territory of the Republic, may be officially endorsed only by an Act.73 Moreover, under the semi-presidential system, the Constitution of the People’s Democratic Republic of Algeria provides that the President shall exercise power to ratify armistice agreements, peace agreements, alliance and union treaties, any treaties within the scope of the State borders, or any involving additional unplanned expenses from the State budget, but only following unequivocal approval by each Chamber of the Parliament.74 The Czech Republic’s Constitution also stipulates that both chambers of



67



U.S. Const. art. II, § 2 (1787). United States Senate, Treaties: Executive Agreement^1, September 30, 2015, available at http://www.senate.gov/artandhistory/history/common/briefing/Treaties.htm (Last visited on September 30, 2015); United States of Congress, Treaties and Other International Agreements: The Role of the United States Senate 6, U.S. Government Printing Office (2001); Law Commission of India, A Consultation Paper on Treaty-Making Power under Our Constitution 871, Ministry of Law and Justice, September 30, 2015,available at http://lawmin.nic.in/ncrwc/final report/v2b2-3.htm (Last visited on September 30, 2015). 69 International Legal Research Tutorial, supra note 39, 1-2. 70 United States of Congress, supra note 68, 2, 7-11. 71 Id., 22; United States Senate, supra note 68, 1. 72 France Const. art. 53, art. 53-1 (1958). 73 Francois Luchaire, The Participation of Parliament in the Elaboration and Application of Treaties-Europe, 67 Chicago-Kent L. Rev. 341, 341-342.(1991); Law Commission, The Treaty Making Process Reform and the Role of Parliament, Report 45: Appendix A: France, A43,New Zealand Legal Information Institute (1997)., September 30, 2015, available athttp://www.nzlii.org/nz/other/nzlc/report/R45/ (Last visited on September 30, 2015).; Francois Stewart Jones, Treaties and Treaty-Making, 12 Polit. Sci. Quart. 420, 434-435, (1897).; Gerald L. Neuman, The Brakes that Failed: Constitutional Restriction of International Agreements in France, 45 Cornell Int’ L. J. 257, 260 (2012), September 30, 2015, available at http://scholarship.law.cornell.edu/cilj/vol45/iss2/1 (Last visited on September 30, 2015).; Pierre Michel Eisemanm & Paphaële Rivier, France in Nation Treaty Law and Practice 253, 259, Martinus Nijhoff Publishers (Duncan B. Hollis et al. eds., 2005). 74 Algeria Const. art. 131 (1996). 68
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Parliament must acquiesce before the ratification of any treaties75 affecting or involving the rights, duties or liberty of persons; peace, or other treaties political nature; an international organization party of the Czech Republic; the national economy; any relevant additional matters reserved to law; and the human right. 76 Subsequently, the President of the Republic shall negotiate and ratify such international treaties. Similarly, in Mauritania, which is a democratic and social Islamic Republic, the Constitution provides that the ratification of treaties of peace, commercial agreements, treaties or conventions related to an international organization, treaties that involve the budgets of the State, international agreements involving the modification of provisions of a statute law, treaties related to the legal status of persons, and any treaties having scope of the territories of the State77 may only be approved or passed by Act. All of these types of treaties shall be voted on and approved by the Parliament. 78 However, Mongolia’s Constitution does not stipulate the exclusive categories of treaty that shall be approved by the Legislature. Considering the above mentioned, it can be said that the Legislature has a participatory role in the Executive’s conclusion of treaties. However, the Executive has the right to conclude international agreements without the consent of the Legislature. The role of the Legislature in some states is also limited. The Legislature has the exclusive power to approve and consent to the conclusion of treaties not under the control of the Executive. On the other hand, in the United States, it is provided that the scope of the Legislative’s power is so extensive that the Executive shall be able to accomplish a treaty only with difficulty. As a result, the Executive has to initiate an international agreement in conformity with internal laws or use the executive agreement to dismiss this obstruction. Similarly, in the United Kingdom, under the principle of the “Supremacy of Parliament” 79 , it is stipulated that the Legislature shall have the right to check the exercise of the Executive’s power by means of issuing enforceable internal legislation and the Ponsonby Rule, which has been developed in practice, whereas the Legislative has a lesser role in relation to the conclusion of treaties. 75



The Czech Republic’s Parliament is composed of two Chambers, the Chamber of Deputies and the Senate. See Czech Const. art. 15 )2(, art.49 a(-e( (1992). 76 Czech Const. art. 10 (1992). 77 International agreement related to the territory of the State may take effect only being ratified or approved. The cession, exchange, annexation of border or territory is invalid without the consent of the people that express and decide by referendum. See Mauritania Const. art. 78 (2) (1991). 78 Mauritania Const. art. 78 )1(, art. 56 (1991). 79 David Clark, The Many Meanings of Rule of Law in Capitalism and Power in Asia: The Rule of Law and Legal Institutions 28, 31, Roultedge (1999); Mitchell, supra note 21, 9.
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Although the US Senate used to take a partial role in determining the negotiation framework and the objectives of treaty making, sharing power with the Executive,80 this system nowadays leads to inconvenience making treaties. Thus, according to US directives, on the conclusion of treaties, any objection based on the Senate’s power can overcome when the Executive uses executive agreements to avoid this obstacle.81 Unlike those of the above countries, Thailand’s Constitution empowers the extensive scope of the Legislature, including a participatory role in the control of the Executive’s power exercise beginning from “the initial process”82. In relation to the conclusion of treaties, the Executive submits a proposal on a negotiated framework with the consent of the Legislature before treaty making. In the US, the manner of treaty making seems obtrusive when traditionally applied, which is why executive agreements are being concluded increasingly. However, it can be realized that there is no country in which the constitution stipulates the negotiated framework, public dissemination, and request for the Legislature’s approval for treaty negotiation. Because these processes in the Thai constitution seem to allow control over the exercise of the executive branch’s treaty making power by legislative branch, it can be said that these process do not comply with the “political power concept”83or the executive’s exercise of jurisdiction over internationals relation with foreign states. It also intervenes in the sovereignty of the sole executive power of the legislative branch. Nevertheless, forms of treaty are rather different in each state based on its distinct nature and geo-political necessity. Treaties of similar form—such as economic treaties, trade treaties, investment treaties, financial treaties, taxation agreement, internal legislation, treaties relating to the State’s territory, security, human rights, etc.—shall be approved by the Legislature, which is in accord with international standards. It is obvious that the means of concluding treaties have developed according to contexts and necessity of each State and need not specify strict or exclusive principles for all matters. C.THE ORGANIZATIONS HAVING A POWER TO ADJUDICATE THE TREATY MAKING POWER CONFLICT According to these findings, state practices concerning the power of those institutions that adjudicate on matters of disputes in treaty making are not 80



United States of Congress, supra note 68, 6. Id, 22. 82 Thailand Const. § 190, paragraph 3 (2007). 83 W. J. Stankiewicz, Aspects of Political Theory: Classical Concepts in an Age of Relativism 69-70, Cassell and Collier Macmillan (1976). 81
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conformable and it depends on each state’s internal law. Specifically, the constitutions of the majority of countries do not specify any organizations with powers in the matter of treaty conclusion. On the other hand, the constitutions of some countries stipulate principles disallowing the judicial institution to check the executive power of treaty making directly. For example, the Constitution of the Kingdom of the Netherlands prescribes that the Court shall not have the jurisdiction to review and adjudicate the constitutionality of any treaties. 84 In the United Kingdom, the Supreme Court agrees not to interfere in checking the executive power on the conclusion treaties. However, the constitutions and state practices of some countries specifically stipulate that a specific organization has the power to adjudicate on matters of treaty making power. These countries can be divided into 3 groups, as follows. First, “the High Courts” of some states are empowered to review the constitutionality of treaties. For example, the Constitution of the Federal Republic of Brazil prescribes that the High Court of Brazil has the power to protect the nation’s constitution and to review any disputes over the constitutionality of international agreements. The Constitution of the Federal Republic of Brazil also specifies the responsibility of the Federal Judges to adjudicate and rule on any disputes over the Republic’s treaties and contracts signed with foreign countries or international organizations.85 The Constitution of the United States of America, meanwhile, empowers the judicial body, wherein its Supreme Court privilege the jurisdiction to review disputes regarding the constitutionality of internal acts and international agreements signed or to be signed.86 Moreover, the Constitution of Malaysia stipulates that the High Court87 has jurisdiction to adjudicate any question of whether a law of the land enacted by Parliament is valid, on the grounds that the Legislature has no power to make laws.88 It can be said that the Supreme Court’s jurisdiction always privileges the question of treaty making power in favour of the Executive Branch89 and invalidates the approval process by the Legislative Branch.90 84



Netherlands Const. art. 120 (1983). Brazil Const. art. 102 III. b(, art. 109 III. (1988). 86 U.S. Const. art. III, § 2, art. VI (1787). 87 High Courts of Federation shall be vested into High Courts of co-ordinate jurisdiction and status of the High Court in Malaya as one of the States of Malaya and the High Court in Borneo as one in the States of Sabah and Sarawak on behalf of the Yang di-Pertaun Agong. 88 Malaysia Const. art. 128 (1) (a) (2010). 89 The Government of the State of Kelantan v the Government of the Federation of Malaya and Tunku Abdul Rahman Putra Al-Haj, [1963] MLJ 355 (Federation of Malaya High Court), cited in Alias, supra note 23, 4. 90 Mohd Ezam v Inspector General of Police [2002] 4 CLJ 309, Merdeka University Berhad v Government of Malaysia [1982] 2 MLJ 243 and PP v Narogne Sookpavit [1987] 2 MLJ 100 (High Court, Johore Bahru), cited in Alias, Id, 5-6. 85
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Second, some countries have established a “Constitutional Court” for this matter. For instance, the Constitutional Court of the Czech Republic, in accordance with its constitution, has the power to rule on a treaty’s conformity with the constitutional order. The President is not allowed to ratify a treaty before the ruling of the Constitutional Court on its conformity. After the ruling on its conformity, the President shall not ratify the treaty unless it is modified to conform to the constitutional order.91 Furthermore, the Constitution of Mongolia stipulates that the Constitutional Court shall have the power to examine and rule on constitutional disputes lodged by Parliament, the Attorney General, or individual complaints concerning the constitutionality of international agreements signed by the state.92 In case of the Constitutional Court has judged that a treaty is unconstitutional, the instrument of ratification is immediately invalid.93 Third, some countries have specified that the authority to review treaties falls to a “Constitutional Council”. 94 For example, France stipulates the power and duty to review the constitutionality of international agreements and commitments with other countries in its constitution.95 It can be said that the forms of the institutions or organization with the power to review matters of a treaty’s conformity with internal law are dependent upon the constitutional principles of each state where a balance of power and checking system between both the executive and legislative branches are required. Each nation considers itself to exploit its forms of examination, organization, and procedure, resulting in the differences between the specific patterns in different countries. Like those of other states in the second group, Thailand’s Constitution96 specifies that the Constitutional Court shall have the power to review constitutional complaints about treaties. Nonetheless, the fact finding reveals that the Administrative Court infringes on the Constitutional Court’s jurisdiction in adjudicating over such disputes pertaining to the power of the executive branch. The validity of the Administrative Court’s judicial power in this respect has been legally criticized, as will be discussed further. 91



Czech Const. art. 89 (2), (3) (1992). Mongolia Const. art. 66 (1) (2) 1) (1992). 93 Mongolia Const. art. 66 (4) (1992). 94 France Const. art. 54 (1958). 95 E. Lauterpacht, et.al., 98 International Law Reports 180, Research Center for International Law, University of Cambridge (1994).; Noelle Lenoir, The Constitutional Council and the European Convention of Human Right: The French Paradox in Judicial Review in International Perspective 145, 162, Kluwer Law International (2000). 96 Thailand Const. § 190, paragraph 6 (2007); § 23, paragraph 4 (2014). 92
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This study found that the French practice of deferring to the “Constitutional Council’s” authority advantageously conforms to the principle and essences of treaty making power of the Executive branch. More importantly, this power should be exercised under a context in which the treaty is still invalid to the state.97 In the meanwhile, reviewing the legal enforcement of treaties should be under the jurisdiction of the Administrative Court, not under the power of Constitutional Court justices.98 Unlike the French constitution and practice, the US constitution does not substantively divide the court’s jurisdiction of this power into political or legal matters. 99 This is because the US constitutes a single court system (whereas France has a dual court system100). The US Supreme Court has both the power to adjudicate on treaty making power and on legal enforcement of the treaty. Lastly, while it can be summarized which organ—the Supreme Court, Constitutional Court or Constitutional Council—exercises jurisdiction over treaty making power conflicts, it cannot be described as general principle and it also depends on the constitution of each state. However, for Thailand, the constitution concerning the specific organ and jurisdiction will be discussed next.



IV. FACTORS AFFECTING TREATY MAKING POWER CRISIS IN THAILAND The study reveals that there are two main factors affecting the exercise of treaty making power: one is in conformity with the constitution on the use of the Legislative’s power over the Executive; the other involves the organization of different powers and the exercise of each power to adjudicate over conflicts of jurisdiction between the Executive and the Legislative branch over treaty making power. First, the question of the specifications of the provisions of the Thai Constitution concerning the legislative branch’s power intervene in 97



Lenoir, supra note 95, 162. René Chapus, Droit administratif general Tome I 137, 14th edtion, Montchrestien (2000), cited in Banjerd Singkanati, et.al., Constitutionality Review of the Provisions that Impact to Human Rights 185, Constitutional Study Institute of the Constitution Court of Thailand (2010). 99 U.S. Const. art. III, § 2 (1787). 100 French Ministry of Foreign Affairs, The French Justice System 2, Embassy of France in Washington, D.C., June, 2007, available at http://ambafrance-us.org/IMG/pdf/Justice_ag.pdf (Last visited on September 30, 2015). 98
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negotiation processes that do not comply with the treaty making power concept belonging to executive branch. It is apparent that the provisions of the B.E.2550 Constitution were prescribed on the grounds of the previous government’s non-reliance on its exercise of power.101At that time, the legislator laid out the principle that the Legislature shall have the right to take part in the determination of any negotiation framework undertaken by the government. The development of such legislative power seems to infringe on or intervene with the Executive’s power on foreign relations, however. This concept is irrelevant to the principle of the “separation of powers and checks and balances”.102 However, the parliamentary participation principle of Thailand’s Constitution does not comply with the state practices of foreign countries. This organization of powers has been opposed on the grounds that it is irrelevant to sovereignty and subject to internal laws and regulations. Fact finding for more than 10 years suggests that the powers delegated to the Legislature to take on an expanding role in the Executive’s treaty making decisions is both a wrong-doing both in principle and in practice that is followed by other foreign states. Thus, there the following question emerges: Is it time to reform the exercise of the legislative power so that it does not infringe the scope of the Executive power in conformity with the international practices? Doing so may lead to the relief of obstacles and difficulties at the national level as well as conflicts and domestic problems and would be more favourable to making treaties with foreign states. At the same time, the fact that outside organizations and adjudicating powers exercise their jurisdiction over the Legislature and the Executive in relation to the conclusion of treaties seems confusing. The Administrative Court and the Constitutional Court have jurisdiction to try and adjudicate in case of disputes over treaties between the Legislature and the Executive. Substantially, the Administrative Court’s adjudicating power and decisions in the matter of the Executive’s power in international relations are not based on a similar principle. For example, in a dispute involving JapanThailand Economic Partnership Agreement [JTEPA] 103 and the Joint Communiqué between Thailand and Cambodia in case of Cambodia’s 101



Office of the Basic Education Commission, Political Rebels and Revolutionary in Thailand 6, Ministry of Education of Thailand, September 30, 2015, available athttp://social.obec.go.th/library/document/curriculum/2/3/3.3.pdf (Last visited on September 30, 2015). 102 Vile's, supra note 15, 11; Georgopoulos , supra note 15, 3. 103 The Supreme Administrative Court, Order No. 178/2550, The Administrative Court of Thailand, September 30, 2015, available atwww.admincourt.go.th/admincourt/site/08 news_detail.php?ids=13630 (Last visited on September 30, 2015).
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decision to register as a world heritage site of Preah Vihear Temple, 104 criticism of the Thai Administrative Court’s rulings broadened. The Administrative Court’s interpretation in this matter is considered an infringement of the Executive’s power, or what is normally called an act of government. Such an exercise of power in legal interpretation is also “imprecise” 105 .Therefore, this incident raised the question of whether the judicial organization or the Administrative Court should have sovereignty that is superior to the Executive’s or the government’s or whether the Administrative Court is empowered to “control the government’s power”106 subject to the principles of International Law. Furthermore, the Constitutional Court ruled on the matter pertaining to Joint Communiqué on this Thai-Cambodian border dispute by using extensive interpretation and supplementary terms that are not provided in the Constitution. In particular, the word “may” 107 is used in the treaty concerning the change of territory of the Kingdom of Thailand, but the word “may” is not stipulated in the provisions of the Constitution. This has caused intense criticism on the Constitutional Court’s infringement of the Legislature’s jurisdiction, which is generally criticized as “the Judge’s Legislation”108. This widened criticism has brought about uncertainty over whether the exercise of power in principle in the Executive as provided by legal interpretation conforms to the provisions of domestic and international laws. Affected by the Constitutional Court’s decision, the Executive is also reluctant to make a decision on the conclusion of treaties without prior approval of the Legislature under fear that such treaty making might lead to political and legal responsibility.



104



The Supreme Administrative Court, Order No. 547/2551, The Administrative Court of Thailand, September 30, 2015, available at http://www.admincourt.go.th/admincourt/upload /admCase/Document/ judgement/ PDF/ 2551 /01013-510530-2F-510908-0000055648.pdf (Last visited on September 30, 2015). 105 Pakeerath, supra note 5, 3. 106 Borvornsak Uvanno, Legal Science Analyzing on the Central Administrative Court Order Related to Protection Measures for Temporary Relief in Joint Communiqué between the Thailand and Cambodia 5, King Prajadhipok's Institute, September 30, 2015, available athttp://kpi.ac.th/media/pdf/M10_71.pdf(Last visited on September 30, 2015). 107 The Constitution Court, Decision No. 6-7/2551, The Constitution Court of Thailand 23, 125 The Royal Gazette of Thailand (2008), September 30, 2015, available athttp://www.constitutionalcourt.or.th/index.php?option=com_docman&task=doc_download &gid=165&Itemid=94⟨=th (Last visited on September 30, 2015). 108 Prasit Pivawatanapanich, Treaty Making Problems of the Constitution of Thailand B.E. 2550 18, Faculty of Law, Thammasart University, September 30, 2015, available athttp://law.tu.ac.th/files/news/2555/August/322_prasit.pdf(Last visited on September 30, 2015).; Vorajet Pakeerath, Court Stipulates a New Thai’s Constitution 22, Prachatai, September 30, 2015, available at http://prachatai.com/journal/2008/07/17353 (Last visited on September 30, 2015).
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V. TREATY MAKING POWER PROBLEMS: ANALYSIS TO REFORM THE TREATY MAKING POWER PRINCIPLES OF THE DRAFT CONSTITUTION OF THAILAND Thailand has attempted to reform the treaty making principle as provided in Section 178 of the 2016 (B.E. 2559) Draft Constitution by removing all principles relating to the proposal on the negotiation framework as these are not in conformity with the principles or conduct followed by foreign states and because such proposals submitted to the Legislature resulted in the frustration of the Executive in the conclusion of treaties with other countries. The principle of people’s participation in the pre and post treaty-making process is not specifically provided for in the provisions of the draft constitution. Nevertheless, Section 178, paragraph 3 provides that the conditions and clauses of any treaty, including legislation in relation to necessary remedies for any interested parties or individuals who are affected by the Executive’s treaty making, shall be issued by an act. Unlike the provisions of the previous constitution, this remedy is not provided for small and medium entrepreneurs, but this reform appears to be beneficial and is considered a remedy method for all interested parties. Unfortunately, there is no principle available to be implemented in a practical manner. Further, the treaty categories provided by the draft Constitution are similar to those provided in Section 190, paragraph 2 of the 2007 (B.E. 2550) Constitution, whereas the provisions regarding treaties resulting in blinding the national budget have been addressed and the supplementary word “significantly”, which come at the end of the section on treaties about trade and investment, has been removed. Most importantly, a new concept and principle applied in the draft constitution is absolute assumption, which relates to the approval of the Legislature. This constitution stipulates that the Parliament shall complete its discussion of a treaty not more than 60 days from the date of its submission.109 It assumes that such a commitment is provided due to the fact that, previously, there have been delays and difficulties in the matter of the conclusion of international agreement caused by uses of legal gaps to take political advantage. This issue raises the question of why the Constitution does not stipulate that “in case that National Assembly cannot complete its consideration, it means that such proposal submitted are not approved”. According to opinion, this principle shall be followed to dispose of any previously caused difficulties with treaty making. The Legislature 109



The 2nd Draft Thailand Const. § 178, paragraph 3 (2016).
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thus decided to provide an assumption favourable to the Executive to solve this kind of problem. The new Constitution also provides supplementary phrases in paragraph 3, Section 178 of the 2016 Draft Constitution stating that “Treaties may affect to economic and social security of the state or resulting in the blinding trade or investment as provided in paragraph 2, are those concerning free-trade and co-custom zone, utilization of natural resources, or those resulting in loss of total or partial rights of natural resources or other rights as provided by law”. In this connection, it is unnecessary to indicate supplements because there may be excessive phrases. The reason that the last phrases in paragraph 3 provide for “other treaties provided by law” is that, by virtue of the Constitution, the categories of the treaty shall be provided by an Act. It is not necessary to specify different categories of treaty by using the word “are”, as this implies that there are examples of treaties given in the constitution. Finally, the new principle of the Constitution empowers the Cabinet to submit a matter to the Constitutional Court by stipulating the word “may”. Subject to this provision, the Cabinet is not rendered the absolute power to do this. There is also a question of what organizations are empowered to submit a matter to the Constitutional Court and Cabinet. Contrary to the provisions of the 2007 (B.E. 2550) Constitution, paragraph 4, Section 173 of the 2016 Draft Constitution specifies that neither the empowered organizations nor the Parliament shall have the power to submit a matter to the Constitutional Court. Moreover, the draft Constitution stipulates that the Constitutional Court shall try to adjudicate within 30 days from the date of gain of such a matter to eliminate difficulty or delay of the court’s adjudication.



VI. CONCLUSION The reform of the 2016 Draft Constitution of the Kingdom of Thailand, which includes implementing new principles, was initiated by the Executive governing the country under actual constraint situations110 in which it was determined that various legal fields of the country, including the conclusion 110



National Council for Peace and Order (NCPO) took over Thailand’s executive power in a coup on May 21-22 2014, led by Army Chief Gen Prayuth Chan-Ocha, who was endorsed to run the country as the head of the NCPO. In 2015 the National Reform Council of Thailand (NRC) had voted to first draft a Constitution of Thailand on September 6, 2015, which the results was that people were in favor of 105, were not in favor of 135 and 7abstentions. Finally, the draft Constitution was rejected. At the present time on the writing this paper, the second version of draft Constitution is finished and it has already been approved by Thai people’s referendum on August 7, 2016.
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of international agreements, must be reformed. This principle was applied to solve not only practical problems consisting of submission of negotiation frameworks and public hearings prior to the accomplishment of treaty making, but also to theoretical problems about treaties. There are still problems regarding the new principles of treaties that have not been addressed. This requires interpreting what kind of treaty is based on enforcing an act in which the specific content shall be implemented. Further, it seems unlikely that the issuance of a legal reform can be implemented to solve all problems that arise. Still, what is of most concern is that such legal enactments have not been accomplished by governments for decades. To the present, proposed directives have not been enforced at the conclusion of international agreements. In addition to the solutions for Thailand’s treaty making problems provided for in this new constitution, in accordance with the principle of the separation of powers and check and balances, there should be much comprehension of the scope of power and duties provided by legal organs under Constitution that are involved in the conclusion of international agreements. Thailand Constitution should specify an ad hoc international affairs committee concerning the content and character of international agreements to make a final decision on the question of whether a treaty must be approved by the Legislative branch. Moreover, Thailand should enact a practical law on the treaty making process, characterize a treaty, and constitute criteria for consideration of the character of a treaty that needs to be approved by the Legislative branch. Most importantly, the judicial organs with the power and duty to try and adjudicate cases relating to treaty making and the exercise of power between treaty making organs should place emphasis on the principle on their jurisdiction and specific case procedures. The Judiciary should focus on these two main principles as they are empowered to establish these principles and eliminate problems regarding the conclusion of treaties as well as conflict over the exercise jurisdiction between the Legislature and the Executive in conformity with the doctrine of checks and balances, the separation of powers as well as treaty making power concept.
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