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Cause Number 233-525285-12 IN THE INTEREST OF NICHOLAS TREY ELLIOTT AND KEARNEY MACHAELLE ELLIOTT, CHILDREN



* * * * * * *



IN THE DISTRICT COURT



TARRANTCOUNTY,TEXAS



233RD JUDICIAL DISTRICT



OPINION AND RENDITION OF THE COURT Brandy Radacy (Brandy) and Billy Elliott (Billy) request the court disregard the jury verdict of May 1, 2014 and render judgment as a matter of law that denies the relief requested by the Texas Department of Family and Protective Services (TDFPS) in the pending proceeding for termination of their parental rights. In support of this request, Brandy and Billy assert that the evidence is not legally sufficient to support the jury verdict and the evidence that was offered was obtained by primary illegalities committed by the Department.



I.



Violation of Right to Counsel



It is uncontroverted that on February 19, 2013, Brandy and Billy requested the appointment of court appointed counsel. For reasons that are unclear on the face of the record, that request was denied. The court must acknowledge that requests for court appointed counsel are sometimes abated based on TDFPS representations that termination is not the remedy sought, despite the objective evidence represented by the live pleadings on file. Whatever the reason for the denial of Brandy and Billy's request for counsel, the court's denial of the request was error. It is well accepted that the natural right that exists between parents and their children is one of constitutional dimensions, 1 more precious than any property right. 2 As such, in a case for termination of parental rights, the court must strictly scrutinize the proceedings and strictly construe the law in favor of the parents. 3 The statutory requirement of the appointment of counsel to represent an indigent parent in a suit for termination of the parent-child relationship4 necessarily embodies the right to effective counsel. 5 The denial of the assistance of counsel altogether is legally presumed to result in prejudice. 6 Evidence at trial established that the TDFPS repeatedly represented to the respondent parents that the goal was reunification and not termination. These representations were made by representatives of the TDFPS verbally and in writing to Brandy, to Billy and to the court.



1



Colbert v. Department of Family and Protective Services, 227 S.W.3d 799 (Tex. App.- Houston [14th] 2007); In reJ.W.T., 872 S.W.2d 189, 194-95 (Tex. 1994); Wileyv. Sprat/an, 543 S.W.2d 349,352 (Tex. 1976) 2 Santoskyv. Kramer, 455 U.S. 745, 102 S.Ct. 1388,71 L.Ed.2d 599 (1982) 3 Holick v. Smith, 685 S. W.2d 18, 20 (Tex. 1985) 4 Tex. Fam. C. §107.013(a)(l) 5 In re MS., 115 S.W.3d 534 (Tex. 2003) 6 Stricklandv. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039,80 L.Ed.2d 657 (1984)
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II.



Illegally Obtained Evidence



Much, if not all, ofthe evidence offered by TDFPS at trial consisted of admissions against interest obtained from Brandy and Billy at times when their request for counsel had been erroneously denied by the court. Further, these admissions were obtained by TDFPS representatives at times when Brandy and Billy were being consciously misled, by ignorance or by actual malice on the part of those TDFPS representatives, as to the relief being sought in the pending lawsuit. The TDFPS argues that Brandy and Billy both offered testimonial evidence at trial that supports the grounds for termination of their parental rights 7 and that their testimony is legally sufficient to support the jury verdict as to those grounds. The court is not persuaded by this argument. First, such argument would require the court to engage in a harm analysis as to the denial of Brandy and Billy's right to counsel. Second, such an analysis would figuratively place Brandy and Billy "between the devil and the deep blue sea" in the presentation of their defense. The TDFPS obtained the admissions that formed the basis of the testimony in question by misleading Brandy and Billy as to the intent of the Department at a time when they had been denied their right to counsel and, based on the court's denial of Brandy's Motion to Exclude Evidence, they were severely compromised as to their ability to testify without impeachment by those admissions. Finally, the court need not consider the analysis argued by the TDFPS for the reasons set out below. The TDFPS argument that the statutory requirement for appointment of counsel for indigent parents in termination cases does not specify a deadline is not persuasive. Taken to a logical conclusion, such an argument would allow the State to obtain termination evidence from an indigent and unsophisticated parent denied the assistance of counsel until the eve of trial, thereby eviscerating the right to effective assistance of counsel. Ironically, that is the very tactic employed by the TDFPS in the present case. In this case, the denial of counsel is presumed to have harmed Brandy and Billy. 8 The TDFPS systematically misled them as to their intent to terminate their parental rights and obtained evidence in support of this goal that was offered at trial. As such, it is unnecessary for the court to hypothecate as to whether representation by court appointed counsel would have had any impact on the evidence obtained by the TDFPS. Based on this presumed harm analysis, the court erred in the failure to exclude the evidence as requested in Brandy's Motion to Exclude Evidence filed and heard prior to trial.



III.



Violations of Statutory Mandates and Procedural Due Process



The temporary order appointing the TDFPS temporary managing conservator of the children, signed on February 26, 2013, required TDFPS to file a service plan with the court on or before April 12, 2013. 9 A service plan was never filed in this case. 7



Tex. Fam. C. §61.00 I (D)&(E) Stricklandv. Washington, 466 U.S. 668, 104 S.Ct. 2052,80 L.Ed.2d 674 (1984); In the Interest ofC.D.S., 172 S.W. 3d 179 (Tex. App.-Fort Worth 2005, no pet.) 9 Tex. Fam. C. §263.101
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The TDFPS was required to file a permanency progress review report at least ten days prior to the permanency hearings held on August 12,2013 and December 9, 2013. 10 The TDFPS filed neither of the permanency reports required by statute. The court is required to dismiss a proceeding for termination of parental rights unless the court has commenced a final trial on the merits after one year 11 unless the court has granted an extension of the dismissal date. 12 The extension of the dismissal date requires the court find that extraordinary circumstances necessitate the child remaining in the temporary managing conservatorship of the TDFPS. 13 In the present case, the TDFPS never filed pleadings alleging extraordinary circumstances nor did the court ever make such a finding. Texas law mandates specific statutory compliance in proceedings brought by the State to terminate parental rights. The TDFPS ignored each and every statutory requirement relating to service plans, permanency plans and the other procedural mandates set out in the applicable statutes. 14 Brandy and Billy were never given statutory notice of the intent of the TDFPS. They were never given statutory notice of requirements the TDFPS had determined to be necessary to prevent the termination of their parental rights. The only permanency goal ever articulated by the TDFPS to Brandy and Billy was that of family reunification. In testimony that was utterly astounding, the TDFPS caseworker, Katherine Pitts, acknowledged that she did not understand the legal or factual ramifications of the termination of parental rights, nor did she ever articulate to Brandy or Billy the fact that TDFPS intended to pursue termination of their parental rights. The court found Ms. Pitts to be a well-meaning professional, albeit woefully untrained by her employer for the task she was assigned, but unquestionably honest and singularly acting without malice in any of her actions.



IV.



Sufficiency of the Evidence



A judgment notwithstanding the verdict is proper if the evidence is legally insufficient to 15 support one or more of the jury findings on issues necessary to establish the verdict. Evidence is legally insufficient where the court is barred by rules of law or of evidence from giving weight to the only evidence offered to Rrove a vital fact or where the evidence offered to prove a vital 17 fact is no more than a scintilla. 6 Where evidence is no more than a scintilla, it is no evidence. Jurors cannot simply ignore undisputed testimony that is clear, positive, direct, otherwise credible, free from contradictions and inconsistencies, and could have been readily



10



Tex. Fam. C. §263.3025, §263.303 Tex. Fam. C. §263.401(a) 12 Tex. Fam. C. §263.401(b) 13 /d. 14 Tex. Fam. C. Chapter 263, generally 15 Wa/-Mart Stores, Inc. v. Miller, 102 S.W.3d 706,709 (Tex. 2003) (per curiam); Mancorp, Inc. v. Culpepper, 802 S.W.2d 226,227 (Tex.1990) 16 Lochinvar Corp. v. Meyers, 930 S.W.2d 182, 188 (Tex. App.- Dallas 1996, no writ); Calvert, "No Evidence" and "Insufficient Evidence" Points of Error, 38 TEX. L. REV. 361,362-363 (1960) 17 Tabrizi v. Daz-Rez Corp. 153 S. W .3d 63 (Tex. App. - San Antonio 2004, no pet.) 11
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controverted. All of the testimony established that Brandy, Billy and the children are bonded and love one another. The existence of that close relationship was not controverted by any offered testimony of an expert or any other fact witness. The TDFPS offered no competent evidence or expert testimony as to the emotional or physical needs of the children now or in the future, the parenting ability of either Brandy or Billy, or any other evidence to support the proposition that termination of the parent-child relationship would be in the best interest of the children. Indeed, Ms. Pitts testified that the children were bonded with Brandy, Billy and their half-siblings. Testimony established that Brandy and Billy maintained a regular visitation schedule with the children as allowed by the TDFPS. When directly asked if she thought it would be good for the parents to have no f·urther contact with their children, Ms. Pitts testified that she did not think it would be good for the children. Having determined that the great weight of the evidence presented to the jury should have been excluded, the court determines as a matter of law that the jury verdict as to the statutory 19 grounds contained in the court's charge was necessarily based on nothing more than a scintilla, legally insufficient to satisfy the clear and convincing standard required by law and must be disregarded. Further, the jury verdict as to the best interest of the children is not supported by legally sufficient evidence and is, in fact, contrary to the uncontroverted evidence presented at trial. Since the jury verdict relating to the best interest of the children has no legally sufficient supp011 in the evidence, it is likewi se disregarded.



V.



Rendition



In this case, the actions of the TDFPS, the Constitutional and statutory errors committed by the court, the harm that those errors inflicted on Brandy and Billy, the lack of legally sufficient evidence, and the totality of the circumstances involved in the prosecution of this case require the com1 to grant the relief requested by Brandy and Billy.



It is, therefore, the rendition of the court that the verdict returned by the jury on May 1, 2014 is set aside, the relief requested in the motions for judgment notwithstanding the verdict filed by Brandy and Billy be, and is hereby granted, and the relief requested by the State of Texas is in all things denied. Signed on May 30, 2014.
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City of Keller v. John W. Wilson, 168 S. W .3d 802, 810 (Tex. 2005 ) Tex. Fam. C. § 161 .00 I (D)&( E)
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