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Meyer Glitzenstein & Eubanks LLP 4115 Wisconsin Avenue, N.W., Suite 210 Washington, D.C. 20016 Telephone (202) 588-5206 Fax (202) 588-5049 [email protected]



245 Cajetan Street Fort Collins, CO 80524 Telephone (970) 703-6060 Fax (202) 588-5049 [email protected]



September 9, 2016 Wild Horse and Burro Specialist BLM Rock Springs Field Office Office 280 Highway 191 North Rock Springs, Wyoming 82901 Sent via email at: blm _wy_checkerboard_ [email protected] Re:



Comments In Response To BLM’s Draft Environmental Assessment In Connection With The Agency’s Proposed Wild Horse Roundup In The Wyoming Checkerboard’s Great Divide Basin, Adobe Town, And Salt Wells Herd Management Areas (DOI-BLM-WY-D040-2016-0135-EA)



Dear Wild Horse and Burro Specialist: We submit these public comments on behalf of the American Wild Horse Preservation Campaign (“AWHPC”), its members, and its supporters in response to the Bureau of Land Management (“BLM”) Draft Environmental Assessment (“Draft EA”) for the proposed 2016 Checkerboard Wild Horse Removal (DOI-BLM-WY-D040-2016-0135-EA). AWHPC is dedicated to preserving the American wild horse in viable free-roaming herds for generations to come, as part of our national heritage. Our grassroots efforts are supported by a coalition of over 60 historic preservation, conservation, horse advocacy and animal welfare organizations. These comments are submitted pursuant to the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 4321-4370h, and the Council on Environmental Quality’s regulations that implement NEPA, 40 C.F.R. §§ 1500.1-1508.28. On April 22, 2016, AWHPC submitted extensive public comments in response to BLM’s March 22, 2016 scoping notice. See Attachment A. AWHPC expressly incorporates by reference its earlier comments and requests that BLM respond to each of AWHPC’s comments raised herein and/or in AWHPC’s April 22, 2016 comments, as required by NEPA and its implementing regulations. We would also like to stress that more than 6,300 public citizens have submitted comments to BLM in opposition to the BLM’s Proposed Action and in support of the issues raised in these comments and AWHPC’s scoping comments. In AWHPC’s earlier scoping comments, AWHPC raised several important issues including: (1) BLM may not rely on Section 4 of the Wild Free-Roaming Horses and Burros Act (“Wild Horse Act”), 16 U.S.C. § 1334, to remove wild horses from public lands that are currently allocated by the governing resource management plans (“RMP”) to wild horse use and management; (2) BLM must prepare an Environmental Impact Statement (“EIS”) for this major
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Federal action because several NEPA “significance” factors are triggered under the circumstances; (3) BLM must analyze all reasonable alternatives, especially the obvious alternative of removing all federally protected wild horses from the Wyoming Checkerboard and returning to the non-Checkerboard public lands of these HMAs the minimum number of horses necessary to achieve the appropriate management levels (“AML”) required by the governing RMPs; and (4) BLM must adequately analyze the environmental impacts of this action. Because BLM has failed in its Draft EA to meaningfully respond to many of AWHPC’s primary concerns raised in its April 22, 2016 comments, AWHPC hereby provides a summary of the most important issues still requiring a response under NEPA and its regulations. With respect to AWHPC’s detailed comments explaining that BLM may not lawfully remove wild horses from public lands using its Section 4 authority under the Wild Horse Act, see Attachment A at 15-16, rather than respond to our comments, BLM has instead magnified the problem by asserting that the roundup will take place on private lands even though at least half of these lands are undoubtedly public lands administered by BLM specifically for wild horse use and management according to the governing RMPs. See Draft EA at 8 (“The purpose of the proposed action is to remove wild horses from private lands (Checkerboard) in accordance with Section 4 of the” Wild Horse Act.) (emphasis added). Indeed, as recently explained in connection with the Draft EA by Kimberlee Foster, BLM’s Rock Springs Field Manager, “[f]or all intents and purposes, we consider all of the checkerboard private.” Wyoming Business Report, Comment Period Open for Wild Horse Removal in Checkerboard Lands (Aug. 15, 2016), available at http://wyomingbusinessreport.com/comment-period-open-for-wild-horseremoval-in-checkerboard-lands/ (emphasis added). BLM’s erroneous representations about the ownership nature of the Checkerboard—and particularly the public lands that BLM is treating as private—are not only factually inaccurate, but undermine the entire analysis in the Draft EA because it is upon this basis that BLM is inexplicably invoking Section 4 of the Wild Horse Act (which pertains only to private lands) to permanently remove federally protected wild horses from public lands. Moreover, this error is compounded by the fact that BLM’s actions—which are predicated on this fundamental inaccuracy—will result in these public HMAs being far below the AMLs required by the binding RMPs that govern these public lands. Should BLM wish to transfer these public lands in the Checkerboard to private landowners or should BLM desire to no longer authorize use of these public Checkerboard lands by wild horses, BLM may only achieve those goals (assuming they are even lawful) by first formally revising the RMPs and preparing an EIS for that drastic change in management. Because BLM has not formally revised these RMPs, nor prepared an EIS analyzing the effects of any major changes in how the public Checkerboard lands are managed, BLM is violating NEPA, FLPMA, and the Wild Horse Act by treating indisputably public lands allocated to wild horse use and management as if they are, instead, private lands owned by ranchers. For these reasons, BLM must reverse course in its Final EA by formally recognizing that these public lands—as prescribed by the governing RMPs—are currently allocated to wild horse management, and therefore no wild horses may be removed from the public lands unless BLM first satisfies the legal prerequisites mandated by Congress in Section 3 of the Wild Horse Act that apply to all wild horse removals from public lands whether in HMAs falling in Checkerboards patterns or not.
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With respect to AWHPC’s extensive comments explaining in detail the many reasons that BLM must prepare an EIS under the circumstances—rather than an EA—BLM has completely ignored that argument. However, because this action will trigger many of the NEPA “significance” factors, BLM must prepare an EIS for this action. See Attachment A at 16-19. With respect to AWHPC’s contention that BLM must analyze all reasonable alternatives—and especially the obvious alternative of removing all horses from the Checkerboard under both Sections 3 and 4 of the Wild Horse Act and returning to the solid block public lands outside the Checkerboard those horses necessary to achieve the binding AMLs (thereby satisfying RSGA’s Section 4 request as to its private lands and complying with BLM’s Section 3 obligations with respect to the public lands of these HMAs)—BLM has also failed to seriously grapple with that issue and to take the “hard look” required by Congress and relevant judicial precedents. See Attachment A at 19-21. Anomalously, in analyzing two action alternatives in addition to the no-action alternative, BLM considered (and rejected) an alternative that would remove all wild horses from the Checkerboard and then return all of them to the “solid block public lands within each of the HMAs.” Draft EA at 11, 13. But, as we previously explained in our scoping comments, that is certainly not the alternative urged by AWHPC and its members and supporters, especially because that approach makes little sense under the Wild Horse Act due to the fact that it would leave many “excess” horses on the public lands of these HMAs. See Attachment A at 19-21. The much more reasonable alternative—indeed, the obvious alternative that AWHPC and others have been urging for several years—is, as stated above, one that would achieve BLM’s own purpose and need both by removing all wild horses from RSGA’s private Checkerboard lands (indeed, all Checkerboard lands) while also ensuring that these HMAs are in compliance with the binding RMPs and the AMLs contained therein, pursuant to FLPMA. The only way to accomplish both of these objectives—while also ensuring compliance with the Wild Horse Act, NEPA, and FLPMA—is to consider (and implement) the plainly reasonable alternative whereby BLM would, pursuant to Sections 3 and 4 of the Wild Horse Act, remove all wild horses from the combined public and private lands of the Checkerboard, move all “excess” horses rounded up as part of that gather off the range, and return to the solid public lands blocks of these HMAs (i.e., not the Checkerboard) only those horses necessary to achieve the binding AMLs. Any other result cannot be squared with federal law.1 For many of the same reasons, BLM’s alternative that it briefly considered before ultimately dismissing it from further review—i.e., its “Removal of Wild Horses to Low AML in Each HMA”—does not satisfy BLM’s duty to consider the alternative repeatedly advanced by AWHPC. Draft EA at 14. BLM dismissed this alternative from further review because “this alternative would not meet the purpose and need, to remove wild horses from private lands as requested,” Draft EA at 15, but that is because, under this alternative, BLM is assuming that it would not remove all horses from RSGA’s private lands in the Checkerboard. It is not clear to AWHPC why BLM continued to list alternatives in its Draft EA that would not remove all wild horses from RSGA’s private lands—despite RSGA’s request to have them removed—when there is, in fact, at least one extremely reasonable alternative that would allow BLM to both remove all horses from RSGA’s private lands and maintain the binding AMLs on the solid block public lands of these HMAs. BLM’s refusal to consider this fundamentally reasonable alternative is very confusing and cuts against basic common sense. 1
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With respect to AWHPC’s comments that it violates FLPMA, the governing RMPs, and the binding AMLs found therein for BLM to take action that will result in these HMAs having fewer horses than required by RMP and law, see Attachment A at 21-22, BLM has also failed to respond meaningfully to these issues. For example, rather than explaining how this would be consistent with the binding RMPs and AMLs (which it is not), BLM has made clear that this action will result in only 270 wild horses remaining in the Great Divide Basin HMA despite the fact that BLM concedes the governing AML there is 415 horses. See Draft EA at 14, 20. That is illegal under FLPMA and the RMPs, and problematic under NEPA because BLM must at least take a “hard look” at this issue and explain how it may somehow depart from its binding RMPs by managing less horses than required in the public lands of these HMAs—irrespective of what BLM must do with respect to private lands in the Checkerboard to comply with Section 4 of the Wild Horse—without first undertaking the RMP revision process mandated by FLPMA. This, too, requires a BLM response. With respect to our comments concerning the need for BLM to provide and analyze crucial information relevant to this decisionmaking process, see Attachment A at 22-27, that information has not been provided or analyzed, in violation of NEPA. For example, with respect to livestock grazing information, BLM states on page 38 of the Draft EA that it can be found in Appendix V, but there is no Appendix V to the Draft EA. BLM must provide this important information and analyze it as required by NEPA. CONCLUSION AWHPC welcomes the opportunity to comment on BLM’s Draft EA. However, based on the lack of meaningful responses to many categories of previous scoping comments provided by AWHPC, it does not appear that BLM is taking seriously its duties and obligations under NEPA, FLPMA, and the Wild Horse Act. At minimum, we request that BLM respond to our comments in its Final EA and provide explanations for the agency’s decision in these crucial respects; we would also be willing to discuss by phone at your convenience our views on reasonable alternatives and resource impacts that BLM must—but has failed to—consider and analyze thus far as part of this decisionmaking process.



Respectfully submitted,



William S. Eubanks II
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