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NEED FOR TRANSPARENCY AND ACCOUNTABILITY IN CAMPAIGN FINANCE Bhav Ratan



ABSTRACT Elected representatives determine the fate of a democracy but unfortunately money seems to be determining their fate. Electoral laws in India sought to redress this influence by mandating expenditure limits and disclosure requirements but clever accounting and lack of transparency eclipsed these provisions. Since the people cannot be left to be mute spectators as their representatives and true democracy goes awry, transparency in the electoral process is indispensable. By empowering them to be their own governors, they shall wield such information to discern plutocratic interests from ‘popular waves’ and hold their representatives accountable. A recent judgment by the Central Information Commission sought to accomplish this by bringing political parties within the purview of the RTI, but the same was vehemently criticized and ignored by the country’s political establishments. In this paper, the need for transparency and accountability in the electoral process, especially in electoral finance, is re-emphasized. And it’s argued that Article 19 (1)(a) of the Indian constitution provides for such transparency as the lack of information squarely affects the right enunciated therein.



I. INTRODUCTION Former Prime Minister Sh. Atal Bihari Vajpayee once said that ‘the career of a politician starts with a lie i.e. when he signs the affidavit stating his election expenditure’. 1 In order to stay within the statutorily mandated electoral expenditure limits, the actual expenditure is either understated or is veiled by using black money to finance these expenses. And this starts the vicious cycle of corruption nurturing a breed of political entrepreneurs who seek to further their personal interests by influencing policy decisions and allocation of scarce natural resources in a quid pro quo manner.







IIIrd Year, B.A. LL.B. (Hons.), Jindal Global Law School, Sonipat. For further information contact [email protected]. 1 Sunanda K. Datta Ray, Assets - real or otherwise; It’s discrepancy that matters, The Tribune, April 26 2004, available at, http://www.tribuneindia.com/2004/ 20040426/ edit. htm#5
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Time and again there have been allegations of candidates and political parties being funded by contributions coming from dubious sources.2 This mystery as to the actual source of such contributions remains unsettled even in the contemporary social context where major national political parties disclose most of their contributions as coming from unknown sources, and at a time when the political discourse surrounds black money they continue to oppose the Election Commission’s transparency guidelines.3 The law in Sec. 29C of the Representation of the People Act, 1951 mandates political parties to annually disclose their sources of contribution(s)exceeding twenty thousand rupees. While the need for such requirements in the interests of transparency are unequivocal, what’s alarming is that 75.1% of the total income of our national political parties comes from mysterious sources and only 9% of the total income of these parties comes from known and disclosed sources contributing in excess of twenty thousand rupees.4 That to when such anonymous political donations have been banned by at least 40% of the democratic countries globally.5 Elected representatives are the reflection of a society and democratic health largely depends on the quality of such representatives. At a time when the recurrence of scams involving black money, corruption and nepotism have garnered national attention, the influence of money coming from mysterious sources in politics cannot be ignored. The translation of this monetary power in gaining electoral foothold has become commonplace and it now threatens to undermine the sanctity of the whole electoral process. This also incentivizes political parties to field candidates capable of self-financing themselves while prejudicing against meritorious candidates with little or no financial strength. Those in power remain occupied in building huge war chests, as votes have become the new electoral season currency. And with the dawn of this era of freebie politics, the influence of financial strength needs to be kept under check. For this, and in the larger democratic interests of creating a level playing field for candidates coming from different socio-economic backgrounds, statutorily mandated expenditure ceilings are necessary. And the line between genuine donations and political funding in the form of kickbacks leading to corruption needs to be deeply explored. 2



T. Ramachandran, Most funds of national parties from 'unknown' sources, The Hindu, September 29 2013, available at, http://www.thehindu.com/opinion/blogs/blogdatadelve/article5182451.ece 3 Pradeep Thakur, Parties oppose Election Commission’s transparency norms, The Times of India, Nov 5, 2014, available at, http://timesofindia.indiatimes.com/india/Parties-opposeElection-Commissions-transparency-norms/articleshow/45041128.cms 4 ADR, ‘Sources of Funding of National Political Parties’ for FY 2004-05 to 2011-12. 5 International IDEA, Funding of Political Parties and Election Campaigns, Stockholm: International IDEA, 2003, p. 203.
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II. EVOLUTION OF THE LAW The Representation of the People Act (hereinafter RPA) of 1951 is the primary statute governing electoral activity in India. Sec. 77 of the Act deals with limits on electoral funding and mandates proper accounting of all electoral expenditure that shouldn’t exceed a certain prescribed limit (changes with time). The importance of finances in running successful electoral campaigns was also realized and deliberated upon in the constituent assembly debates. Prof. K.T. Shah had advocated financing election expenses of individuals polling a certain minimum voting percentage through the public treasury.6 While the need for such measures for creating a level playing field was acknowledged, this proposition wasn’t accepted citing the country’s weak financial state then. Initially, the country’s political parties were dependent on membership fees, private donations and contributions from big corporate houses for financing their campaigns. 7 But the highly regulated economy during the License, Quota and Permit Raj accompanied with the high taxation regime forced most corporate wealth underground. This led to a growing nexus between black money and electoral funding as corporates started using this wealth for influencing politicians by making them exercise their discretionary powers to dole out favors. Thereafter, various committees were constituted to look into the increasing influence of black money in politics, one of which was the Santhanam committee on Prevention of Corruption of 1964 whose findings led to the creation of the Central Vigilance Commission. Subsequently, the Wanchoo Direct Taxes Enquiry committee of 1971 looked into the consequences of a ‘parallel economy’ based on black money and stated that one of the primary reasons behind the growing infiltration of black money in the economy was because of it being encouraged by the political class that needed funds to meet their electoral expenses. In 1969, Prime Minister Smt. Indira Gandhi banned corporate donations to political parties in furtherance of her socialist policies. The ban further aggravated the problem by leaving limited legal avenues for parties to accumulate funds. This forced them to increasingly rely on money coming from dubious sources and heralded the era of ‘briefcase politics’.8 The ban 6



Article 72C of the draft constitution, under deliberation on 19th May, 1949, Vol. VIII, Part 1, available at, http://parliamentofindia.nic.in/ls/debates/vol8p4a.htm 7 E Shridharan, Reforming Political Finance, available at, http://www.indiaseminar.com/2001/506/506%20e.%20sridharan.htm 8 V. Venkatesan, Chequered Relations, Vol. 16 Issue 16, Frontline magazine, Aug. 1999, available at, http://www.frontline.in/static/html/fl1616/16160100.htm
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was finally lifted in 1984 by the Rajiv Gandhi government. Presently, Sec.182 of the Companies Act of 2013 governs corporate donations by mandating that contributions by companies should not exceed 7.5 % of their average net profits during the three immediately preceding financial years.9 Also, such a resolution has to be first approved by the board of directors and such contributions need to be fully disclosed. The Courts have also taken cognizance of these issues because of the profound consequences of such aberrations in the laws. In the ‘Kanwar Lal Gupta v. Amar Nath Chawla’ 10 case, the Supreme Court looked into the problem of candidates evading expenditure limits by inducing friends, relatives and their political party to spend on their behalf. The court held that expenditure by political parties and individuals on behalf of a candidate would be included in accounting the candidate’s expenditure under Sec. 77 of the RPA.11 And further enunciated that if this were not done, “the great democratic ideal of social, economic and political justice and equality of status and opportunity enshrined in the Preamble of our Constitution would remain merely a distant dream eluding our grasp”. Subsequently, to vitiate this judicial interpretation, the legislature amended the RPA and added explanation 1 to Sec. 77. 12 This made the actual expenditure ceiling ineffectual, because now the spending by political parties and individuals on behalf of a candidate wasn’t to be accounted in the candidates’ expenditure. Later, this amendment was constitutionally challenged in the case of ‘Dr. P. Nalla Thampy Terah v. Union of India’13 on grounds of discriminating between an affluent political party, individual with another based on their financial capabilities. But the court, while reluctantly upholding the constitutional validity of the amendment, stated that the petitioners weren’t unjustified in criticizing such provisions as impacting free and fair elections and opined that the fairest form of fairness would be allocation of funds by the state to candidates. Here, the court disapproved of this amendment but refused to interfere with the same as it concerned public policy matters. The Supreme Court in many subsequent judgments stressed the undesirability of this amendment. In the ‘C. Narayanaswamy v. C.K. Jaffer 9



Earlier these contributions couldn’t exceed 5% of the contributing company’s average net profits during the three immediately preceding financial years. The Companies Act of 2013 (No. 18 of 2013) brought this change. 10 AIR 1975 SC 308 11 The 170th Law Commission on Reform of Electoral Laws (May, 1999) also supported this holding, available at, http://www.lawcommissionofindia.nic.in/lc170.htm# CONTROL %20OF%20ELECTION%20EXPENSES 12 Act 40 of 1975 (39th amendment). 13 AIR 1985 SC 1133, [1985 SCR Supl. (1) 622]
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Sharief’14 case, the court observed that by this amendment any smuggler, criminal or any other anti-social element could now fund the candidate of his choice. Eventually, in a landmark ruling in ‘Common Cause v. Union of India’15, the Supreme Court reinterpreted explanation 1 to Sec. 77 of the RPA by holding that the expenditure ceiling mandated therein only included money from transparent sources. All political parties were directed to furnish accounted details of their income and expenditure with the election commission, failing which their expenditure on supporting candidates was to be scrutinized and accounted under the candidate’s expenditure ceiling. This judgment was significant because for the first time political parties were mandated to declare their annual accounts. This ushered in a bit of transparency considering that no party had ever submitted its audited accounts till then. In 2003, Explanation 1 to Section 77of the RPA was again amended.16 The expenditure ceiling now includes spending by the party and independent supporters, which is accounted as the candidate’s expenditure. However, there are still some loopholes that exempt travel costs incurred by a recognized national party’s top 40 leaders (top 20 leaders for a registered state party) in propagating the party’s election campaign. These costs are not accounted in the candidate’s expenditure as they are incurred during the propagation of the entire party agenda. And parties tend to exploit this loophole by billing most of their expenditure under this head.



III. EXPENDITURE AND CONTRIBUTION LIMITS While analyzing the evolution of legal provisions governing the statutorily mandated expenditure ceiling, the question that still lingers is whether there should be limits on electoral expenditure or contribution(s). In direct contrast to the legal stand in India where there’s an expenditure ceiling but no limits on contribution, there are no limits on expenditure in the Unites States while a restriction on the amount of contribution exists. This difference in the provisions of the two countries needs examination in order to appreciate their necessity. The Supreme Court of the United States while deciding the case of ‘Buckley v. Valeo’ 17 struck down the electoral expenditure ceiling imposed by the Federal Election Commission (FEC) for violating the freedom of speech and 14



1994 (Supp) 3 SCC 170 AIR 1996 SC 3081 16 The Election and Other Related Laws (Amendment) Act of 2003 17 424 US 1 (1976)  15
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expression guaranteed by the first amendment. The court interpreted electoral expenditure as political speech and acknowledged the role of money in getting ideas communicated in modern societies. And such restrictions were held to be discriminatory against candidates lacking foothold or familiarity with the voters in their constituencies. But the court upheld limitations on contribution(s) as essential in safeguarding against quid pro quo corruption and such a restriction was also held to be constitutionally valid, as it didn’t directly impinge upon the right guaranteed by the first amendment. Electoral expenditure by an independent third party i.e. without having any nexus with any political party or candidate was not restricted in the US. Provisions imposing limitations on the amount of such expenditure were challenged in the case of ‘Citizens United v. FEC’ 18 where the court invalidated these restrictions by advancing the reasoning given in Buckley’s case. The court refused to distinguish between political speech coming from a corporation and an individual and held that that the right guaranteed by the first amendment is independent of the speaker’s ‘financial ability to engage in public discussion’. Though the court refused to impose a complete ban on independent electoral expenditure by corporations, associations, unions or other third parties, it should be noted that their contributions have to be within statutorily set limits whose validity has already been upheld in Buckley’s case. This interpretation that places corporations and citizens on the same page as regards the right to free speech in the U.S. needs to be compared with similar provisions in India to appreciate the subtle difference between the same right in the two countries. Article 19 (1) (a) of the Indian constitution guarantees the right to freedom of speech and expression only to citizens and corporations not being citizens cannot claim this right.19 Thus political speech by corporations in India is subject to more constraints. Recently, in ‘McCutcheon v. FEC’20 the court struck down the provision mandating a limit on the aggregate amount out of which an individual could contribute to various political parties and federal candidates. Citing the Buckley judgment, the only governmental interest accepted by the court for regulating political speech was that of quid pro quo corruption. The court refuted the possibility of an individual gaining influence over elected representatives just by making generous political contributions and held that such limits that impact political speech are not justified. Thus, this judgment 18



553 US 310 (2010) Ruled by the Supreme Court in the case of State Trading Corporation Of India v. The Commercial Tax Officer, Visakhapatnam (1963 AIR 1811). 20 134 S. Ct. 1434 (2014)  19
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did away with restrictions on the total contribution an individual could make to different recipients across the political spectrum but it did not do away with basic limits on contribution to a particular political entity. However, critiques lament that this ruling tilts the scales in favor of wealthy Americans by disregarding the interests of the common voters who fear that their voices may get subdued. And by treating actual or apparent quid pro quo corruption as the only valid ground for restricting contributions, their seems to be a gap in the courts reasoning in determining the line between this and other subtler forms of influencing political behavior as were discussed in the case of ‘McConnell v. FEC’21. Perusing these landmark rulings given by the American Supreme Court brings more clarity on the need for restrictions on electoral expenditure and contribution(s), and an expenditure ceiling appears necessary in the Indian context for ensuring a level playing field. While this is contrary to the ruling in Citizens United where restrictions on corporate and third party expenditure were invalidated, it should be noted that the aforesaid judgment has been under incessant criticism in the U.S. where there have been many voices calling for the implementation of such expenditure ceilings especially after considering that the advent of modern communication technologies has transformed the entire electoral landscape. Critics like Noam Chomsky have vociferously argued that not restricting such expenditure enables corporates to directly buy elections, as asserted in Thomas Ferguson’s “investment theory of politics” that interprets elections as occasions when private powers converge to invest to control the state.22 As far as restrictions on contribution(s) go, there are none of these in India apart from those imposed on corporations under Sec. 182 of the Companies Act. In the U.S., limits on the amount of contribution to a particular organization still exist although the limits on the amount of aggregate contributions have been abolished by the McCutcheon judgment. Simultaneously, corporate contributions remain to be highly regulated in both the countries, perhaps because allowing that would exponentially increase the already spiralling electoral expenses. And if gargantuan financial powers like corporates are allowed to contribute freely in a multiparty democracy like ours, then it may lead to greater factionalism at the cost of further fragmenting the mandate.



21



540 U.S. 93 (2003) Noam Chomsky, The Corporate Takeover of U.S. Democracy, In These Times, February 3 2010, available at, http://inthesetimes.com/article/5502/the_corporate _takeover_of _u.s. _democracy 22
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IV. POLITICAL PARTIES ARE ‘PUBLIC AUTHORITIES’ In June 2013, in response to petitions filed by Sh. Anil Bairwal and Sh. Subhash Chandra Aggarwal, the Chief Information Commissioner issued an order bringing six national political parties (AICC, BJP, CPI, CPI(M), NCP, BSP) within the ambit of the RTI by purposive interpretation of the term ‘public authority’ mentioned in Sec. 2(h) of the Right to Information Act.23 The Central Information Commission in its order enunciated that “It would be odd to argue that transparency is good for all State organs but not so good for political parties, which, in reality control all the vital organs of the State”.24 Further, it was asserted that political parties play a critical role in a democratic set-up and they perform duties that are public in character. Thus, they should be included within the ambit of Section 2(h) of the RTI Act. Section 2(h) of the RTI Act defines ‘public authority’ as follows, ‘Public authority’ means any authority or body or institution of self-Government established or constituted, (a) by or under the Constitution (b) by any other law made by Parliament (c) by any other law made by State Legislature; (d) by notification issued or made by the appropriate Government, and includes any i. Body owned, controlled or substantially financed, ii. Non-Government Organization substantially financed, directly or indirectly by funds provided by the appropriate Government. However, these parties didn’t appoint Chief Public Information Officers within the stipulated time and thus no information was made available to the petitioners. In the absence of Public Information Officers in these organizations, the CIC contended that it was left without any power to proceed against them. And in utter disregard of this quasi-judicial body’s order, barring two parties [NCP, CPI (M)], all others ignored the said order.25 This order was based on various contentions advanced by the petitioners who asserted that political parties fall under the purview of ‘public authorities’ within Sec. 2(h) of the RTI Act, so as to be liable to public



23



File No. CIC/SM/C/2011/001386 and CIC/SM/C/2011/000838 Ibid. 25 PTI, Political parties not complying with order: CIC, The Times of India, March 17, 2015, available at, http://timesofindia.indiatimes.com/india/Political-parties-not-complyingwith-order-CIC/articleshow/46598326.cms 24
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scrutiny under the same.26 These were: i. Political Parties are conferred constitutional powers under the tenth schedule of the Constitution. (a) They can disqualify legislators on grounds of defection. [Sec. 2] (b) They can bind legislators for their speeches and voting inside the house. (c) They decide what laws and policies are drafted. ii. Under Article 102(2) a person may be disqualified for being a member of either House of Parliament if he is so disqualified under the Tenth Schedule. Similar provisions for state legislative assemblies under Article 191(2). iii. Sec. 29A of the RPA gives statutory status to political parties. And according to Sec. 29A (5) of the RPA, all political bodies should bear true faith and allegiance to the Constitution of India as by law established, and to the principles of socialism, secularism and democracy, and are to uphold the sovereignty, unity and integrity of India. iv. According to Sec. 29C of the RPA, all political parties have to report all contributions exceeding twenty thousand Rupees in a given financial year. v. Sec. 13A of the Income Tax act exempts political parties from paying taxes on income as long as they file yearly returns and disclose the sources of contributions exceeding ‘Rs. 20,000’ 27 in accordance with the relevant provisions for the same. vi. Section 80 GGB of the Income Tax Act makes contributions made by an individual or company to a political party during a given financial year deductible from the total income of the assesse. vii. The Election Symbols (Reservation and Allotment) Order, 1968 read with Rules 5 & 10 of the Conduct of Election Rules, 1961, provides for the recognition of political parties in addition to specification, reservation & allotment of symbols. viii. The Government grants prime real estate at throwaway prices to political parties for their official purposes.28 ix. The government indirectly funds political parties. They are provided free electoral rolls and free airtime on state-owned television and radio channels (Part VA of the RPA, 1951).29



26



Dr. Virendra Kumar, Political Parties under RTI: Accountability to the voters yet to be a reality, available at, http://www.witnesslive.in/in-depth/117-political-parties-under-rtiaccountability-to-the-voters-yet-to-be-a-reality 27 The amount was earlier Rs. 10,000 but was amended by the Election and Other Related Laws (Amendment) Act, passed in 2003. 28 ADR, Amount of Substantial Funding Received by Political Parties, available at, http://adrindia.org/sites/default/files/A%20brief%20note%20on%20substantial%20funding %20given%20to%20the%20political%20parties..pdf 29 ADR, Why Political Parties should come under RTI Act?(Key extracts from the complaint filed with the CIC).
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Thus, because of the immensely important public functions that political parties play in representing the interests of the public along with them being recognized and indirectly funded by the government in the above mentioned ways, they should come within the meaning of ‘public authorities’ to fall under the purview of sec. 2(h) of the RTI Act. And it is ironical if selfproclaimed social benefactors rejoicing democratic ideals should shun the same within their own organizations by refraining from transparency and accountability.



V. ARTICLE 19 AND THE RIGHT TO INFORMATION In addition to the petitioners focus on the interpretation of Sec. 2 (h) of the RTI act that forms a species under Article 19(1)(a) and the right to information jurisprudence. It’s pertinent to view this issue under the broad genus of Article 19(1)(a), which by the judiciary’s purposive interpretation now includes the fundamental right to information. Article 19(1)(a) of the Constitution of India enshrines the fundamental right to freedom of speech and expression. The courts now interpret Article 19(1)(a) to include the right to information that forms the basis for knowledge, as knowledge is considered essential for effective exercise of the freedom of speech and expression guaranteed by this right. This expansive judicial interpretation of Article 19(1)(a)should be made the basis for bringing candidates and political parties within the scope of the RTI act. The gradual evolution of the judicial interpretation of Article 19(1)(a) is key to this assertion. In the case of ‘State of U.P. v. Raj Narain’30, the Supreme Court for the first time interpreted the right to information to be a part of the right to speech and expression under Article 19(1)(a). Justice Mathew expressed that the citizens right to know the details of every public act and everything done by their public functionaries is irrefutable. Their right to know the complete particulars of every public transaction is inviolable. The Supreme Court in a landmark judgment in ‘SP Gupta v. Union of India’31 further expanded the scope of this right by ruling that accountability is essential in democratic governments and participatory democracy can only be achieved when people have information about the working of the government. The court cited James Madison who had emphasized on the power exercised by knowledge over ignorance by stating that, “People seeking to be their own governors must arm themselves with the power that knowledge gives. A popular government without popular information or the means of obtaining it is but a prologue to a force or tragedy or perhaps 30 31
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both”. And ruled that citizens have a right to knowledge of facts that they can use in exercising their choice and this forms one of the fundamental pillars of a democratic state. It was pronounced that, “unless people have full information about the functioning’s of the government, democracy shall remain a sporadic exercise where citizens periodically exercise their franchise and then retire to passivity”32. In the ‘Secretary, Ministry of Information and Broadcasting, Government of India v. Cricket Association of Bengal’33 case, the Supreme Court reiterated that the right to acquire and disseminate information falls under the purview of the right to freedom of speech and expression under Article 19(1)(a). It was asserted that the right to participate in the country’s political affairs was futile unless accompanied by a well-informed citizenry possessing the ability to express their views when called upon to do so. The court articulated that partial information, misinformation and a lack of information result in an uninformed citizenry. Which ultimately makes democracy a farce because of the medium of information being monopolized either by a biased central authority or by private individuals and oligarchic organizations. In ‘Dinesh Trivedi, M.P. v. Union of India’34, the court further emphasized on this point by enunciating that in modern constitutional democracies citizens have an undeniable right to know about governmental affairs, as the ultimate goal of democratic governments is to formulate sound policies for the welfare of its citizen’s. The court proclaimed that, “democracy expects openness and openness is concomitant of a free society and that sunlight is the best disinfectant”. Thus, the ability of the masses to engage in meaningful political speech depends on their knowledge about the political process and this knowledge is entirely based on the quality and quantity of information available in the public domain. Popular opinion based on misinformation or the prevailing ‘political wave’ can be said to be free speech only to the extent of the discretion of expression and nothing more than that. And mere discretion to speak is not what is envisioned under the right guaranteed by Article 19(1)(a). Transparency in the political process is essential to sincerely appreciate this right, as it will enable meaningful political speech based on concrete information.



32



Id. AIR 1995 SC 1236 34 (1997) 4 SCC 306 33
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VI. ARTICLE 19 AND TRANSPARENCY IN THE ELECTORAL PROCESS Resonating the importance of transparency and the citizen’s right to knowledge in matters of public significance, the courts have now shifted the imperative on candidates and political parties who have always been involved in public affairs, but had somehow managed to shirk their responsibilities. In the case of ‘Association of Democratic Reforms (ADR) v. Union of India’35, the Delhi High looked into the matter of criminalization of politics and deliberated as to whether citizens had the right to information about a candidate. The court emphasized on the importance of an educated vote in a democratic society and expressed that ‘it would be a farce if voters cast their votes in ignorance’. The court mandated candidates running for electoral office in central or state legislatures to submit requisite information with the election commission at the time of filing their nomination papers. This judgment was challenged by the Central government in the ‘Union of India v. ADR’36case. But the Supreme Court by reiterating the Delhi High court’s order with respect to disclosure requirements, for the first time brought the right to know about candidates running for public office within the sweep of Article 19(1)(a). The court further directed the election commission to exercise its supervisory powers under Article 324 of the Constitution. The right to information evolved here was qualitatively different from the right to information concerning public affairs as already discussed in cases under ‘Article 19 and the Right to Information’. The right enunciated here dealt with the personal information of an individual intending to become a public figure and thus transparency in the electoral process was exalted above an individual’s right of privacy. In ‘People's Union for Civil Liberties (PUCL) v. Union of India’ 37 , the petitioners challenged the constitutional validity of Sec. 33B of the RPA. According to this section, no candidate was required to furnish information the disclosure requirements for which weren’t already mentioned under the RPA. In effect, this section imposed a blanket ban on the dissemination of information for which there weren’t any provisions in the enactment. The court nullified this section by upholding the right to information as a fundamental right that has to be fluid with the changing needs of time. This interpretation by the court broadened the scope of the Right to Information that could now evolve in accordance with future exigencies. 35



AIR 2001 DEL 126 AIR 2002 SC 2112 37 AIR 2003 SC 2363 36
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In the case of ‘PUCL v. Union of India’ 38 (2009), the Supreme Court deliberated again as to whether citizens have the right to obtain relevant information such as assets, qualifications and involvement in offences in order to be informed and educated for judging the suitability of candidates contesting elections. The court expanded the meaning of the term 'expression' used in Article 19(1)(a) by declaring that a democratic set up entails that the citizens have ‘complete information’ about the candidates and exercise their choice based on this information. Ruling that the right to information is an essential concomitant of the freedom of expression guaranteed under Article 19 (1)(a), the court referred to Article 19(1) and (2) of the ‘International Covenant on Civil and Political Rights’39 and held that the democratic right to information being a well-recognized right naturally flows from the very concept of democracy. Voters express themselves by casting votes and participating in the electoral process and information about candidates is essential for this purpose. Thus, a voter's right to know the background of candidates running for public office is fundamental for the survival of democracy. The court further emphasized on the importance of an enlightened and informed citizenry for enhancing democratic values. Freedom of speech and expression were said to be encouraged in an environment where relevant information was readily available. And the court held that such information would certainly be conducive to fairness in the electoral process and integrity in public life.40 Recently, in ‘Resurgence India v. Election Commission of India’ 41 , the Supreme Court looked into the practice of candidates leaving blank spaces or giving false information in their nomination papers. The court reiterated the voter’s right to know the particulars of a candidate running for public office as a natural right directly flowing from Article 19 (1) (a). Peoples’ voting preferences were based on this right and it was held that citizens have a basic democratic right to know about candidates who may in future be responsible for making laws that bind their liberty and property.42 Thus, the purpose of filing nomination papers would be negated if such mal-practices weren’t curtailed. Thus, considering the direct bearing such lack of information has on the citizen’s ability to freely exercise their right to freedom of speech and expression guaranteed under Article 19 (1) (a), the importance of 38



AIR 2009 SC (Supp) 285 Adopted by the United Nations General Assembly on 19th Dec. 1966 by resolution 2200A (XXI) dated 16th Dec. 1966. India acceded to the convention on 10th Apr. 1979. 40 Supra note 32, at p. 12. 41 2013 AIR SCW 5320 42 Supra note 33, at p. 12. 39
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transparency and accountability in the electoral process is undeniable. This has also been recognized by Article 7(3) of the ‘United Nations Convention against Corruption’43, which calls for enhancing transparency in electoral funding of individual candidates and political parties.



VII. THE ROAD AHEAD While such disclosure requirements would certainly be in public interest, politicians express fear of being maliciously harassed if their organizations come within the scope of the RTI act. By ensuring that these provisions won’t require them to divulge the details of each and every affair (like the minutes of closed door meetings) may allay their fears. Simultaneously, limiting disclosure requirements to essential details like sources of contributions and how this money is spent would satisfy the purpose of ushering in accountability and transparency through the RTI. Further, the expenditure ceiling under Sec. 77 of the RPA is only applicable on the expenses incurred by a candidate from the date of filing the nomination papers to the date of declaration of results, needs to be amended. As a result of this legal lacuna, a major chunk of electoral expenditure is excluded from the statutorily mandated disclosure requirements. Candidates further tend to exploit this legal laxity by filing their nominations as late as possible. Thus, to ensure greater accountability and have the ground reality of expenditure reflected in candidates’ accounts, this ceiling should be made applicable from the date of notification of elections.44 Also, expenditure by political parties should be scrutinized under an expenditure ceiling and the period for accounting the same should begin as soon as the electoral activity begins.45 Initiatives like the electoral trust created by the Tata group that makes contributions based on objective calculations across the political spectrum forms a good example to be emulated by others. Also, contributions by Companies (Subject to the provisions of Section 293A of the Companies Act) and individuals to political parties (not to individual candidates) registered under the RPA were made 100% tax-deductible under Sections 80 GGB and 80 GGC of the Income Tax Act respectively.46 But what still 43



Adopted by the United Nations General Assembly on 31st Oct. 2003 by resolution 58/4. India became a signatory on 9th Dec. 2005. 44 Recommended by the 255th Law Commission on Electoral Reform (March, 2015), available at,http://lawcommissionofindia.nic.in/reports/Report255.pdf 45 PTI, Election Commission suggests ceiling on expenditure by parties during elections, The Economic Times, April 16, 2015, available at,http://articles.economictimes .indiatimes.com/2015-04-16/news/61217854_1_electoral-reforms-election-commissionpolitical-parties 46 Supra note 13, at p. 4.
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needs to be explored is the possible disincentive created because of the loss of anonymity when these tax incentives are claimed by companies and individuals donating by cheque. 47 Since considering the large number of expectant political donees, it may be in the donors’ interest to maintain the secrecy of their contributions in order to avoid a possible backlash in the future. As already recommended by the Goswami 48 and the ‘Indrajit Gupta’ 49 Committees and also by the 170th Law Commission, in addition to grass root financing there’s a need to look forward towards state funding of elections.50 Probably a minimal election cess (like the education cess) under the prevailing Value Added Tax scheme would suffice for this purpose. This would also reinforce spending limits, as the electorate would be hostile to spiralling electoral expenditure out of public funds.51 Simultaneously, critics remain skeptical of the ability of such a measure to reduce outside influence and argue that absolute public funding of elections will lead to delinking parties from the masses and would also consolidate the position of the party in power.52 Their fears may be allayed considering that absolute public funding is not recommended here. Also, a party distancing itself from its electorate would be digging its own grave and the ruling party would always be in public eye and susceptible to scrutiny with the help of information available in the public domain. Detailed guidelines to disburse these funds to political parties need to be subsequently drafted and the proposition of creating a ‘National Electoral Trust’ seems viable for the same. Such a body would severe the direct link between political parties and large donors thus rendering the incentive for appeasing benefactors futile. Additionally, the institution of the Election Commission must be strengthened to effectively ensure transparency and accountability in the electoral processes. Rather than being a toothless tiger, it should be taking control by using the carrot and stick approach. More quality information in the public domain would empower the voter by making the ‘vote-opinion’ more individualistic and less susceptible to herd behavior. This may also improve the presently dismal voter turnout in elections because as each vote 47



M. V. Rajeev Gowda and E. Sridharan, Reforming India’s Party Financing and Election Expenditure Laws, Election Law Journal Volume 11, Number 2, 2012. 48 Dinesh Goswami Committee on Electoral Reforms, 1990. 49 Indrajit Gupta Committee on State Funding of Elections, 1998. 50 Also recommended by the 19th CEC (Chief Election Commissioner) Sh. HS Brahma. 51 Magnus Ohman, Political Finance Regulation: The Global Experience, International Foundation of Electoral Systems, Ch. III, at p. 74. 52 Id.
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becomes decisive, the voter shall realize the true potential of his vote. Further, the voter turnout may also improve by incentivizing voters in getting their official (governmental) works done sooner.53



VIII. CONCLUSION Transparency and accountability in the electoral process is the need of the hour and by denying the same the citizen is being deprived of his basic right to be informed. Meaningful political speech depends upon the availability of essential information and the lack of it directly affects the fundamental right to freedom of speech and expression guaranteed by Article 19 (1) (a) of the Constitution of India. Transparency in especially electoral finance would go a long way in improving democratic institutions of governance by restricting the influence that money can buy in politics. And rather than turning down these demands as being inimical to their interests, it’s time that the ones responsible for all start being responsible for themselves. Simultaneously, the message for political parties and politicians who swear by democratic ideals of transparency and accountability and fail to abide by the same within their own establishments is loud and clear that, “You may fool all the people some of the time, and some of the people all the time, but you can’t fool all of the people all the time.” ~ Abraham Lincoln



53



Supra note 8, at p. 3.
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