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LAW OF THE FUTURE



THE CONSUMER PROTECTION BILL, 2015 Sanyukta Singh* ABSTRACT The Article examines the Consumer Protection Bill, 2015 in the context of the existing Consumer Protection Act, 1986 with a view to analyze the substantive changes in law sought to be introduced by the Bill. The key aspects of the Bill that will fundamentally change the scope of protection offered to consumers are, settingup of the Central Consumer Protection Authority and giving statutory recognition to product liability claims and unfair terms in consumer contracts. The provisions of the Bill regarding each of these three aspects were analyzed in detail, along with references to legislations in other countries on the subject, where relevant. It appears therefrom that the Bill is drafted in such a manner that while it purports to enhance consumer rights, it does not actually successfully do so because the approach is curiously haphazard. The Bill should be suitably amended so as to comprehensively and effectively protect the consumer.



KEYWORDS: Consumer Protection, Product Liability, Unfair Terms, Consumer Contracts



I. INTRODUCTION The Consumer Protection Bill, 2015 (“the Bill”) was introduced in Lok Sabha on August 10, 2015. The Bill when passed by the Parliament would replace the Consumer Protection Act, 1986 (“the CPA”). The Central Government acknowledges that dispute redressal under the CPA has not been speedy and efficient, and that inherent limitations in the CPA have been observed in the course of implementation thereof 1 . Therefore, the Bill has been introduced so that consumer protection law in the country evolves in keeping with changes in markets and assures requisite relief/ remedy for consumers2.



* B.A. LLB (Hons.), [email protected] 1 The Consumer Protection Bill, 2015, Statement of Objects and Reasons (hereinafter The Bill). 2 Id., 1.
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On an overall level, this Bill incorporates several new provisions which formulate the law on product liability claims, misleading advertisements, unfair contracts and mediation between parties, all of which are not presently covered within the ambit of the CPA. The Bill also provides for setting-up of a Central Consumer Protection Authority (“CCPA”) that would be an investigating and enforcement body, in addition to existing consumer redressal agencies. Many other changes have also been made in the Bill vis-à-vis the CPA so as to simplify procedures and enhance the ease and efficiency of seeking redressal against violation of consumer rights. This Article presents an analytical review of the Bill with regard to three key new provisions sought to be introduced by it, which are, setting-up of the CCPA, product liability and unfair terms of contracts.



II. CENTRAL CONSUMER PROTECTION AUTHORITY A. CURRENT LAW Currently, complaints filed under the CPA are handled by three quasijudicial consumer dispute redressal agencies, which are, the National Commission, State Commission and District Forum. 644 District Fora, 36 State Commissions and the National Commission at the apex level form the network of consumer dispute redressal agencies in the country3. As per published statistics, the overall pendency of cases with various consumer dispute redressal agencies as on June 1, 2015 was only about 9 percent4. While in percentage terms the said figure may appear impressive, it is relevant to note the background upon which the same has been derived. During more than20 years of functioning of consumer dispute redressal agencies, a total of only 43.11 lac cases have been filed across fora, out of which 39.11 lac cases have been disposed5. The reasons behind such less litigation are diverse – lack of awareness amongst consumers about the legal recourse available in case of deficiency in goods and services received6, fear of protracted litigation combined with presumed inadequacy of 3



Government of India, Department of Consumer Affairs, Annual Report 2014-15, available at http://www.consumeraffairs.nic.in/forms/contentpage.aspx?lid=607 (Last visited on October 24, 2015). 4 Total Number of Consumer Complaints Filed / Disposed since inception Under Consumer Protection Law, June 1, 2015, available at http://ncdrc.nic.in/Statistics.html (Last visited on October 24, 2015). 5 Id., 4. 6 Dipak K Dash, Consumer Protection Movement Faltering, November 16, 2014, available at http://timesofindia.indiatimes.com/india/Consumer-protection-movement-faltering/ artic leshow/45163549.cms (Last visited on October 26, 2015).
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compensation, non-existence of District Forums in certain districts 7 and poor infrastructure in those that do exist8. The CPA also provides for setting-up of Consumer Protection Councils (“CPC”) at the national, state and district levels, which are advisory bodies to promote and protect the rights of consumers9. However, most of the states have not constituted the State CPC and District CPC and in the handful of states where these councils were constituted, neither were they made known to the public nor meetings held as per the provisions of the CPA10. As a result of the above stated issues, the grievance redressal system under the CPA is inefficient and also limited in its scope. B. PROPOSED PROVISIONS The Bill maintains the existing framework of consumer dispute redressal agencies and CPC; however, with a view to widen the scope of Central Government intervention on consumer issues in public interest, the Bill proposes to set-up the CCPA. The CCPA will have five bureaus to look into different aspects of consumer protection, that is, safety in goods and services; quality assurance and standards; prevention of consumer detriment and unfair terms in consumer contracts; prevention of unfair trade practices, including misleading advertisements; and enforcement of consumer protection laws11. The CCPA will be headed by a Commissioner who in turn would be assisted by five Deputy Commissioners who would head each of the said five bureaus 12 . The Commissioner and the five Deputy Commissioners will be Central Government appointees based on the recommendation of a Selection Committee and will hold office for a period of five years or up to the age of 65 years, whichever is earlier13.



7



Shailee Dogra, UT yet to set up Consumer Protection Council, November 4, 2014, available at http://www.hindustantimes.com/chandigarh/ut-yet-to-set-up-consumerprotection-council/story-IXVvpAyRO0pyW1XInWKf4I.html (Last visited on October 25, 2015). 8 Lovisha Aggarwal, The Sad State of Consumer Forums in Delhi, July 27, 2014, available at http://blog.ipleaders.in/the-sad-state-of-consumer-affairs/ (Last visited on October 26, 2015). 9 The Consumer Protection Act, 1986, § 6. 10 Y G Muralidharan, Consumer Protection Councils, A Complete Failure, July 23, 2015, available at http://www.deccanherald.com/content/490881/consumer-protection-councilscomplete-failure.html (Last visited on October 25, 2015). 11 The Bill, supra note 1, cl 11. 12 Id., 11. 13 The Bill, supra note 1, cl 12.
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The CCPA has been conferred wide ranging powers and functions under the Bill, ranging from research and advisory to investigation and enforcement. The most important power vested in the CCPA is to conduct suo moto investigations/ inquiry into violations of consumer rights, unfair trade practices and false or misleading advertisements14. The CCPA can search and seize documents and any other form of evidence, summon delinquent manufacturers, advertisers and service providers and record oral evidence and direct production of documents and records15. Based on such investigation/ inquiry, the CCPA can order recall/ withdrawal of goods/ services found to be unsafe/ hazardous, discontinuation of unfair trade practices, withdrawal of false/ misleading advertisements, modification of concerned trade practice/ advertisement as well as issuance of corrective advertisements16. Further, it is the CCPA and not the consumer dispute redressal agencies that has been specifically given the power to declare the terms of contract found to be unfair to the consumer as null and void17. The CCPA can also order reimbursement to the consumer amounting to the price of the goods/ services recalled and impose fine/ penalties in specified circumstances 18 . The CCPA can enforce the orders/ directions made in exercise of powers conferred upon it. Upon a complaint by the CCPA before the competent court, non-compliance of its order/ directions is punishable with penalty and/ or imprisonment up to 6 months 19 . The Central Government can notify regional offices of the CCPA, in which case the power/ functions of the CCPA would devolve on the Deputy Commissioner at the regional level and the District Collector at the district level20. The CCPA can also undertake the investigation/ inquiry based on complaint filed directly by a consumer to the CCPA/ the Deputy Commissioner/ the District Collector or on a reference to it by the consumer dispute redressal agencies21. Where the complaint is filed by the consumer, the same has to be disposed within 30 days and an extension of further 30 days can only be obtained if the complaint could not be disposed-off within the prescribed time due to factors beyond the control of the concerned authority 22 . An 14



The Bill, supra note 1, cl 16. Id., 14. 16 Id., 14. 17 Id., 14. 18 Id., 14. 19 The Bill, supra note 1, cl 24. 20 Id., 19. 21 The Bill, supra note 1, cl 16 and 24. 22 Id., 21. 15
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appeal against the decision of the District Collector will lie to the Deputy Commissioner at the regional office concerned and against the decision of the Deputy Commissioner of any Regional Office will lie to the Commissioner of the CCPA23. From a reading of the relevant provisions of the Bill it appears that no appeal will lie against the order of the Commissioner of the CCPA. Under the framework of the CPA, consumer rights can be enforced only if a complaint is filed by the consumers/ consumer association/ Central or State Government before the District Forum/ State Commission/ National Commission. There is no statutory body, like regulatory authorities in other sectors, which can intervene to protect consumer rights and take suitable action in case of violation thereof. The CCPA fills that void and its settingup should be beneficial to consumer interest. However, as per the Bill, the scope of authority given to CCPA and the District/ State/ National Commission is overlapping in certain matters24. The Bill should have had clarity on situations when a complainant can directly file a complaint before the CCPA as opposed to the District/ State/ National Commission. In the absence thereof, the prospective complainant is likely to be confused as to which body should be approached since the Bill has created two parallel dispute redressal agencies. Further, since the Bill constitutes CCPA, it should have disbanded CPC. This is because objects of CCPA include protection and promotion of consumer rights which is the only object of CPC and also because CCPA would perform advisory functions as well; so, another advisory body in the form of CPC is not essential.



III. PRODUCT LIABILITY A. CURRENT LAW Currently, product liability action in India is not specifically governed by any statute. However, complaints against defective/ hazardous goods can be 23



Id., 22. One instance of overlapping authority relates to redressal in case of misleading advertisements. As per sub-clause (xiii) of clause 16 of the Bill, CCPA has the power to order withdrawal of advertisements found to be false or misleading and direct issuance of corrective advertisements. The District/ State/ National Commission can also issue orders to a party to issue corrective advertisement to neutralize the effect of misleading advertisement as well as order de-advertising by the party, as per sub-clauses (k) and (m) of clause 35 of the Bill. 24
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filed against the seller/ manufacturer under the CPA as well as the Indian Contract Act, 1872 and Sale of Goods Act, 1930. Specific statutes such as Drug and Cosmetics Act 1940, Prevention of Food Adulteration Act 1954, Essential Commodity (Supply) Act 1955, and Standard of Weights and Measures Act 1976) also provide remedies in case of certain product groups25. Relief in relation to faulty products can also be claimed vide a civil suit; as per common law principles, claims in relation to negligence may be brought in case of a breach of a duty to take care and resultant injury or loss26. B. PROPOSED PROVISIONS Chapter VI of the Bill contains provisions relating to product liability. As per clause 72 of the Bill, product liability action can be initiated where any personal physical injury, illness, death, or property damage is caused to the consumer resulting from defects in the manufacture, construction, design, formula, preparation, assembly, testing, service, warning, instruction, marketing, packaging, or labeling of any product. Product liability has been defined in the Bill to mean “the responsibility of a manufacturer or vendor of goods or service provider to compensate for injury or damage caused to a consumer by defective product sold to a consumer or deficiency in services”27. Further, the term “product seller” used in the Bill in the context of product liability, is defined to include service provider28. As per these definitions, it would appear that product liability action can be initiated not only in case of defective products but also in case of deficiency in provision of services. However, clause 73 of the Bill that provides for the grounds on which a claimant can take product liability action against a manufacturer and clause 75 that provides for liability of a product seller, neither make any reference to services nor is it possible to apply the essence of the said clauses to services. One possible interpretation could be that the objective is to include services provided in respect of the concerned product, such as maintenance/ repair, 25



Gowree Gokhale, Huzefa Tavawalla and Debargha, Product Liability – Issues and Concerns, available at http://www.nishithdesai.com/fileadmin /user_upload/ pdfs/ Research %20Articles/ Product%20Liability%20_%20issues%20and%20concerns.pdf (Last visited on October 27, 2015). 26 Id., 25. 27 The Bill, supra note 1, cl 2(31). 28 Id, cl 2(32).



150



Vol. 5 No.1 Jan 2016



ISSN (O): 2278-3156



Singh / The Consumer Protection Bill, 2015



within the ambit of product liability action. However, the manner in which the provisions of Chapter VI of the Bill and related definitions have been drafted create ambiguity and confusion regarding inclusion of deficiency in provision of services within the ambit of product liability action. C. BURDEN OF PROOF For a product liability claim, the burden of proof lies on the claimant and as per sub-clauses (1) and (2) of clause 73 of the Bill, in order to make the manufacturer liable the claimant would have to establish all of the following: (i) product contained a manufacturing defect or there was a deviation from manufacturing specifications; (ii) product was defective in design; (iii)product failed to contain adequate instructions of correct use to avoid danger or warnings of improper/incorrect use; (iv)product did not conform to an express warranty with respect to the product made by the manufacturer or product seller; (v) defendant was the manufacturer of the actual product that was the cause of harm for which the claimant seeks to recover compensatory damages; (vi)dangerous aspect of the product was the proximate cause of the harm suffered by the claimant; at the time the product left the manufacturer's control, the manufacturer knew or, in light of then existing scientific and technical knowledge, reasonably should have known of the danger that caused the claimant's harm. The standard of proof is preponderance of evidence29. This is the standard required in most civil cases and is satisfied if the claimant proves that its version of facts, causes and damages is more likely than not the correct version. Simply put, if as per evidence presented, there is more than 50 per cent probability that the product was faulty the claimant would be said to have satisfied the standard of preponderance of evidence30.



29



Id, cl 73. Preponderance of the Evidence, available at http://courts.uslegal.com/burden-of–proof/ preponderance-of-the-evidence/ (Last visited on October 27, 2015). 30
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However, the burden on the claimant to prove each and every one of the seven facts listed above is very onerous 31 . The requirement to prove deviation from manufacturing specification or manufacturing defect would be very challenging for the claimant because of lack of common knowledge on technical components and processes involved in manufacturing of goods. Further, the cost of obtaining expert opinions on this matter would also be high. Moreover, in addition to facts regarding the concerned product, the claimant also has to ascertain and prove what the manufacturer knew or should have known “in light of then existing scientific and technical knowledge” 32 at the time the product was cleared for sale by the manufacturer. How is a common man expected to gauge the scientific and technical knowledge that existed at the time the goods were manufactured? When viewed as a whole the burden placed by the proposed law on the consumer to establish product liability claim is draconian. As per European Union’s directive on product liability, a consumer is only required to prove the damage/ injury caused; the defect in the product and the causal link between the defect and the damage33. Further, the concept of defect is very widely worded to the effect that a product can be proved to be defective if its safety is not as a person is generally entitled to expect, taking all circumstances into account, such as presentation of the product, use to which the product could be reasonably put and the time when the product was put into circulation34. All member states of the European Union have framed statutes enshrining the said directive on product liability. The difference between the onus placed on a consumer in countries of the European Union vis-à-vis an Indian consumer is stark and seemingly without any reasonable explanation. Further, after the claimant establishes all seven facts by preponderance of evidence, the manufacturer would also be given an opportunity to defend its case. In terms of clauses 73 and 74 of the Bill, certain defenses are available to the manufacturer/ product seller. For instance, it would be a defense to show that at the time of the injury, death, or property damage, the product was misused, altered, or modified. Also, a manufacturer will not be liable for 31



Sub-clause (1) of clause 73 of the Bill clearly specifies that a claimant has to establish all the six facts listed therein before a manufacturer can be held liable in a product liability action. Further, sub-clause (2) of clause 73 mandates that claimant “shall” prove that “at the time the product left the manufacturer's control, the manufacturer knew or, in light of then existing scientific and technical knowledge, reasonably should have known of the danger that caused the claimant's harm”. 32 The Bill, supra note 1, cl 73(2). 33 Council Directive of July 25, 1985 on the approximation of the laws, regulations and administrative provisions of the Member States concerning liability for defective products (85/374/EEC), OJ No L 210 of 7.8.1985, p. 29, art. 4 (hereinafter Council Directive). 34 Id, art. 6.
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failure to instruct or warn about a danger that is known or open and obvious to the consumer, or should have been known, taking into account the characteristics of the product and the ordinary knowledge common to the persons who ordinarily use or consume the product. In addition to the specific defenses available, the manufacturer can also contest each of the seven facts listed in (i) to (vii) mentioned above, sought to be proven by the claimant. For instance, the manufacturer can easily claim that it did not know of the defect at the time of clearance of the goods from the factory. D. LIABILITY IN CASE OF CLAIM As a general rule, manufacturer of the defective product will be liable in a product liability action. However, the Bill creates a distinction between manufacturer and product seller and specifies six circumstances in which product liability claim can be asserted only against the product seller and not the manufacturer35. Generally, it is advantageous for the claimant if the category of persons against whom a claim can be asserted includes persons other than the manufacturer. For instance in case of imported goods, the actual manufacturer would not be subject to Indian laws and in such a case the entity that imports such goods into India for sale can be held liable. However, because the Bill states that only in certain circumstances can a product seller be held liable and in other circumstances only the manufacturer, the burden on the claimant will increase to the extent of proving that the claim has been asserted against the correct person as provided in the Bill. Further, the defendant will also get another defense to the extent that if the claim has been asserted against a manufacturer, it can be contested that the same lies only against the product seller, as per law, and vice-a-versa. European Union’s Directive on product liability makes a “producer” liable for damage caused by a defect in his product 36 . The Directive defines “producer” to include different persons such as manufacturer, importer and also states that if as a result of the provisions of the Directive, two or more persons are liable for the same damage, they shall be liable jointly and severally37. This is a simple and effective way of protecting the consumers and ensuring ease of obtaining redressal.



35



The Bill, supra note 1, cl.75. Council Directive, supra note 33, art.1. 37 Id, art. 3 and 5. 36
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E. AVAILABLE RELIEF/ REMEDY It is important to note that the Bill does not provide for any reliefs or penal provisions specifically applicable in case of a product liability action, if it is successfully proven by the claimant. Clause 35 of the Bill almost mirrors section 14 of the CPA and lists the reliefs/ remedies that can be awarded by the consumer dispute redressal agencies in case the allegations of the complainant are proven. In terms thereof, prima facie the same reliefs/ remedies are available in a product liability claim as in case of violation of any of the consumer rights enshrined in the Bill. This includes replacement of the goods with new goods of similar description, compensation for any loss or injury suffered by the consumer, punitive damages and recall of goods. This creates confusion since the prospective complainant would not be able to comprehend the need to assert a product liability claim under Chapter VI of the Bill and fulfill the onerous burden of proof if prima facie the same reliefs/ remedies are available.



IV. UNFAIR TERMS OF CONTRACTS A. CURRENT LAW Presently, no statute contains provisions relating to unfair terms in consumer contracts. However, there are certain legislations, such as the Indian Contract Act, 1872, Specific Relief Act, 1963 and Competition Act, 2002 that prevent one party to a contract from taking undue or unfair advantage of the other in certain specific situations38. Courts have given relief in cases where weaker party has been burdened with unconscionable, oppressive, unfair, unjust and unconstitutional obligations in a standard form contract39. The Law Commission in a report published nine years back had opined that there was a need to protect consumers from the disadvantages of extensive introduction of standard terms of contracts which are one-sided; and hence, there was a need for additional provisions in India for redressal against unfair terms of contracts, apart from the existing provisions contained in the Indian Contract Act and Specific Relief Act40. B. PROPOSED PROVISIONS 38



Law Commission of India, 199th Report on Unfair (Procedural and Substantive) Terms in Contracts (August 31, 2006), available at http://lawcommissionofindia.nic.in/reports/ rep199. pdf (Last visited on October 28, 2015) (hereinafter 199th Law Commission Report). 39 Vandana Pali, Law Related to Standard Form of Contracts, November 4, 2013, http://www. mondaq.com/india/article.asp?articleid=272948 (Last visited on October 27, 2015). 40 199th Law Commission Report, supra note 38, 4.
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The Bill seeks to enshrine the law on unfair terms in consumer contracts. In terms of the Bill, consumers and other specified persons can file a complaint if they have suffered a loss due to an unfair contract entered into by them and seek any relief provided under the Bill41. The term “unfair contract” has been defined to mean a contract that contains one or more of the following six specified terms42(i) Which require a party to make excessive security deposit for the performance of contractual obligations; (ii) Where penalty imposed for breach of contract is disproportionate to the loss occurred due to such breach to the other party; (iii) Which disallow early repayment of debts even on payment of applicable penalty; (iv) Which allow contracts to be terminated unilaterally without reasonable cause; (v) That permit a party to assign the contract to the detriment of the other party without that other party's consent; (vi) Which impose on the consumer any unreasonable charge, obligation or conditions which puts the consumer at a disadvantage. The approach that the Bill has adopted towards unfair contracts is problematic because it has identified five very specific terms which alone would render a contract unfair and a sixth term that is open-ended but puts the onus on the complainant to prove that it was unreasonable without there being any principle to determine what would be treated as unreasonable contract term. A law on unfair contracts should be such as to protect consumers from the menace of standard form contracts. Standard form contracts are usually preprinted contracts where the standard terms and conditions, unilaterally prepared by one party are offered to the other on a take it or leave it basis; rather, the terms are forced on the other party43. A standard form of contract may not contain the terms listed in (i) to (v) above and yet be unfair to the consumer due to certain other terms. Two types of terms that typically feature in all standard form contracts are those relating to exclusion of liability of the seller/ service provider in case of failure to perform contractual obligations; and, appropriation of authority to unilaterally alter terms and conditions. Such terms are not included in the list of unfair terms specified in the Bill.



41



The Bill, supra note 1, cl. 2(7). Idcl. 2(42). 43 199th Law Commission Report, supra note 38, 55. 42
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For instance, the standard terms and conditions of a popular cab hire company specifically exclude the company’s liability for any loss or damage suffered by the consumer due to the failure by the company to provide a cab within the stipulated time, even if the Company has agreed to so provide the cab. In such a case, the consumer would have to prove that the said term imposed an unreasonable “charge, obligation or condition” that was disadvantageous; but did the aforesaid term actually impose any “charge, obligation or condition” on the consumer? An effective way of framing the law on unfair contracts would be to follow the example of European Union’s Directive on Unfair Terms in Consumer Contracts. Member States of the European Union have implemented legislations to give effect to this Directive. For instance, United Kingdom passed The Unfair Terms in Consumer Contracts Regulations, 1999 (“UTCCR”). Regulation 5 of the UTCCR provides that an unfair term is one which has not been individually negotiated and which, contrary to the requirement of good faith, causes a significant imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer. Further, a schedule to the UTCCR provides an indicative list of terms which may be regarded as unfair. Thus, the approach in European Union Member State legislations on unfair contracts is to state the general principle of when a contractual term can be said to be unfair and then to provide an illustrative and non-exhaustive list of terms that may be regarded as unfair. Such an approach would be easier to understand and enforce by the consumer. C. AVAILABLE RELIEF/ REMEDY Another problem with the Bill is that it does not provide for any relief specific to unfair contracts that may be granted by the District/ State/ National Commission. As stated above, clause 35 of the Bill lists the reliefs/ remedies that can be awarded by the said consumer dispute redressal agencies in case the allegations of the complainant are proven. None of the reliefs/ remedies listed in clause 35 redress the effect of unfair contracts. In this context, reference may be made to the UTCCR. Regulation 8 of the UTCCR provides that an unfair term in a contract will not be binding on a consumer; however, the contract will continue to bind the parties if it is capable of continuing in existence without the unfair term. As per clause 16 of the Bill, only the CCPA has the power to declare unfair contractual terms as null and void. The consumer dispute redressal agencies, that is, District/ State/ National Commission have not been vested with the power to order that the unfair contract terms are void and hence, not binding on the customer. This begets the question whether the complainant in case of



156



Vol. 5 No.1 Jan 2016



ISSN (O): 2278-3156



Singh / The Consumer Protection Bill, 2015



unfair contracts should file a complaint only before the CCPA and not District/ State/ National Commission? Moreover, neither the CCPA nor the consumer dispute redressal agencies are authorized in terms of the Bill to order modification of the unfair terms. If the seller/ service provider is not ordered to modify the unfair terms in the contract it executes with its customers, then it would lead to a situation where every affected consumer would have to individually file complaints in order to seek redressal against the unfair terms.



V. OBSERVATIONS AND CONCLUSION The Bill has been introduced by the Central Government with the stated objective to amplify the scope of the CPA so as to address the myriad and constantly emerging vulnerabilities of the consumer 44 . However, from a review of the Bill it appears that it is cast in the same mould as the CPA with the only difference that certain concepts that have been the subject matter of legislation internationally have been incorporated in the Bill, such as product liability and unfair terms of contracts. As a result, while the intent was appreciable, the outcome has been less than convincing. The provisions relating to product liability are inexplicably draconian from the perspective of the consumer. The Bill is framed in a way that would make it easier for a manufacturer/ product seller to defend product liability, rather than for a consumer to successfully establish the claim. Similarly, the Bill adopts an inexplicably restricted view of terms that would qualify as unfair contractual terms. Such an approach would not be effective in protecting consumers from standard form contracts. Terms that typically form part of standard form contracts do not figure in the list of unfair terms included in the Bill. As a result, the consumer for each impugned term would have to prove that it imposed an “unreasonable charge, obligation or condition”. The whole purpose of framing a law on unfair terms of contract is to lay down the basic principle for what is unfair, like it has been done in the UTCCR. However, the Bill fails to do the same. Further, the Bill envisages only one relief specific to the problem of unfair contracts, which is, to declare the unfair term null and void and apparently that too can be ordered by the CCPA only and not the District/ State/ National Commission. Setting-up of the CCPA is a good move and should bolster consumer rights protection in the country. The CPC under the current statute is only an advisory body and it cannot enforce consumer rights or investigate/ inquire 44



The Bill, supra note 1.
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into the violation thereof. However, certain expectations from the Bill on this aspect remain unfulfilled. Firstly, it was expected that with the settingup of the CCPA, CPC would be disbanded and secondly, the scope of authority of the CCPA should have been more clearly defined vis-à-vis the District/ State/ National Commission so as to avoid any confusion that are likely to arise in the mind of the consumer. The Bill is drafted in such a manner that while it purports to enhance consumer rights, it does not actually successfully do so because the approach is curiously haphazard. The Bill should be suitably amended before it is passed by the Parliament so as to comprehensively and effectively protect the consumer.
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