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February 17, 2015



Jennifer Orr NPDES Construction and Erosion Control Bureau of Waterways Engineering and Wetlands Rachel Carson State Office Building P.O. Box 8460 Harrisburg, PA 17105-8460 Via e-mail: [email protected].



RE: DEP ID: 310-2135-001; Implementation Plan for Act 162 of 2014 Dear Ms. Orr: The Chesapeake Bay Foundation (“CBF”), and its more than 200,000 members, thank the Bureau of Waterways and Engineering for this opportunity to comment on Pennsylvania’s Department of Environmental Protection’s (“DEP” or “the Department”) proposed guidance on the Department’s interpretation of Act 162 of 2014 and its corresponding implementation plan. Pennsylvania’s Chesapeake Bay Blueprint plan, which consists of the Total Maximum Daily Load and the State’s Watershed Implementation Plan, relies heavily on protecting and restoring forested buffers. Keeping this in mind, CBF maintains that the guidance documents, along with interpretation of how to properly implement Act 162, are imperative to ensuring that water quality protections in the Commonwealth are met. The passage of Act 162 into law will set the Commonwealth back with regards to the federal requirements for riparian buffers in the Chesapeake Bay Watershed, as well as anti-degradation requirements in special protection waters. According to a recent assessment of Pennsylvania’s two-year milestones goals, it is estimated that the current rate of implementation of 6.44 acres of riparian buffers per day will need to be increased to 50.13 acres per day in order to meet the Commonwealth’s 2017 target for forested riparian buffers. This new law will doom the 2017 goal of 109,735 acres of forested riparian buffers since we will begin losing existing forested buffers and forgoing opportunities to create new forested buffers that are not available for federal and state subsidies. CBF also contends, as we have in our comments on the then proposed law, that the law violates the Commonwealth’s anti-degradation policy and, hence, both state and federal law. With these misgivings, CBF submits the following comments on the Proposed Regulations for consideration. In the absence of any comments by CBF on any of the provisions or sections of the implementation plan guidance, we would like to join with the comments submitted by the Campaign for Clean Water, of which we are also a signatory.
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Alternative to Buffer Requirement Consistency and clarification of the term “substantially equivalent” must be addressed throughout this process. CBF finds this terminology to be ambiguous while the science is clear –there is simply no scientifically equivalent practice equal to forested riparian buffers. Forested riparian buffers have been shown in large and growing numbers of scientific studies to be the best means of protecting and enhancing the quality of the biological, chemical, and physical habitat in rivers and streams, including Pennsylvania. As such, CBF urges the Department to construe the phrase “substantially equivalent” as narrowly as possible and with as much redundant protection built in as conceivable. Failure to address the potential increase in sediment and nutrients loads, increased in-stream temperatures, decreased oxygen concentrations, and streambank and in-stream habitat loss from the reduction of riparian buffers, could lead to violations of the Commonwealth’s antidegradation standards as well as violate the Chesapeake Bay’s Total Maximum Daily Load requirements to reduce loads from both sediment and nutrients. Applicability CBF maintains that the Department is incorrect in applying Act 162 requirements only to special protection waters, such as High Quality (“HQ”) or Exceptional Value (“EV”) rivers, streams, creeks, lakes ponds, or reservoirs. The plain language of Section 402(c)(1) states that “…persons proposing or conducting earth disturbance activities when the activity requires a National Pollutant Discharge Elimination System [(“NPDES”)] permit for storm water discharge…” may install either a forested riparian buffer or a substantially equivalent alternative to ensure compliance with water quality standards. See. Act of October 22, 2014, P.L. 2600, No. 162. There is no mention of this only occurring in special protection waters. The only mention of EV/HQ watersheds, comes in Section 402(c)(2) of the law with regard to the need to “offset” activities within 100 feet of a special protection water. The failure to clearly state that buffers, or their functional equivalent, are only needed in EV/HQ watersheds where an NPDES permit is needed, while specifically mentioning the EV/HQ requirement in Section 402(c)(2), suggests a specific legal intent by the General Assembly. CBF contends that buffers or their substantial equivalent alternatives are now required wherever NPDES permits are to be issued for such activities. Conclusion Once again, CBF thanks the Department for the opportunity to comment on its proposed guidance and the Department’s interpretation of Act 162 of 2014 and its corresponding implementation plan. If you have any questions or would like to discuss these comments further, please feel free to contact us. Sincerely, /s/ Lee Ann H. Murray Lee Ann H. Murray, Esq. Assistant Director/Staff Attorney Chesapeake Bay Foundation
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