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HOW GOVERNANCE MEDIATED BY CORPORATE SOCIAL RESPONSIBILITY STRATEGICALLY ENHANCES OUTCOMES FOR FIRMS AND PROJECTS DR JULIETTE BRATHWAITE1 ABSTRACT The downfall of some firms and collapse of certain projects recently, generates issues that require greater progress in alleviating related problems. Linked to these issues, is a problematic matter that is under-researched and needs further understanding. The problem involves how to realize better governance of firms and projects, and advance execution of strategy benefitting from project management maturity, so as to significantly add value and sustain desirable results. Stakeholders in policymaking, management, operations or research are expected to find this research important, for it also involves development of a model that suggests improving corporate social responsibility (CSR) as a way to enhance governance relationship with performance to result in improved outcomes incorporating value advantages, growth and sustainability. This paper involves review of literature and experiences combined in elements ascertaining the research gaps informing the new model and propositions, basis for examination of issues and seeking to enhance theory and practice. It draws on findings of how governance involves principles and processes that determine how firms and their units interrelate as authority is exercised and complied with (Rosenau, 2002). It involves ways of strategically integrating governance and CSR (Vives and Peinado-Vara, 2004), so managers in firms implementing projects can seek to avoid activities causing damage to stakeholders and increase likelihood of them being beneficial. Findings are also that models surrounding governance can focus more on effectively improving interactions, and maturity levels in project management. It is necessary to formulate models better applicable to underexplored or emerging market context, to avoid jeopardizing results or eroding the sustainability of outcomes. In focusing on requirements and interactions, it shows necessity for integration of best practices towards effective governance and attainments. However, it heeds necessary divergence, where specific practice further beneficially enhances responsibility and management being more efficient, while effectively intertwined with strategy and the effects of good governance. The review of literature guides this research to engage the theoretical perspectives of institutional and stakeholder theories, appropriate as combined they allow more critical examination of governance of firms and their projects while focusing on improved coordination of strategic processes and practices for more sustainable outcomes. Qualitative research and constructionist approach with thematic analysis is to enhance empirical examination and future study, given limitations of the current research. Keywords: Governance, Corporate Social Responsibility, Project Management, Integration, Outcomes INTRODUCTION The downfall of some firms and collapse of certain projects recently, generates issues that require greater progress in alleviating related problems. Linked to these issues, is a problematic matter that is under-researched and needs further understanding. This research examines how firms and projects can be better governed, including the enhancement of strategy implementation and maturity in project management, beneficial to the governance-performance relationship and their sustainability. The contribution and added-value developed from 1
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outcomes generated from this research and the implications for practice, are expected to hold the deep interest of researchers, policymakers, managers, and other stakeholders of the firm’s planning, operations and outcomes. The research is motivated by several factors, including issues generated from recent collapse of certain firms and high failure rates of projects. It is to help alleviate problems associated with such issues but more specifically the gaps whereby firstly a model is needed to adequately depict governance applicable to underexplored and various contexts (La Porta et al., 2000; Lubatkin et al., 2005). Secondly, such a model to benefit multiple contexts [OECD (Organisation for Economic Cooperation and Development), 2004], can better represent structures, processes and systems incorporating strategic and operational interactions, decisions, and outcomes (Hill and Jones, 2001; Tikkanen et al., 2005). Thirdly, it is necessary to incorporate in project governance, the need of project management for diverse management models (Shenhar et al., 2001) to enhance agility (Wysocki, 2009), given how the applicability of these is impacted by culture and other business environment factors that affect and distinguish firms and projects components, hierarchy, and values (Hofstede, 2001). Fourthly, and to support the first three gaps, it is also vital to better and strategically consider social responsibility, advantageous to projects success and the firm’s competitiveness (de Sousa Filho, Wanderley, Gómez and Farache, 2010). Models of corporate and project governance prevailing are formulated for developed countries that can more efficiently enforce them (Guest, 2008). Such models can focus more on effectively improving interactions in firms and projects, as well as maturity levels in project management. It is necessary to formulate models better applicable to underexplored or emerging market context, to avoid jeopardizing results or eroding the sustainability of outcomes. The importance of this research is therefore highlighted in the conceptual model developed, incorporating corporate social responsibility (CSR) in elements mediating the relationship of governance with performance. Its components emphasized in propositions, are to result in enhanced outcomes for firms and projects, combining advantageous elements for greater and sustainable value-added and development. It is specially to assist firms in emerging market economies including developing nations. While they can contribute significantly to economy and society internationally, firms in emerging economies (Spencer, 2003), experience alterations from recessionary impacts and weak governance, particularly where their financial markets are inefficient and underdeveloped, and their failure to appropriately and differently compete jeopardizes survival and sustainability. Findings support that governance principles and processes determine how firms, units and projects interrelate as authority is exercised and complied with (Rosenau, 2002). By strategically integrating governance and CSR (Vives and Peinado-Vara, 2004; Spitzech, 2009), managers implementing projects can seek to avoid activities causing damage to stakeholders and increase likelihood of them being beneficial. Ways of doing so involve enhancing perspectives to better incorporate not just regulation, but also ethics, prevention of negative infringement on stakeholders, and enhancing positive impacts on environment, economy and society, beneficial to competitiveness and development. Laws and institutions created to support the economic and social roles of firms, oversee compliance (Rosenau, 2002) of individuals and firms pursuing and benefitting from policies, investment and opportunities. However, for firms and projects to improve results and sustain advantages, they can more viably pursue innovative creativity in strategically managing governance integrated with CSR (de Sousa Filho et al., 2010), beneficial to outcomes or value added. In focusing on requirements and interactions, this research supports necessity for integration of best practices towards effective governance and attainments. However, it heeds necessary divergence, where specific practice more beneficially enhances efficient, responsible management, effectively intertwined with strategy and governance.



ISBN: 978-1-911185-31-4 (Online)



© 2017 The Author | AICILS-2017 © 2017 FLE Learning



7



7th Academic International Conference on Interdisciplinary Legal Studies



8



The methodology in this research involves examination of experiences and review of literature informing of the research gaps and theoretical perspectives, this foundation being the basis for derivation of Figure 1 new model and related propositions. Engaging the theoretical perspectives of institutional and stakeholder theories is appropriate, as combined they allow more critical examination of governance of firms and their projects while focusing on improved coordination of strategic processes and practices for more sustainable outcomes. This approach guides analysis of issues to contribute to enhancing theory and practice, while heeding limitations of the current research. Qualitative research and constructionist approach with thematic analysis (Yin, 2013), is to enhance empirical examination and future study. This research is to answer the main question of ‘how can firms and projects be better governed, incorporating the enhancement of strategy implementation and maturity in project management, beneficial to the governance-performance relationship significantly enhancing value and sustainability?’ This involves examining sub-areas: 1. ‘How, when and where do firms incorporate societal and ecological concerns in their strategic approaches so as to improve their roles and responsibilities and reduce hindrances to good governance and successful performance, and 2. What means are there to better integrate stakeholders’ requirements in governance systems including strategic planning and implementation to enhance outcomes in emerging markets?’ There is limited research merging corporate and project governance with social responsibility in emerging markets economies and few researchers have explored hindrances to good governance uniting such elements in the underexplored context. There is need for such research (Kearney, 2012). Firms and projects can better integrate social and environmental concerns in strategic management, for more responsible roles, implementation and outcomes beneficial to all stakeholders. This paper argues that when firms and projects engage more determination and practicality, CSR can be more purposefully integrated in their goals and outcomes. Figure 1 conceptual model, presents the Governance-Performance Relationship Mediated by Effective Strategies. Derived from the theoretical framework and examination of major gaps in the literature, it is complemented with four propositions, and supports key relationships in examining major issues, answering the research question involved in this research, to contribute to theory and help professionals and practitioners meet requirements. This paper has four sections. Section 2 next deals with Methodology, followed by Section 3 which presents the theoretical framework while discussing the derived conceptual model, and Section 4 concludes, incorporating implications, limitations and directions for future research.
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Figure 1: Governance-Performance Relationship Mediated by Effective Strategies
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METHODOLOGY The nature of both governance and CSR phenomena and guidelines from researchers such as Creswell (1998), prompted the methodology in this research to involve constructive and qualitative research (Lukka, 2003), allowing examination of experiences, review of literature and trialling. This informs the research gaps and theoretical perspectives, the foundation being the basis for derivation of Figure 1 new model and related propositions. The theoretical perspectives of institutional (Fiss, 2008) and stakeholder theories (Freeman, 2009; Donaldson and Preston, 1995) are engaged in combination, appropriate as combined they allow more critical examination of governance of firms and their projects while focusing on improved coordination of strategic processes and practices for more sustainable outcomes. This approach guides the analysis of issues so as to contribute to enhancing theory and practice, while heeding limitations of the current research. This research involves a combination of techniques that also includes secondary analysis, consultation with stakeholders including auditors, stock-exchange personnel and board directors in Barbados so as to link governance, responsibility and implementation issues. The researcher also conducts lectures and tutorials and assesses in related courses including that on business, government and society, of which corporate governance, corporate social responsibility and ethics are components, so ongoing research is undertaken in the areas. Academic journals are utilized, representative of practical advancement and allowing academic rigor (Hällgren, 2012), supporting integration of elements from the Model and propositions informing the analysis and implications. The secondary sources employed facilitate document analysis and databases specific to the firms investigated, selected purposefully (Babbie, 2010). The research also benefitted from discussions with specialists in the area and the researcher is mindfull not to make the research unwieldy, yet taking steps to maintain informative, meaningful analysis from highly relevant findings (Boddy, 2016). Time, financial and other constraints led the research to data saturation, as governance incorporating strategic planning and implementation was considered heeding requirements in diverse areas of the firm.
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Examining approaches from other models helped to maintain procedures in validity and reliability while elements structural and interaction analyzed help validate the framework and support findings and implications that are in effect the contributions. Although the focus is not on causal relationships, the blend of procedures heeding deductive and inductive approaches, is to support future empirical investigations employing either quantitative or qualitative method. Procedures for qualitative data analysis (Miles and Huberman, 1994), guide integration of theory and practice, so processes, outcomes and comparison, help better clarify issues and lead to meaningful theoretical and practical implications. THEORETICAL FRAMEWORK AND CONCEPTUAL MODEL DISCUSSION This research addresses how firms and projects can be better governed, incorporating the enhancement of strategy implementation and maturity in project management, beneficial to the governance-performance relationship significantly enhancing value and sustainability. It engages governance and social responsibility interlinkages, so institutional and stakeholder theories combined can allow more advantageous engagement of perspectives that enhance understanding and critical examination of governance of firms and their projects, while focusing on improved coordination of strategic processes for more responsible attainment of sustainable outcomes. Developing sustainably involves meeting current needs without compromising future generations' ability to meet requirements and goals (Steurer, 2009). Institutional theory perceives CSR within economic governance including elements of the market and state regulation (Brammer, Jackson and Matten, 2012). Williamson (2000) finds that culture and informal institutions constrain political institutions, laws, judicial and court systems, and impact enforcement and efficiency in resources allocation to sustain performance. Governance Governance involves principles and processes that determine how firms and their units interrelate and how elements in their systems interact, as authority is exercised and complied with (Cadbury, 2000; Rosenau, 2002, 2003). It occurs while firms and society coordinate systems individually or collectively steering themselves through channels as they strive to comply with guidelines or diligently pursue policies, goals and outcomes. It links with sustainable development requiring integration that is horizontal in sector policies, vertical where tiers of government cooperate, participative for stakeholder involvement in decisions, reflexive concerning knowledge, and promotes intergenerational equity to maintain a balance in short- and long-term (Steurer, 2009). Main characteristics of governance include board size and composition (Kyereboah-Coleman, Adjasi and Abor, 2006), and hierarchy of objectives related to strategic initiatives (PMI, 2013). Governance can be strategically integrated with CSR (Vives and Peinado-Vara, 2004), so that managers in firms implementing projects can pursue measures to avoid activities causing damage to stakeholders, and increase likelihood of outcomes being beneficial. Ways of integrating governance and CSR (Aguilera et al., 2007) strategically include improving the board of directors’ oversight. Enhancing directors’ independence and creativity can be blended with recognition of investor and employee capability and limitations. Moreover, balancing board involvement in governance and management can be further pursued, encouraging the adoption of mutual partnerships and higher investor returns. However, success with these interactions is impacted by environment elements such as culture, for stakeholders in emerging market economies such as the Caribbean operate in context where the status quo is accepted more, and power distribution is unequal (Punnett, Dick-Forde and Robinson, 2006). In this context models supporting greater governance equity (Scherer, Baumann-Pauly and Schneider, 2013), are sparse.
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Governance and Performance of Firms and Projects Governance incorporates corporate accountability as well as structures and processes that allow the firm to successfully operate (Kyereboah-Coleman et al., 2006). How corporate governance assist firms and projects management, including interactions internally and externally, influences outcomes from such firms and projects and related impacts economically and socially. However, there are still inconclusive results regarding linkages between corporate governance and firm performance (Gompers, Ishii and Metrick, 2003; Sanda, Mukaila and Garba, 2003). Good governance considerations involve preventing and reducing recent corporate malfeasance (Becht, Bolton and Rosell, 2002), such as Ponzi and other schemes similar to Clico Insurance in the Caribbean, oil spills and pollution by different firms such as BP and Union Carbide, poor corporate governance by Enron, and Nike sweatshops in Asia (Zandstra, 2002; Pederson, 2006; Soverall, 2012). These impact governance, ethics, and CSR (AMA, 2006, 2007). The models surrounding corporate governance are still traditionally determined and influenced by legislation and codes which need to be effectively communicated, and the economic and legal institutions are impacted through political process as governance and regulation interact (Kyereboah-Coleman et al., 2006). From the 1980s, corporate governance is heavily influenced by economic institutional theory, although by the 1990s more attention from academia and practitioners shifted to incorporate models such as the stakeholder theory. It is crucial for stakeholders to be involved in the firm’s decision making (Lewis, 2000; White, 2006, 2009). All such groups including the firm’s shareholders, staff, customers, suppliers, and community that have a significant stake in it, can be represented on the board of directors, to support effective governance (Gibson, 2000). With international demand for greater effectiveness and efficiencies into the 2000s timeframe, it is crucial to also heed the impacts from the dynamic environment of business which generate necessity to formulate models better applicable to underexplored or emerging market economies context. Firms in emerging economies (Spencer, 2003), can and do contribute significantly to economy and society internationally, but experiences of recessionary effects, other changes and impacts, can be exacerbated by weak governance, and development hindered by inefficient, under-developed financial markets and failure to appropriately compete, jeopardizing sustainability. Evidence concerning governance and performance of firms, also finds that well-governed firms experience higher performance (Kyereboah-Coleman et al., 2006; Bebchuk and Weisbach, 2010), especially where board of director’s structure is two-tier and board size 8-11 directors with the majority being outside members. Firms with better governance frameworks can also experience lower capital costs, better performance, access to finance, and better treatment of stakeholders (Claessens et al., 2002; Zhai, Xin and Cheng, 2009). Moreover, where stakeholders’ rights are strongly upheld, annual returns are 8.5 percent higher than others who rather face crisis (Gompers et al., 2003). Better performance is supported by board characteristics of expertise, independence, monitoring, oversight and accountability (Kyereboah-Coleman et al., 2006). How firms are owned and controlled is established through corporate governance, and the economic and legal institutions that pursue its purposes, supervise legislation including rules and standards (Kyereboah-Coleman et al., 2006), and make the parties who direct and control the firm’s management, accountable. The structure and management of corporations has changed over time, to present day separation of ownership by stockholders and control by professional leaders (Post, Preston and Sachs, 2002). The basis of CSR has moved from just code of ethics (Ciulla, 1991), evolving to prominence in public agenda (Mintzberg, 1984), given globalization and stakeholders’ pressure making it difficult to effectively influence powerful corporations by regulatory and other means (Neergaard and Pedersen, 2003). Firms and other institutions are required to assist with governance and oversight of their conduct, including self-
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regulation, codes, and systems for management, labelling and standards for evaluation and reporting (O’Rourke, 2003; Matten and Crane, 2005). The current reality in the environment of business for firms and projects, is that there is recent collapse of certain firms and high failure rates of projects. It suggests that firms experiencing dynamic contextual impacts in certain environments, can benefit more from upgrade or reformulation of their business model (Kijl et al., 2005; Al-Debei and Avison, 2010; Osterwalder and Pigneur, 2010; Achtenhagen, Melin and Naldi, 2013), guiding their governance-performance relationship, so that its depiction is more than adequate, applicable to underexplored and various contexts (La Porta et al., 2000; Lubatkin et al., 2005). Emerging market economies or developing countries are embracing good governance with a view to sustainable development (Kyereboah-Coleman et al, 2006; Senge, 2008), but can also better build and heed key success factors and indicators to support agility and attainment of standards. Proposition 1: Corporate and Project Governance provides goals and configurations, that enable guidelines and standards to be established, specifying processes that facilitate successful attainment of responsible outcomes for firms and projects. Good Governance and Effective Strategies The effectiveness of corporate governance, formally implemented and complied with through sovereignty, constitutional legitimacy and other formal prerogatives (Rosenau, 2002), is highlighted through various theoretical lens. The review of literature guides this research to engage the theoretical perspectives of institutional (Fiss, 2008) and stakeholder theories (Freeman, 1984; Donaldson and Preston, 1995; Letza, Sun and Kirkbride, 2004) combined, appropriate as both their similarities and differences allow more critical analysis of governance of firms and projects while focusing on responsibility and improved coordination of strategic processes supporting sustainable outcomes. Institutional and stakeholder theories jointly help complement corporate governance and corporate social responsibility processes, advantageous to improving the firm’s model of governance. Combined they can better inform solutions to enhance efficiencies and avoid sanctions for poor responsiveness to market and stakeholder requirements, such sanctions including loss of investors, government intervention, and consumer and pressure-groups dissatisfaction (Smith, 2003). Figure 1 Model of governanceperformance relationship hinges on successes from effective PM and CSR strategies enhancing good governance processes and practices to result in outcomes beneficial to multiple contexts. According to OECD (Organisation for Economic Cooperation and Development), 2004), good governance can better represent structures, practices and systems incorporating strategic and operational interactions, decisions, and outcomes (Hill and Jones, 2001; Tikkanen et al., 2005). Good governance is linked to lower capital expenditures but higher valuations, profits, sales growth (Claessens et al., 2002). A novel trend in governance (Miller and Hobbs, 2005; Patel 2007), project governance involves elements of portfolio direction, project sponsorship and management, and disclosure and reporting (APM, 2011), these being linked with evaluating the application of corporate governance practices in project management (Siqueira and Neto, 2012). Ideally, the perspectives of the board and owners clarified, is to be integrated with perspectives of managers (Klakegg, 2009), governance of project management and corporate governance being integrated (Wideman, 2005) to enhance capabilities. Moreover, firms enhancing their hierarchy of objectives in strategic initiatives management through effective project management, can overtime enhance their levels of project management maturity (PMI, 2013), beneficial to good project governance and corporate governance. In governance of both firms and projects, there is also attention to strategies, risk management, control (Brenman and Solomon, 2008; Brown et al., 2011), engagement and sustainability (Manetti, 2011). Firms can leverage resources and reap greater opportunities (Arena, 2006) through good governance,
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reducing vulnerabilities (Eccles, Newquist and Schatz, 2007) in sectors private and public (Peters and Rob, 2010). Strategic advantages can be built around project management and CSR in conjunction with governance. Yet it is necessary to formulate models better applicable to underexplored or emerging economies context, which dynamic markets if left unheeded present risks and other elements that can jeopardize results and erode the sustainability of outcomes. This research presents in Figure 1, a new model incorporating governance and social responsibility combined, focusing more on effectively improving strategies, interactions and maturity levels in firms or projects beneficial to managing or meeting stakeholders’ needs. Proposition 2: Governance influences the effectiveness of strategies, capabilities, and level of accountability supporting stakeholders and investments of firms and projects integral to implementation, integration and outcomes in dynamic context. Project Management Supporting Effective Strategies, Governance and Outcomes Success with the firm’s operations, is supported by configurations, procedures, practices, cultures and systems that encompass governance (Keasey, Thompson and Wright, 1997). Project management (Meskendahl, 2010) is a key mitigator of organisational risk and a key element of governance. Governance framework and management system coordinating the whole firm can better incorporate projects systems (Too and Weaver, 2014; Görög, 2016). Literature reveals the necessity for firms to incorporate in the governance of projects, diverse management models (Shenhar et al., 2001) to enhance agility (Wysocki, 2009), the dexterity necessary to improve configurations and coordination, given that how models are applied in different settings, can be impacted by business context, including culture. Such culture affects and distinguishes the constituents of firms and projects, hierarchy in structures and objectives, and values (Hofstede, 2001). There is also a need for personnel and other resources involved with all the firm’s projects, to responsibly execute strategies. By pursuing solutions that are sustainable economically, ecologically and socially (Arena, 2006), serving stakeholder interests, firms' morals, operations and reputation are better supported (Doane, 2005; Porter and Kramer, 2006). Encouraging compliance and good business practices (Nestle, 2006; Heerkens, 2008) help create long-term societal value, crucial especially in emerging markets where improved conditions and capabilities are vital to effective operations. Project managers have a fundamental role to play in CSR as they implement strategy, experiencing environmental impacts that differentiate projects and firms (Tharp and Chadhury, 2008). Their roles in strategic planning and evaluation (Turner, 2006), can be enhanced by better analyzing issues of relevance to successful outcomes for projects and firms. CSR Supporting Effective Governance, Strategies, Projects and Outcomes Relationships between firms’ internal mechanisms for governance and how society conceptualizes the scope of firm’s accountability are concerns of governance (Deakin and Hughes, 1997). Tharp and Chadhury (2008), find that compelling reasons for firms to engage in CSR efforts include moral obligation, sustainability, license to operate, and reputation. CSR is still a fairly novel area that encourages firms to go farther than social obligation (Friedman, 1970), to integrate concerns also social and environmental into strategic management and interactions domestically and internationally (Norburn, 2000; Okpara, 2011). As social responsibility strategies are associated with competitive advantages (de Sousa Filho et al., 2010) and performance (Lee, 2008), this research further calls for CSR to be incorporated by executives, managers and other stakeholders, into strategic planning, implementation and outcomes. There are frameworks to enhance consideration of CSR to enhance a firm’s competitiveness as well as societal good (Porter and Kramer, 2006; Grant and Pennypacker, 2006), but these can be vulnerable to market failure and variations in standards at times common to firms and societies. However, there is still need for universal change in this area to be
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affected, and significant risk and effort with novel standards, initiatives, partners, and rewards. It is therefore crucial for firms to reduce their defensiveness and rather take proactive action in integrating initiatives with social responsibility, for although risky, significant payoffs are expected (Porter, 2003) as addressing standards and transparency, they can become part of the nexus of strategies to enhance competitive outcomes. This is vital to help reduce the gap whereby prevailing models of corporate and project governance still focus more on developed countries and are therein formulated and so more efficiently enforced (Guest, 2008). Proposition 3: Governance supported by PM and CSR, can enhance strategies and implementation, and their integration improve capabilities to secure outcomes to meet requirements and sustainably compete. PM with CSR as Effective Strategies Mediating Governance-Performance Relationship Governance involves principles, processes and practices, that determine how entities and systems interact as they are co-ordinated (Rosenau, 2002, 2003). This research proposes that integrating best practices towards good governance can be enhanced by strategies involving better incorporation of elements of social responsibility (Tharp and Chadhury, 2008) and project management maturity (PMI, 2013), through more effective interactions of institutions and other firms’ stakeholders. Social responsibility is indispensable (Mintzberg, 1983) to strategy impacts on many stakeholders (Andrews, 1987; Arena, 2006). This highlights interdependency between firms and society (Porter and Kramer, 2006). By strategically engaging CSR (Husted and Allen, 2000; Vives and Peinado-Vara, 2004), and linking industry forces, stakeholder relationships, internal resources, ideas and values, managers in firms and projects can seek to avoid their activities causing damage to stakeholders and increase likelihood of them being beneficial. Apart from incentives from legislation and regulation, motives for responsible activities include ethics, rights of stakeholders and environment, and boosting competitiveness and economic development. Laws and institutions are created to support these economic and social roles of firms, and the pursuit of policies, investment, opportunities and outcomes. However, for firms and projects to improve results and sustain advantages, they can viably pursue commitments and innovative creativity in strategically managing governance integrated with social responsibility. Corporate leaders can combine factors beneficial to outcomes, continuity and sustainability, as they manage change in increasingly dynamic environments. Variances can exist in cultures, stakeholders’ needs, governance systems, requirements of institutions and markets, corporate structures, level of competency of boards and staff, and effectiveness of outcomes. To support sustainability, stakeholders pursuing governance incorporating standards, monitoring and assessing impacts and performance, can heed needs to assure accountability with outcomes (Turner, 2009). Firms seeking to better develop can strategically consider social responsibility advantages for projects’ success and firms’ competitiveness (de Sousa Filho et al., 2010), for in redefining business CSR overtime now includes management of environment and supply chains, disclosure, and community engagement (Campbell, 2007). To improve interactions (Winch, 2001; Muller and Turner, 2010), integrate governance, project management and CSR elements beneficial to multiple constituents’ needs. Institutional theory (Scott, 2004) reveals power or inflexibility in specialist bodies heavily influencing governance processes, limiting autonomy and innovation. However, stakeholder theory (Freeman, 1984; 2009) while supporting some elements, varies with significant leeway for multiple constituents’ input to spearhead means for change and reduction of hindrances. This is supported by the fourth proposition:
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Proposition 4: Governance significantly impacts the effectiveness of strategies and outcomes, and integrating elements of accountability is beneficial to institutions and stakeholders who risk investments to secure outcomes and sustain competitiveness. CONCLUSION This research seeks to address how firms and projects can be better governed, incorporating the enhancement of strategy implementation and maturity in project management, beneficial to the governance-performance relationship significantly enhancing value and sustainability. For successful corporate governance, directors must capably and competently supervise corporations. Directors, managers and other stakeholders need to better assess how, when and where to incorporate societal and ecological concerns in their strategic approaches so as to improve roles and responsibilities and reduce hindrances to good governance and successful performance. This paper proposes that it is necessary that both institutions and stakeholders seek and utilize the most appropriate means to better integrate all stakeholders’ requirements in governance systems (Zhai et al., 2009; de Sousa Filho et al., 2010; Bebchuk and Weisbach, 2010), including strategic planning and implementation to enhance outcomes in emerging markets. Measures supporting Figure 1 Model of Governance-Performance Relationship Mediated by Effective Strategies, can incorporate best practices, legislation and regulations, appropriate MIS and motivation to balance standards and compliance. Director independence and creativity can be blended with recognition of investor and employee capability and limitations. Board involvement in governance and management can be better balanced, encouraging adoption of mutual partnerships and higher investor returns. Analytically policies, priorities and direction can be better aligned with management of the firm and projects so as to minimize cost and resource use. Appropriately revised techniques are to lead to effective decision-making, assessment, reward, accountability, enterprise and social responsibility. Implications Although frameworks in governance exist (Porter and Kramer, 2006; Too and Weaver, 2014), business owners, directors, managers and academics should find this paper important as it explores means for development and adoption of a more integrated framework and practice for governance to effect improvement in organizations and systems. Partnerships that mutually benefit stakeholders such as investors, directors and employees (Husted, 2003), can help firms reap advantages if appropriate integration of aspects occur within regulations, institutions and other controls appropriate but flexible for social and economic context. Purpose and practice can therefore be suitably aligned to enhance capabilities for governance, strategy and performance with board expertise and oversight improved and the firm’s outcomes to further support sustainability. Improving interactions with legislation and institutions can better provide for initiatives and maturity, to improve competitiveness responsibly and enhance quality in firms’ operations and environment. This is supported by some researchers (Norburn, 2000; Zadek, 2005; Grant and Pennypacker, 2006; Okpara, 2011; Görög, 2016). This paper further adds to the theory on corporate governance and project governance, improves institutional theory and processes and practices for reform through the new conceptual framework in Figure 1, and its proposals, especially proposition 1. Power or inflexibility in specialist bodies heavily influencing governance processes characterizes institutional theory (Scott, 2004) which elements can limit autonomy and innovation. However, stakeholder theory (Freeman, 1984) combined with this allows variation in perspective and significant leeway for implementing means for developing or transforming, reducing gaps between theory and practice, and decreasing or removing hindrances to better governance. Governance incorporating strategically managing the firm and its projects responsibly can benefit from further integration and innovation to improve success and sustainability of outcomes (Vives and Peinado-Vara, 2004; Too and Weaver, 2014; Görög,
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2016). Business owners, directors, and managers can benefit from this research and new model as if heeded, the expectations are for improvements in policy making, implementation and effectiveness in emerging market economies such as Barbados, where cultural and governance systems value compliance and performance. By incorporating CSR with Project Management strategies beneficial to responsibly attaining strategic goals or results, projects managers can better engage risk assessment and mitigation, increase commitment and secure greater opportunities and outcomes. However, there is necessity for significantly enhanced resources availability, knowledge, commitment and harmoniousness (Pederson, 2007), to bolster the governance-PM-CSR-Performance relationships. These elements integrated seek to upgrade the literature in governance and strategic management in emerging market economies, assists the reduction in gaps in theory including stakeholder perspective, and allows future research to be enhanced through combining institutional and stakeholder theories utilized in this research to advance the analysis, and to support interactions signified in Proposition 4. It is rather innovative to better link CSR to the business interests of the firm, including its strategic initiatives and projects to enhance its governance-performance relationship and sustainable outcomes (Guest, 2008; de Sousa Filho et al., 2010). However, the mediating influences of Project Management and CSR as combinative strategies to enhance governance effect on performance of projects and firms, is impacted by dynamic environment factors including culture and the requirements of institutions, markets and stakeholders. Moreover, in emerging markets (Spencer, 2003; Kyereboah-Coleman et al., 2006), heeding the key success factors and indicators can enhance agility and standards, reduce hindrances and support viable outcomes (Heerkens, 2008). They can more strategically engage CSR (Husted and Allen, 2000; Vives and Peinado-Vara, 2004), exploring stakeholder interactions while linking industry forces, and improve internal resources, ideas and values of executives and other managers in firms and projects. This enhances the stakeholder perspective while advancing theory in project management and strategy implementation, supported by propositions 2 and 3. Limitations and directions for future research Although research for this paper included information from both developed and developing countries, focus on emerging market economies, especially in Latin America and the Caribbean and more specifically Barbados, can reduce the frontier from within which stakeholders and organizations are analyzed and therefore limits generalizability. Nevertheless, it is envisaged that the findings and recommendations issuing forth from supporting literature and experiences, can be used to improve policies, and to inform implementation and practice for efficient, effective, responsible governance. Future research can be more in-depth and concentrate more on different firms and sectors for comparison. Various techniques appropriate for studying the phenomena of governance can be utilized including case study analysis (Eisenhardt, 1989; Yin, 2013) that can incorporate cross-sectional data. REFERENCES Achtenhagen, L., Melin, L. and Naldi, L. (2013) Dynamics of business models - strategizing, critical capabilities and activities for sustained value creation. Long Range Planning, 46(6), 427-442. Aguilera, R. V. et al. (2007) Putting the S back in corporate social responsibility: a multilevel theory of social change in organizations. Academy of Management Review, 32 (3), 836863. Al-Debei, M. M. and Avison, D. (2010) Developing a unified framework of the business model concept. European Journal of Information Systems, 19(3), 359-376. AMA. (2006) The Ethical Enterprise: Doing the Right Things in the Right Ways, Today and Tomorrow. American Management Association (AMA)/Human Resource Institute.
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HOW ORGANISATIONAL CULTURE WITHIN AUSTRALIA’S DEPARTMENT OF IMMIGRATION AND BORDER PROTECTION AFFECTS COMPLIANCE WITH THE REFUGEE CONVENTION - A METHODOLOGICAL CONTRIBUTION KAMAL K K HEWAWASAM REVULGE2 ABSTRACT This is a study which aims to gain insight into the complexity and realities of the current asylum and refugee decision-making process of the Australia’s Department of Immigration and Border Protection (DIBP). The researcher primarily argues that if Australia claims it supports and protects asylum seekers and refuges and respects human rights, Australia should do so consistently with international human rights standards. However, it is pointed out in the literature that the DIBP has issues within its organisational culture (OC); these, the researcher suggests, may impact upon its procedural fairness (PF) and decision-making of the DIBP. Consideration has given as to why a qualitative approach is going to be used as appropriate for the research and the choices of methods which include the use of researcher’s own experience in the industry as a Migration Lawyer. Using this method, the researcher expects to make a methodological contribution to the field. Key words: Migration Law/Human Rights law/Administrative law/Organisational Culture/Decision-making INTRODUCTION Australia is a party to the 1951 Refugee Convention (“Refugee Convention”) and its 1967 Protocol and considers itself a good international citizen (McAdam and Chong, 2014). However, treatment of asylum seekers/refugees arriving in Australia does not comply with obligations under the refugee convention (Koser, 2015). This research wants to focus on the impact of organisational culture to explore how culture within the Department of Immigration and Border Protection (DIBP) affects visa decision-making processes. Purpose of this paper is to propose a suitable methodology for the research. RESEARCH DECISION AND METHODOLOGY For this research various design and methodological issues have been targeted selectively to explore the legal and social aspects which are embodied in the research question. Hence, this study takes a socio-legal approach that is informed by insights of the refugee/asylum seeker determination process of the DIBP, in favouring the exposure of tensions and inconsistencies; in emphasising the complexity; and in adopting an exploratory and analytical mode of scholarship. In the below sections, the researcher discusses the choices of his expected methods for the research process, considering the implications of the study while acknowledging the strengths and weaknesses of those methods. At this point, it must also be acknowledged that researching within the area of migration law, asylum seekers and refugees has several important research design implications as it is a highly politicised area and the study focuses on a vulnerable group. Therefore, ethical implications may arise at every stage of the research process. First, consideration will be given as to why a qualitative approach is going to be used as appropriate for the research and the choices of methods that is made, such as; 2
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• use of researcher’s own experience in the industry as a participant observer, • semi structured and/or unstructured interviews and • documentary analysis. The above three methods are proposed after many months of work and making changes to the original research proposal. The data collection process is discussed in detail, paying attention to issues relating to researching ‘hard-to-reach’ populations (Rosenberg 2008); asylum seekers/refugees and visa officials of the DIBP. Issues of access, consent, and ethical concerns are discussed in relation to each of the above-mentioned methods. The present study focuses on two research objectives; 1. to focus on DIBP’s OC and explores how its OC affects its immigration decisionmaking processes in compliance with the Refugee Convention. 2. to generate some practical recommendations concerning ‘protection of Refugee Convention rights’ for the benefit of both policy makers and the DIBP, and other state regulators. To investigate these, the study is centred on a main research question followed by three sub research questions. MAIN RESEARCH QUESTION How OC within Australia’s DIBP affects compliance with the Refugee Convention (RC). Once the above is established, key derived sub-research questions will be: Sub-Research Questions 1. What is the DIBP’s OC pertaining to its decision-making process? 2. How does its OC influence its adherence to procedural fairness (PF) of DIBP migration decisions on asylum seekers? 3. How do DIBP decisions relate to, support and/or hinder the implementation of the RC? How to answer these questions are discussed in the following sections, highlighting his research design as robust, rigorous and methodologically sound. The researcher also uses few guiding questions to develop the various elements of the research and each of these will form a critical element of the study, finally he will uncover how the DIBP’s OC affects in compliance with the RC. Each of these questions will be discussed in detail in the following section. The study has three main components; 1. OC 2. Decision-making process with respect to asylum/refugee applications 3. Adherence of PF in compliance with the RC. Each of these design components needed to be addressed in terms of ‘what is OC and what is DIBP’s OC’. The intention of this part of the discussion is to understand the effects of OC. WHAT IS THE ORGANISATIONAL CULTURE? OC is a crucial driver and a critical lever that plays a paramount role for the effectiveness or failure of an organisation (Smircich, 1983). It shapes and influences internal and external environments of an organisation and the way people subconsciously behave, what they believe, and the values they hold within an organisation (Vega, Calori and Lubatkin, 2000). OC is largely conditioned by its members’ behaviour and in that sense, it is a series of shared attitudes, values and beliefs manifested through conduct and passed through the organisation via communication and imitation, from one employee to the next; usually from superiors to lower level employees for decision-making (Markovic, 2012). As such, OC is a powerful force within an organisation (Harrison and Baird, 2014) however, the term has many different meanings and it varies from people to people (Schein, 1985), place to place and from time to time (Tharp,
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2009). Consequently, although it is a central aspect for the governance of institutions and their decision-making processes (Alvesson, 2002), there is no universally accepted definition for the term. In the past, researchers have attempted to define OC in many different ways, however, most definitions focus on the beliefs, assumptions, and values that members of an organisation share about rules of conduct, leadership styles, administrative procedures, rituals, and customs (Schein, 1985). These shared principles show employees what is appropriate and inappropriate behaviour, the organisation's expectations, experiences, philosophy, interactions with the outside world, and future expectations etc (Chatman and Eunyoung, 2003). Whichever the way the OC is defined, it is seen as being important in determining an individual's behaviour in decision-making in an organization (O’Reilly, Chatman and Caldwell, 1991). According to the University of Texas (2017), OC “refers to all the accepted and patterned ways of behaviour of a given people.” This definition is more relevant to the present study as it gives a broader perspective. Furthermore, organisations are like a human society, they have their own distinct patterns of behaviour, and therefore, essentially OC may have an influence over institutional decision-making. In the literature, researcher note that people are formed through their nationalities, regional aspects, ethnic backgrounds, religions, dialects, gender, education and their profession etc. and these multiple factors come together and influence the culture of the organization (Hofstede and Hofstede, 2005). At macro level, these can influence on the persons in organizations in different ways in their decision-making process. People with the same cultural background may tend to share similar experiences and they may expect others to understand and react in a same manner in situations. Cultural differences in an organization can cause difficulties in decision-making, however, there is also a belief that a heterogeneous organization can produce better decisions in some situations as there is a variety of ideas, perspectives, and approaches to solve problems (Chatman et al., 1998). What is the organisational culture of the DIBP? Commentators have long noted the link between Australian DIBP’s OC and pressure in dealing with refugee and asylum seeker decisions, however to date there have been no empirical studies of this relationship. The researcher expects to collect data on these aspects through examining the relationship between DIBP’s OC; from an attitudinal perspective, from a behavioural perspective, and their decision-making processes, in the context of asylum seeker/refugee visa determination process. He will develop a classification scheme of decision-makers/visa officials in the context of OC and examine the extent to which officers' alignment with cultural attitudes translates into differences in coercive behaviour and decision-making. DIBP is a public-sector, formal organisation, reporting directly to the Minister of Immigration and Border Protection which involves in service delivery and policy implementation. It is multi-functional, follows a political leadership, and operates at the federal level. Hence, media and parliamentary scrutiny always focuses heavily on the DIBP. As highlighted in their policy, DIBP needs to ensure due process and impartiality in all of their dealings (Department of Immigration and Border Protection, 2017). The organizational structure of the DIBP is built up as the followings: • The Minister • Chief Executive Officers (CEOs) + other executives (decision-makers/visa officials). Visa officials are often dealing with migration agents/lawyers in visa applications. Within the above organisational structure, the researcher can look at a DIBP management system from the inside through his experience as a migration lawyer. In that sense, the researcher position himself ‘somewhere on the borderline’ of critical legal realist. In application of this methodology, the researcher tries to explore and develop a new type of professional practice as
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well as obtaining a different angle on organisational processes. The researcher expects to measure objective material conditions of the decision-making process and lived reality of the DIBP in their social relationships which reflects underlying social and political values centred upon a commitment to social justice and equality. These will be further discussed in below sections. HOW TO MEASURE ORGANIZATIONAL CULTURE? Though OC is difficult to measure, leadership, organization structure and employee engagement are some key drivers, so the researcher can measure those drivers of culture in an organization and use those measurements to see how those affect the visa decision-making process. In OC related research, issues such as using the appropriate methodology for investigating it and the proper level of analysis for the study are important aspects (O’Reilly, Chatman and Caldwell, 1991). Noticeably in the literature, much of the work on OC can be found as conceptualized and theoretical (Crotty, 1998); rather than empirical in nature (Sackmann, 1991), mainly due to the methodological challenges of quantitatively assessing it (Glaser, Zamanou and Hacker, 1987). As OC comprises of a series of norms, shared attitudes, values and beliefs manifested in behaviour, some aspects it may not be easily accessible (Rousseau, 1990). As such, OC is difficult to measure, as it is a multi-dimensional evaluation and in fact, some believe it is impossible to quantify (Markovic, 2012). However, there are now reliable indicators of OC (Sashkin and Rosenbach, 2013). The researcher might mainly use a qualitative approach using his experience in the field and then elaborate his initial theoretical insights through collecting and analysing additional qualitative data through interviews and documentary analysis. There are range of activities that can be undertaken by a researcher to diagnose organisational culture which include; • study the physical setting • read what the organisation says about its culture • interview people in the organisation • look at the content of what is being discussed and written about • as an insider view the culture through the lens of objectivity • pay attention to the stories that pass through the cultural network (Walsh, 2014). Furthermore, the researcher can gather data through a combination of using following methods: • interviewing supervisors and/ or managers • analysing critical incidents in the organisational history and constructing a carful organisational bibliography from documents and interviews. • Analysing beliefs, values and assumptions through interviewing founders/decision makers/current leaders • Jointly exploring and analysing with insiders the anomalies or puzzling features observed or uncovered through interviews. Qualitative Ethnographic Approach Drawing on literature in the field of OC, the authors have developed some multilayer models to measure it. The researcher chooses to employ the qualitative approach, through semistructured/unstructured interviews and his own experience to benefit from methodological triangulation and to develop a richer understanding of the research topic. In the researcher’s previous studies, he used quantitative methods, however, having shifted to conducting a qualitative research design, he must defend his methodology that leads to his methods. In doing so, he will use semi-structured/unstructured interviews and observations as a supporting tool to emphasize the basic data collected through his own experience. Several interviews will be conducted with visa officials from different organisational levels. The researcher acknowledges that the research question should lead to methodological decisions. There have been several
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excellent qualitative studies in OC (Anderson, 2010) and such research can help to the development of theory on OC (Denzin and Yvonna, 2000). Some would argue that qualitative methods are the only way to study cultural phenomenon, as values are filtered by factors that influence behaviour (Merriam, 2009). The researcher also notes that much of the literature in OC used qualitative research and ethnographic observations and interviews (Glaser, Zamanou and Hacker,1987). Furthermore, triangulation approaches combined with questionnaires, interview data and direct observations had been used in studies to measure organisational culture in government organisations (Scott, et al., 2001). Qualitative researchers look at the nature of social reality, the relationship between the researcher and what is studied. Such researchers seek answers to questions as to how social experience is created and given meaning. Qualitative forms of inquiry are considered by many social and behavioural scientists to be as much a perspective on how to approach investigating a research problem as it is a method. The researcher’s study is a socio-legal study and he wishes to use the same approach. However, the researcher is aware that the qualitative and quantitative research paradigms are sometimes complementary and used together can produce a more complete understanding of the organizational culture (Yauch and Steudel, 2003). For example, Edgar H. Schein (1985) used quantitative and qualitative frameworks to investigate culture related research. The researcher found qualitative methodologies and methods better suited for a dynamic view of OC. ETHNOGRAPHIC APPROACH AS RESEARCHERS’ OWN EXPERIENCE The researcher will utilize an ethnographic analysis that comes from his own experience as a migration lawyer for the past 5 years in the migration industry actively participating and handling refugee/asylum seeker related matters within the Australian federal jurisdiction. This experience allows him to focus and evaluate the OC of the DIBP and their exercise of decisionmaking power on asylum seeker applications, which are the focal point of the research. During this period, he observed the DIBP’s refugee status determination (RSD) process is blighted by a ‘culture of disbelief’ on the documents and evidence of asylum seekers, and to refuse them asylum on that basis. He witnessed that the DIBP visa officials embody the ‘culture of disbelief’, making decisions on asylum applications directly leading to, refusal, the detention, enforced destitution and deportation of asylum seekers. The researcher is aware of a similar situation reported from United Kingdom where, British refugee and human rights organisations accuse the Home Office, for having a strong propensity to disbelieve the testimonies of asylum seekers, and to refuse their claims on that basis (Souter, 2016). Furthermore, they pointed out these disbeliefs were not being merely confined to isolated individuals, but as permeating its decision-making at large. The researcher is aware that previous researchers have used their own experiences in conducting research and arriving at significant conclusions (Gray, 2002). Similarly, the researcher also wishes to make use of his experience in this field. During the period of researcher’s involvement in the migration law related refugee/asylum seeker cases, it became clear to him that something is going wrong within the organismal culture of the DIBP in determining these cases which was not documented and / or tested empirically. 1. For this purpose, the researcher will use he and his colleagues’ carefully kept notes, instruction sheets, details of performed interviews with clients, and his and his colleagues’ observations and interpretations about the OC of the DIBP. 2. In order to answer the above research question, in addition to above, the researcher will employ in-depth interviews from a non-representative sample of the DIBP officers and/or migration agents. There are number of reasons to suggest this approach, particularly, in-depth interviews will provide deeper inside and new perspective on the above question and that will help the researcher to discover individual’s attitudes and
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socio-legal perspectives. The researcher is aware that this method may be subject to the criticism of generalizability, however, it allows him to gain access to multi-layered, detailed data that has not been exposed by previous empirical researches in this field. Interview schedule will be designed to gather data from few angles; first part will include, strongly agree, agree, disagree and strongly disagree questions specifically designed with abstract statements and in the second part, interviewees are required to make a judgement on hypothetical mundane scenarios (vignettes). Abstract statements will be prepared using the knowledge, the researcher gained through his literature review on the topic. This approach will allow the researcher to gain insight into the nature of the trade-off between various attitudes (Shamir, 2012) and notions about the proper legal conduct (Barter and Renold, 2000). As indicted earlier, the researcher will use combination of above mentioned activities for his research to uncover the OC. The Interviews The interview is one of the methods that can be considered an important source of qualitative data as those can elicit views of the person’s subjective world. Furthermore, it is considered as a flexible and emergent technique and the researcher pays greater attention to interviews to be used as an important source of data in his research. The expected interviews could be unstructured; however, it could be gradually evolved into a semi-structured form as the objective of the interviews will be to capture the details of OC in the language of the DIBP officials and from their perspective. Initially, the researcher is gathering the subjective views of the officials on the DIBP organisational life. This is deliberately kept unstructured as the researcher thought that true picture of organisational life could not have been captured if the interview was structured. The last stage of the interviews will be kept semi structured since that part the researcher is exploring with perceived knowledge on the concepts. METHODOLOGICAL CONTRIBUTION This study also expects to make a methodological contribution. The methodologies adopted in the existing OC studies have been largely qualitative or quantitative (Anderson, 2010) with little understanding of the ways in which cultural processes are fully played out in organisational settings (Keegan, 2009). By adopting a qualitative ethnographic approach through own migration experience, this study captures the complexities involved in OC influence in migration decision-making, links with PF and RC which have not explored in any socio-legal studies in the past relating to the Australian Migration industry. The researcher in this study expects to explore and analyse the links between DIBP OC, visa decision-making, PF and compliance with RC requirements in-depth and to uncover their relationship. The researcher will reflect on the research process to explore the benefits and challenges derived by being an ‘insider’ in researching vulnerable groups. REFERENCES Alvesson, M. (2002) Understanding Organizational Culture. New York: SAGA Publications. Anderson, C. (2010) Presenting and Evaluating Qualitative Research. American Journal of Pharmaceutical Education, 74(8), 1-7. Barter, C. and Renold, E. (2000) I Wanna Tell You a Story: Exploring the Application of Vignettes in Qualitative Research with Children and Young People. International Journal of Social Research Methodology, 3(4), 307-324. Chatman, et al. (1998) Being Different Yet Feeling Similar: The Influence of Demographic Composition and Organizational Culture on Work Processes and Outcomes Administrative Science Quarterly, 4 (43), 749-780.
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COLLECTIVE BARGIANING DURING ECONOMIC TRANSFORMATION NECESSITATED BY RECESSION: THE SOUTH AFRICAN PERSPECTIVE DR MADUMETJA KATE MALEPE3 ABSTRACT In collective labour relations, usually the employer and employees would agree on the period within which to negotiate better wages and this is irrespective of whether such period is economically viable or not, because such, may not be predictable at that time. The economic transformation is usually necessitated by the country’s efforts to resuscitate the economy which had declined as result of rescission. The regulatory framework plays a major role in this process. It is in light of this congruence between collective bargaining and economic transformation that this article seeks to investigate the influence economic transformation may have on collective bargaining as regulated by the legislation. This article concludes that there is interplay between the regulatory framework on collective bargaining and economic transformation. The better way to regulate this congruent is regulatory framework than the judicial intervention which is as well constrained by this legislative provision in the bargaining arena. Keywords: collective bargaining, economic transformation, legislative framework INTRODUCTION Employment protection legislation applies to all employees who entered into an individual contract with the employers. While the basis of the relation between the employer and the employee is contract of employment which entails terms and conditions of employment at that level of relationship, collective labour relations in practice creates collective bargaining arena where the employee is no longer a mouthpiece for his or her own terms and conditions of employment but hi representative, i.e. the trade union. One of the most important term of contract is wages. From the employment contract, an employer and employee would have fixed an employee’s wages. The collective agreements as mandated by Labour Relations Act (LRA) of 1995 (Act 66 of 1995) also fix the wages hence the progression of such wages is in most instances the focus of the most trade union as they represent the interests of their members. In the light of the employment legislation, it is not possible for an employee to contract out of statutory employment protection unless the legislation specifically permits it and then, only to the extent permissible thereof. Thus, the individual and otherwise collective relationship is regulated by regulatory framework. This framework provides for the collective bargain arena in which the employee is allowed to join trade union and the employer forms employers’ organization. These two bodies take the terms and conditions of employment as stipulated in the contract of employment to their economic viability. There are other legislations that regulate the employment relationship between the parties to an employment contract and they also play a role in collective bargaining process and economic growth. These are The Basic Conditions of Employment Act of 1997 (Act 75 of 1997) and the Employment Equity Act of 1998 (Act 55 of 1998). Corollary to this legislative framework are the constitutional imperatives in terms of the Constitution of the Republic of South Africa of 1996 (Act 108 of 1996) which was brought into effect on the 27 April 1994. As the employer is in more powered position in this relationship as the employee or the trade union, the judicial intervention is more appropriate in most instances where the 3
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negotiations reach dead-end. The Labour Relations Act (Act 66 0f 1995) is a national legislation that regulates labour rights as entrenched in the Constitution. One of the central objective of the Labour Relations Act (Act 66 of 1995 is to promote collective bargaining as a means of regulating relations between management and employees for the purpose of economic progression in the country. The Labour Research Services (2010/2011, p4) has discovered that during this challenging period of bargaining, the strategic skills of the trade union with regard to linking bargaining to economic challenges that faces the employer and the employee are of vital importance for maintaining an economically viable employment. It is during this period that the level of the trade union on economic skills are weight to get the employer to the negotiating table. The imperatives of collective bargaining process particularly during economic transformation from the South African perspective is a milestone question that this article strives to investigate. This article argues that economic transformation has a great influence on the collective bargaining process. It further argues that there is a congruent between the statutory framework on collective bargaining during economic transformation necessitated by recession. This article concludes that the legislative framework conducive of collective bargaining has a great impact on the economic transformation. In addition, bargaining better wages during the economic transformation is faced with legislative challenges and the constitutional master in South African labour relations which requires legislative framework that would create a viable judicial involvement in this arena. In an attempt to address this congruency between the two extremes, this article will undoubtedly not describe each and every situation that is designed to be applicable to these processes. However, this source of information may be inconclusive as although theoretical statements and arguments may sound convincing and unambiguous they rest on volatile underscores. A BRIEF OVERVIEW OF SOUTH AFRICAN COLLETIVE BARGAINING Collective bargaining is a process established by law as a collective tool that enables workers to engage more radically with the employer because the employer is viewed as an organized and brutal partner who owns the means of production. Individual labour law which plays a major role on the creation of the employment relationship between the employer and the employee is only successful in this regard. In relation with negotiations with the employer, the individual employees are seen as weaker party to deal with this brutal partner. It is due to this consequence of individual relationship that the legislature promulgated enactment that would see the powerplay between these parties through its radical provisions on collective bargaining. Collective labour law was created through these legislative measures. The 1956 Labour Relations Act of 1956 (Act 28 of 1956) was promulgated to promote collective bargain in the workplace. This Act made provision for the existing trade union, employers’ organization, Industrial Councils and Conciliation Board. It was repealed by the Labour Relations Act of 1995 (Act 66 of 1995) which conformed to the constitutional mandate on labour rights in terms of section 23. Collective bargaining is the main objective of this Act and it had neutralized the powers accorded to the employer by virtue of it been the owner of the production. Legislative implications on this process include that collective bargaining assumes voluntary nature in the labour relations in that the employees and employer are free to engage and join trade union or employers’ organization. In addition, they are free to negotiate terms and conditions of their employment without the interference of the state. The employee’s right to freedom of association in terms of the LRA means protection against both interference, state interference and the union discrimination provisions contained in the LRA. While parties are free to determine the levels and structures of collective bargaining, the Labour Relations Act of
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1995 promotes sector level of bargaining as at this level of negotiations are conducted by respective representative organizations. Though voluntarism is not favoured by many as it is assumed to allow the employer to refuse to negotiate at all, this concern is meted with organizational rights accorded to trade unions in terms of this Act in conformity with the Constitution on the employee’s rights to a fair labour practice and the right to engage in collective bargaining as will be outlined in this article later. An attempt to create an equilibrium in the powerplay between the weaker parties, usually the employee in the negotiations arena is assumed to be accomplished through these rights. The judicial intervention is also constrained in terms of this legislative framework. For example, where the other party to a collective agreement refuses to negotiate, the court will only interfere to enforce the agreement or where the right to other party has been infringed as this is a constitutional issue. ECONOMIC IMERATIVES AND COLLECTIVE BARGIANING UNDERPINNINGS Economic transformation It has been discovered that where business has used the economic crisis to shed jobs and restructure which includes reduction of working hours, in most instances they reap rewards in the form of increasing profit margins while workers have been left out of the recovery which entails losing jobs, reducing working hours during this period, it seems the situation disadvantages the working class at a long run (Labour Research Services (2010/2011, p12) This observations are made at the realm of economic transformation when it has been stated that the appointment of State-Owned Enterprises board and executives are politically connected. In the contrary, if they are based on merits and not political loyalty, these enterprises could play a major role in stimulating economic growth and job creation (Mathunjwa, 2017). Economic transformation takes place after the economy has declined. This usually emanates from the fact that the economy of the country has gone down as result of the recession. The country will strife to resuscitate its economy and this includes shedding jobs or not increasing wages of the employees. The statutory right to collective bargaining should therefore be intensively strengthened during this economic transformation, with very strong well-structured demands while it is true that its implications are advent to the interests of the workers. Collective bargaining is the most effective mechanism for channeling worker interests despite the presence of the economic transformation. According to Mantatshe (2013, p4) it is the cardinal principle of collective bargaining for a union to be strong in making presentation for collective bargaining mandatory. While the true status of the economy is fragile at that time, it has been discovered that usually the employer makes recovery quicker. Should he be allowed to flout the statutory provisions on legal duty to bargaining, collective bargaining process will become obsolete. Horton (2013), when assessing the Workplace Employment Relations Study (WERS)4, indicated an assault of the statutory employment rights of the workers by the employers, especially where the employer is the government. A strong union would apprehend such conduct on the part of the employer and insist on the workers’ rights to collective bargaining. Collective bargaining during rescission declines due to threatened decline in union members; wages are frozen or go below national minimum wages; working standards deteriorate as more shift work becomes in the increase; increased workloads, retrenchments salary cuts. Working hours are also tremendously affected as most workers work more than the minimum working workers as stipulated in the Basic Conditions of Employment Act of 1997 (BCEA). In terms of this act the minimum working hours per week is 40-45 hours depending on how many hours an employee works per day while it was discovered that in some sectors of employment, during rescission employees work for 4
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up to 48 hours per week (Horton, 2013), hence Mantatshe (2013, p4) was concerned that there is a need for strong union to represent employees during this time. The economic challenges require the employer to respond to the union demand through a structured wage increase that will make quicker progress to closing the wage gab than the union demand. It is observed that statutory rights and employer-trade union relationship where working conditions and terms of employment are documented through collective bargaining agreements are usually not sustained particularly during economic recovery. The provisions of the BCEA tend to be contravened as a result thereof, particularly on working hours as stated earlier. Striking the balance between employer’s impediments on the workers’ rights in the workplace and a strong union during this period is usually a challenge for the employer and the trade union and usually finds itself in the judicial arena as shown in this paper. Industrial action is another tool for the state or employers to support collective bargaining or to accede to union demand, although this article is not premised on this principles of labour law. Collective bargaining is in principle backed by industrial action. The worker control of the process of collective bargaining is premised on the statutory rights of collective bargaining. It is principally a misplaced conception to relate economic progress with union prospects of representing its members. According to Vavi (2013, p3), inequalities in the labour market must be decisively dealt with. He further maintained that transformation of the labour market must fundamentally alter the power relations between the workers and the employers, in favour of the worker. Affirming this approach, Zimmer (2010, p4) mentioned that in response to the Great Recession, the International Labour Organization (ILO5) called for a Global Job Pact to create decent work while also calling for stronger collective bargaining. It is important to take congnisance of the fact that a need for a radical transformation that puts people at the center is confronted with a plea from the employers for poverty and a threat for retrenchments and will offer a very low percentage wage increase if ever they do that. Contrary to this popular view from the side of the employer, unions are calling for strong collective bargaining institutions in all sectors of the economy for the hard earned labour to be compensated. Lewis (2013, p6) argues that the future victories of the working class is vested in the knowledge they possess and the ability to organize and act together on the political and economic fields. Adding to this observation, is the argument for economic justice by Botha (2015). The author calls for economic justice that can be achieved through trade unions which makes it possible for workers to have a form of economic justice as they are the weaker bargainers who may not be able to extract concession for the other, probably the employer. The congruency between legislative datasets and collective bargaining during economic transformation As a result of a set of pieces of legislations in the labour relations, the employee was able to negotiate with the employer on equal footing though economic forces in most instances disempower the employee. The congruent between legislative provisions and the true status of economic position in employment relations with regard to collective bargaining is a milestone investigation that needs attention in this paper. Labour Relations Act of 1995 (Act 66 of 1995) The Labour Relations Act 66 of 1995 gives effect to the constitutional rights to fair labour practice in terms of section 23 as entrenched in the Bill of Rights6. The objective of this legislation is to promote and facilitate bargaining at the workplace and sectorial level. Chapter III regulates collective bargaining. This chapter is read with Chapter II on freedom of 5 6
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association and general protection of employer’s organization and trade union’s rights. Pencavel (1996, p5) says unionism and collective bargaining in developing economies is nourished. This is a true reflection of South African labour situation as the Labour Relations Act provides broad spectrum of rights to unions and employers for the purposes of collective bargaining. The Labour Relations Act encapsulates the government’s aim to reconstruct and democratize the economy and society in the labour relations arena. Unionised firms often enjoy substantial protection from foreign competition. These competitive relations are strengthened by the close relationship between the government and the trade union. The most powerful trade union in South Africa, the Congress of South African Trade Union (COSATU) formed alliance with the African National Congress (ANC). This partnership is the resultant attempt by the ruling party to strengthen its government because COSATU was one of the state’s fiercest antagonists during anti- apartheid struggle hence the ANC led government fostered this relationship after the democratic dispensation. Indeed, this alliance forced COSATU and other civil society organisations to redefine and modify the way in which they interact with the state. In this regard collective bargaining was weakened by this partnership and the demand tabled at the negotiation tables were tailored to strengthen the government economic measures. In the process of this relationship economic policy of the country that were supposed to be challenged by the trade unions were at stake. One of such policies is Government’s Microeconomic Growth, Employment and Redistribution (GEAR). According to Mackay and Mathoho (2001, p18) COSATU lost its battle on this economic strategy of the government. Pencavel, (1996) affirms this political loyalty of unionism observation when he mentioned that in such relationships these political activities of unions have resulted in worse rather than better government economic policies. Added to this finding is the struggle that COSATU continues to strengthen which is a collective agreement with the government on macro-economic policy that would keep their jobs and wage increases. The other aim of such negotiations is to ensure that such negotiations are not constrained by financial resources (Vavi, 1998). The union sometimes take stands on what they negotiate with the employer. A power struggle ensues in such relationships because the union asserts the interests of the employees while at the same does not want to damage its relationship with its alliance. Some employee representatives in the union often fall short of this quality and are prone to accede to the government economic setup. Though Mbhazima Shilowa, the then general secretary of COSATU asserted that the Union’s support for the government 1999 election did not depend on ANC’s acceptance of their demand, such statement was regarded as misleading according to Dinga Sekwebu, Numsa education head (Sekwebu 1998), because he observed that Shilowa should know that “the agreed broad thrust of the NDP7 (whatever this means) which he (Shilowa) suggests as the basis of COSATU’s support for ANC, does not help us much. Sekwebu added that unless the federation vigorously fights for its proposal, the support that we give to ANC will be a blank cheque. At the realm of this political- economic arena is the interests of the employee which is at stake. The Labour Relations Act does not regulate such relationships. It only provides for avenues for effect collective bargaining. It should have borne in mind that the purpose of collective bargaining is to advance economic prosperity. This Act of 1995 does not further regulate the unbecoming behaviuor of workers’ representative where they concentrate on other political debates and forget about what they are supposed to do, i.e worker protection against exploitation by the more anchored job creator. This outcome of the relationship between trade unions and the state 7
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was criticized by Pencavel (1996, p31) who suggests that what is needed is a legal framework that encourages unions to concentrate their activities at the source of their member’s welfare, namely, at the enterprise where workers are employed. Where such activities are undertaken by labour representative, the likelihood is that during economic transformation workers are vulnerable as they are been represented by weakened representatives. The statutory mandate of the union is to represent its members, and this includes protecting the rights of the employees as stipulated in terms of Chapter 2 of the LRA of 1995. This section makes provisions for the basic labour rights in conformity with the Constitution. The right to collective bargaining begins with these rights in terms of this chapter. The economic transformation resulting from recession is not immune from guaranteeing these labour rights. These rights cannot be set-aside due to the fact that the employer is going through economic transformation. Such transformation is expected to take into congnisance the workers statutory and constitutional right to bargain better wages. The union’s demand should take preference within the realm of economic transformation. This was obvious in the analogy of Mathunjwa (2017) who emphasises that Association of Mineworkers and Construction Union (AMCU) was doing everything in its power to prevent the looming retrenchments in the mining sector as result of economic transformation. Given the public international law and the constitutional obligation on the employer to bargain, the removal of all these legislative protections is not legally and politically possible (Bhorat and Cheadle 2007, p23). Given the fact that the statute makes it mandatory for the employer and the union to negotiate better wages at sectorial level, while it is true that the parties to negations might have not have foreseen the decline in the economy at the time of scheduling the negotiations, the statutory framework does not make room for such instances. It is therefore not possible for the employer to suspend the statutory and constitutional rights to negotiate at that particular moment. The strength of the union is underpinned through its ability to articulate the interests of its members and this is possible if the union carries the social and political weight to represent such interests. This is analogous to what is indicated by Sekwebu (1998) who made mention of the fact that the federation’s demand receives priority over any other political relationship on the union. Accordingly, union support for social partnership policies in the workplace and reliance on new labour governments have failed dismally to secure any sustainable benefits for the workers and tends to give rise to a decline in union membership (Horton, 2013). The social and political weight assigned to the union representative activities is derived from the regulatory framework. In chapter III of the Labour Relations Act, the union has been accorded statutory rights that enable it to negotiate on behalf of its workers. These rights must be respected and protected throughout the subsistence of the employment relationship. The Basic Conditions of Employment Act of 1997 (Act 75 of 1997) The other piece of labour legislation is the Basic Conditions of employment Act of 1997. While the Labour Relations Act does not regulate political employment relationships, this Act gives effect to the right to fair labour practices referred to in section 23 (1) of the Constitution by establishing and making provisions for the regulation of basic conditions of employment. The hours of work, leave dues, ect were stipulated and regulated in terms of this Act and the Labour Relations Act only provides for avenues for effect collective bargaining for these rights. It is not possible for the employee to contract out of the statutory employment protection unless the legislation so permits. Such contract will only relate to the exemption (Bloola, 2002). The main objective of this Act is to cab exploitation in the workplace. The individual contract of employment should in principle encompass all the terms and conditions of employment. Collective labour law that regulates the collective interests through collective organization, negotiate for the expansion of these terms.
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Employment Equity Act of 1998 (Act 55 of 1998) This act prohibits unfair discrimination in the workplace and guarantees equal opportunity and fair treatment to all employees. Fair labour practice and non-discriminatory practices in the workplace refers to employees not been discriminated on the basis of the exercise of their rights, in this regard, their labour rights as entrenched in the Constitution and provided in the legislation. It eliminates all barriers in the workplace. This Act conforms to section 9 of the Constitution which provides for equal protection of the law for all the people. Its economic impact is viewed in the light of the fact that during negotiations, no one should be unfairly discriminated in terms of the terms and conditions of employment and the right to collectively bargain. The fairness and unfair of the discrimination is incorporated in the right to a fair labour practice in terms of section 23 of the Constitution. A balance between the employee’s rights to be treated fairly during negotiations embedded in economic transformation is seen as an element of best practices of collective bargaining for the best interests of workers. Constitutional precepts The Constitution of the Republic of South Africa of 1996 (Act 108 of 1996) was adopted on 10 May 1996. The constitution is based on open democratic principles. In terms of section 23, labour rights are guaranteed for the purpose of the relationship between the employer and the employee and this includes the right to collective bargaining in terms of section 23 (5) of the Constitution. Most of these rights are regulated by collective labour law which aims at achieving economic and democratic prosperity in terms of the Labour Relations Act of 1995 (Act 66 of 1995). The employee right to freedom of association is entrenched in terms of section 18 of the Constitution and again regulated by this Act of 1995 in terms section 4. This section provides for general protection of the right to freedom of association in compliance with the constitutional guarantee of this right. Labour rights promote democracy as they provide for worker participation in the workplace. Economic imperatives are forced to take congnisance of the rights as entrenched in the Constitution. Balancing the constitutional rights and the regulatory framework in the workplace may create a big challenge for the negotiators during economic transformation. The economy of the country is vital for human existence. The right to human existence entails the right to collectively bargain better wages. The judicial intervention The voluntary nature of collective bargaining is repellent to judicial intervention as parties to negotiations are free to negotiate matters of their mutual interests. It is for this reason that the state intervention in collective bargaining by the parities is limited to aspects of collective bargaining such as when the rights of the employees are being impeded upon. The object of the Labour Relations Act of 1995 is to create a statutory framework conducive of collective bargaining whilst preventing the judicial appropriation of politically sensitive terrain (Bhoola, 2002). The employer is required to act fairly in his relationship with the employee and it is for this reason and many others that the court will intervene to restore the right so infringed. The judicial intervention in collective bargaining during economic transformation is a crucial aspect that needs to be looked at especial with the advent of the voluntariness of this process. The impact of such decisions on collective bargaining rights is viewed in the light of the advancement of economic transformation. From the perspective of the judiciary, the right to collective bargaining has a corresponding right to economic development and therefore the collective bargaining cannot be sacrificed in lieu of the threat for the loss of jobs. Economy rest on the working class. The right to collective bargaining remains the constitutional right that needs constitutional protection. In National Union of Mineworkers of South Africa and
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others v Bader Bob (Pty)) Ltd and Another (2003) the interpretation of the Labour Relations Act of 1995 was accorded a purposive meaning to afford minority unions their right to organize as this is their constitutional rights for the purpose of collective bargaining. Though the case of POPCRU v Ledwaba and Others (2014) concluded that SACOSWU, a minority union which demanded organizational rights in terms of the Labour Relations Act of 1995, should comply with the threshold of representativeness to qualify for recognition by the employer. This is a labour court decision which may not overrule the constitutional court in Bader Bob. The constitutional right of an employee to organise for the purpose of collective bargaining cannot be derogated for any reason. The Labour Relations Act only provides for avenues for effect collective bargaining. The balancing between voluntary bargaining and hand-off policies is determined by the judiciary. This concept of refusal to bargain by the employer which constituted unfair labour practice is now replaced by the duty to bargain as provided in terms of the LRA of 1995 in compliance with the constitutional provision on the right to collective bargaining. The duty to bargain is now dealt within the ambit of the constitutional provisions on the right to a fair labour practice which includes the right to collective bargaining. The judicial litigations are now based on the refusal by the employer to bargain where he has a duty to do so in terms of this legal framework. The voluntariness of collective bargaining is found in the exercise of these rights where the employees are free to join trade unions for the purposes of collective bargaining. At this moment no one can compel the other to join or not to join a trade union or not to exercise his or her constitutional right to collective bargaining. In practice the court can therefore only intervene when the employer refuses the employee to exercise these rights and when the employer refuses to carry out his or her duty to collectively bargain with the employees. Hence there is confusion with regard to the court’s intervention which leads to a confusion in terms of the hierarchy of the courts and also the deviation of the attention by the parties to crucial issues of bargaining better wages to the enforcement of constitutional rights. The judicial intervention is therefore based on the constitutionality of the conduct of the employer to refuse to negotiate or to refuse the employee to exercise his rights as entrenched in the Constitution. CONCLUSION This article articulates the congruence between collective bargaining within the South African regulatory framework and economic transformation prompted by recession. This article concludes that relationship between the legislative framework which aims at the protection of the employee’s interests and the economic transformation resulting from economic recession in the employment sphere is volatile because the rights of the employee during this transformation cannot be set aside as they are statutorily guaranteed. Added to these imperatives of collective barging is the legislative framework that aims at creating an economically viable environment in the workplace through this process. This is one of the areas that create a heavy burden of compliance in the workplace as the employee will join trade unions for wage determination while enforcing their constitutional rights to collective bargaining and the employer having forced to observe these rights at a very vindictive period of economic transformation. Their constitutionally entrenched rights to collective bargaining are regulated by the Labour Relations Act of 1995. The employees at that moment will be enforcing their rights which do not emanate from the same legislative provisions. Despite the fact that they may not contain conflicting provisions, the parties to negotiation are forced to observe these provisions at the same time as their negotiations. By the same token, this processes which entail legal framework and collective bargaining during economic transformation does not seem to do justice to the workers economically. The judicial litigation on the enforcement of these rights also divert parties’ attention from productivity for the purpose of economic viability in the workplace.
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The nature of this process is such that a duty to bargain exists in the vacuum because it can only be enforced through the enforcement of the rights which may not include the right to collective bargaining. Only when such instances take place is the employer’s reliance on economic transformation more participatory than onerous. REFERENCES Bhoola, U. (2002) National Labour Profile: South Africa. [Online]. In: International Labour Organization. Available from: http://ilo.org. [Accessed 18 October 2017]. Bhorat, H. and Cheadle, H. (2007) Labour Reform in South Africa: Measuring Regulation and a Synthesis of Policy Suggestions,1-42. [Online]. Available from: file:///C:/Users/navi464/Downloads/Labour_Reform_in_South_Africa__Measuring_Regulation_and_a_Synthesis_of_Policy_1AvvszK%20(1).pdf [ Accessed 3 January 2018]. Botha, M.M. (2015) Responsible unionism during collective bargaining and industrial action: Are we ready yet? De Jure. [Online]. Available from: http://www.scielo.org.za, [Accessed 22 October 2017]. Horton, J. (2013) Collective bargaining in the Shadow of Recession. [Online]. Socialism Today, Socialist Party magazine, Issue 173(11). Available from: http://socialismtoday.org/173/unions.html [Accessed 18 October 2017]. Labour Research Service, LRS. (2010/2011) South Africa Country Review of Collective Bargaining, 2010/2011, 1-60. [Online]. Collective Bargaining Support For Building Trade Union Organisation In Africa. Available from: http://www.lrs.org.za/docs/South%20Africa%20Collective%20Bargaining%20Review %202010.pdf [Accessed 3 January 2018]. Lewis, L. M. (2013) Engineering Radical Economic Transformation, Special Bulletin, Feb/March. [Online]. In: Collective Bargaining, Organising & Campaigns Conference, COSATU Shopstewards, Feb/March. Available from: www.cosatu.org.za. 1-7. [Accessed 3 January 2018]. Mackay, S. and Mathoho, M. (2001) Worker power: The Congress of South African Trade Unions and its impact on governance and democracy. Research report no. 79, 1-42. Mantatshe, G. (2013) COSATU Unions and the State of Collective Bargaining: Summary of the ANC’s Secretary General’s address to the conference. [Online]. In: Collective Bargaining, Organising & Campaigns Conference, COSATU Shopstewards, Feb/March Available from: www.cosatu.org.za, 1-7. [Accessed 3 January 2018]. Mathunjwa, J. (2017) Mathunjwa calls for transformation of SOE’s. [Online]. Available from: http;//www.sabc.co.za/news/1a81680042b254198c7bfe0af4141ccc/Mathunjwa-callsfor... [Accessed 22 October 2017]. National Union of Mineworkers of South Africa and others v Bader Bob (Pty)) Ltd and Another (2003) 24 ILJ 305 (CC). Pencavel, J. (1996) The Legal Framework for Collective Bargaining in Developing Economies. Sanford University, CA 94304-6072, 1-56. POPCRU v Ledwaba and Others (2014) ILJ 1037 (LC). RSA (Republic of South Africa) 1996 Constitution of the Republic of South Africa. Proclamation no.26 of 26 April 2001. Pretoria: Government Print. RSA (Republic of South Africa) 1995 The Labour Relations Act 66 of 1995. Assented To: 29 November 1995. Government Print. RSA (Republic of South Africa) 1997 Basic Conditions of Employment Act 75 of 1997. Government Print. RSA (Republic of South Africa) 1998 Employment Equity Act 55 of 1998. Government Print.



www.flepublications.com



AICILS 2017 (BOSTON) | MADUMETJA MALEPE



Sikwebu, D. (1998) Winning letters. [Online]. In: COSATU Prepares for the crucial policy processes, COSATU Shopsteward, 7(4), 1998. Available from: www. cosatu.org.za. [Accessed 20 October 2017]. Vavi, Z. (1998) Editorial comments. [Online]. COSATU Prepares for the crucial policy processes, COSATU Shopsteward, 7(4), 1998. Available from: www. cosatu.org.za. [Accessed 20 October 2017]. Vavi, Z. (2013) Editorial note. [Online]. In: Collective Bargaining, Organising & Campaigns Conference, COSATU Shopstewards, Feb/March. Available from: www.cosatu.org.za, 17. [Accessed 3 January 2018]. Zimmer, M. J. (2010) Unions & the Great Recession: Is Transformation the Answer? [Online]. Research Paper. Available at SSRN: https://dx.doi.org/10.2139/ssrn.1687921. [Accessed 3 January 2018].



ISBN: 978-1-911185-31-4 (Online)



© 2017 The Author | AICILS-2017 © 2017 FLE Learning



39



7th Academic International Conference on Interdisciplinary Legal Studies



40



1-CD09-1234 RECOGNITION OF FOOD RIGHT IN THE FOOD SECURITY LAWS IN INDIA PROF. NUZHAT PARVEEN KHAN1 Despite being a food secure country India is commonly attributed to starvation and squalor. According to Food and Agricultural Organization (FAO), India still houses to the largest number of malnourished people in the world. The depletion of natural resources, unequal distribution of assets, inappropriate production technologies, inhibiting government policies and loopsided distribution system which forced millions to suffer chronic hunger. There are about 795 million people undernourished people worldwide, primarily in developing countries. Of that total, 6 million are children who die every year, directly or indirectly, from the consequences of malnutrition i.e. 1 child in every 5 seconds. To fight against hunger, States undertook two quantifiable commitments. In the 1996 Rome Declaration on World Food Security and the Plan of Action of the World Food Summit (WFS), States pledged to halve the number of undernourished people by 2015. Four years later, in the United Nations Millennium Declaration, they undertook to halve the proportion of undernourished people by 2015. Prior to the global food crisis, experts had already recognized that the goals above would be difficult to achieve. In the Global Hunger Index of 2016, India ranked 97th out of 118 countries and this report is quite disturbing because India is one of the largest producers of food in the world. Having recognized this failure, States and the FAO, spurred by civil society organizations, sought to reverse the trend registered since 2002. To this end, they have decided to effect a paradigm shift from an anti-hunger approach centered on food security to one based on the right to food. The decision to adopt a new approach was taken at the 2002 WFS. The 179 participating States reaffirmed the right to food and tasked a FAO intergovernmental working groups with developing voluntary guidelines to support the progressive realization of the right to adequate food in the context of national food security in order to provide practical guidance for achieving the goals established in 1996. This paper shows how India has accepted the concept of a right to food through its constitution, its legislation and court decisions that give the broadest legal meaning to this indispensable human right to a practical shape. This paper makes a case for the recognition of right to food as an inalienable human right by strong legal framework. 2-CD16-1267 A CRITIQUE OF THE STATUTORY PROTECTION OF MINORITY SHAREHOLDERS IN CLOSE CORPORATIONS IN SAUDI ARABIA: ANALYTICAL AND EXPLORATORY STUDY OF CORPORATE GOVERNANCE RULES IN THE SAUDI CORPORATE LAW MR. ABDULRAHMAN ALSALEH2 This paper is a dissertation proposal that undertakes an analytical study examining the protection of minority shareholders in close corporations in the Kingdom of Saudi Arabia. Its aim is fourfold: to review, intra alia, the statutory protection for minority shareholders under the Saudi Companies 1 2
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Law of 2015; to pinpoint its issues and gaps; to enlighten corporate minorities about their rights and entitlements; and to propose policy prescriptions for reform of the corporate governance structure based on the most popular policies and practices. The ninth of November of 2015 was a major turning point in the history of corporation in the Kingdom of Saudi Arabia as the long-awaited companies law was enacted and introduced to the public and superseded the forty-year-old companies law. It was sweeping change and development in response to the increasing demand to fill the gaps and correspond to demotic and international changes. The new law shoulders the burden to enhance corporate governance principles and ensure encouraging corporate atmosphere “conducive to corporations enhancing their values, activities and growth as well as their contribution to the Saudi Arabian economy.” Such a change in the corporate field, the need of examining the new law and its statutory protection of minority shareholders in close corporations have of most importance in order to assess the legislature approach and evaluate the protection it promotes. this dissertation will investigate the issue of minority shareholders and the statutory protections they enjoy by advanced legal systems and will undertake the study of the statutory protection of minority in light of the 2105 Companies Law in Saudi Arabia, as well as the possible lessons to be gained from far-off jurisdictions as the new law went into force five months ago. 4-CD33-1298 ENERGY EXCHANGES: EU LAW AND THE GREEK PERSPECTIVE MRS. CHRISTINA TARNANIDOU3 The current market structure of the energy sector in EU includes a variety of trading venues and vehicles aiming at serving the different market’s needs. The set-up includes the main markets, i.e. the markets in wholesale energy products that operate as spot markets, as well as the derivatives markets, i.e. the markets in the wholesale energy products that operate as futures and options markets or, more generally, as markets in financial instruments. A variety of exchanges operates these markets acting either as spot exchanges and/or as derivatives exchanges. Energy wholesale markets, either spot or financial, are becoming more and more competitive and coherent under the EU concepts of “market coupling” in the energy sector (Regulation (EU) 2015/1222) and “internal market” in the financial sector (Directive 2014/65/EU-MiFID II, Regulation (EU) 600/2014MiFIR). However, as the spot and derivatives markets interrelate closely, EU regulation aims at addressing not only cross-border issues but also interaction issues between those markets. For example, regulators concerns focus among others on access rights that interesting parties (e.g. wholesale traders, merchants, producers, large consumers, banks etc.) may exercise with regard to the markets, when combining spot and derivatives transactions, credit risk issues that may arise from the relevant exposures (e.g. Regulation (EU) 648/2012), as well as integrity issues related to the markets concerned (Regulation (EU) 1227/2011-REMIT, Regulation (EU) 596/2014-MAR). Being part of this EU landscape, the Greek energy market is under reform (Energy Reform). The Energy Reform aims at modernising the market in accordance with the EU regime. The Greek Laws no 4425/2016 and no 4001/2011 relating to the Greek “mandatory pool market” are about to
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be revised. The Energy Reform includes issues of legal and practical interest from either an EU or national law perspective. In the context of the above, the paper focuses on following issues: - the main operations of the Energy Exchanges - the main EU regulations in this field - the Reform Initiative and its impact to the Greek energy market. 5-CD19-1283 SELF WORTH AND SHIFTING IDENTITIES OF WORKERS WITH DISABILITIES DR. KATHLEEN JOHNSON4 AND DR. KAREN A. COUTURE5 Despite the Americans with Disability Act (ADA, 1990) , ADA Amendments Act (ADAAA, 2008), and Section 503 of the Rehabilitation Act (1973), the unemployment rate of persons with disability (PWD) is 9.6 % while that of persons without disability is 4.4% (ODEP, July 2017). Section 503 of the Rehabilitation Act (1973) prohibits disability discrimination on the part of federal contractors/subcontractors and also requires affirmative action in recruitment, selection, promotion and retention. In 2014 new compliance regulations went into effect for documenting and assessing the effectiveness of contractors' AA activities. However, documentation relies on job seekers' and employees' willingness to voluntarily self-identify or disclose a disability. In recent years research has recognized the importance of disability identity -- that part of a worker's identity defined by his/her disability -- to understanding the decision to disclose as well as many other aspects of an individual's internal work experiences. Through semi-structured indepth interviews, this project seeks to better understand worker experiences and disclosure within a disability identity framework and with recognition of the impact of organizational dynamics. We discuss the findings of this research, highlighting the discourse and organizational processes that advance our understanding of how people with disabilities see themselves as persons and as workers. We also examine how disability is constructed and negotiated among workers who do not necessarily have a disability themselves but are caring for loved ones or family members who live with disability. These workers, who are typically left out of research on disabilities, have a unique perspective regarding work identity formation that potentially can inform organizations that support disability inclusion. Questions that guide our investigation include: How does a worker's disability identity (or caretaker identity) interact with a worker's work identity? How do interactions with other organizational members impact this identity? What is the impact of disability and worker identities on disclosure and accommodations requests? How does the above impact work opportunities and decision making? Our goals for this research are to promote a deeper understanding of the needs of workers who live with disability and their comfort in disclosing disability. Results can be used to inform the development of disability-supportive organizational practices that may encourage disclosure and increase well-being.
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7-CD07-1213 METHODS FOR MAPPING MEANING TRANSFER OVERTIME; A DISCOUNT RETAIL BRAND PERSPECTIVE DR. PAUL BERESFORD6 AND DR. CRAIG HIRST7 This paper offers a demonstration of a set of methodological tools and techniques that can be used to map and analyse changes in brand meaning and image overtime as they take shape in media stories and consumer conversations. The paper discusses a case example of the UK grocery retail market; a sector that following the global credit crises of 2007, witnessed substantial and unprecedented change. In this analysis, we reveal how a range of market forces and influencers - the news media and consumers in particular - have effectively worked to persuade a previously incongruent target market (ABC1's) to switch to a discount food retailer on mass, by working to effectively reshape its brand image and reputation. To this end, the findings produced through the application of this method follow the logic of Holt's (2004; 2006; 2010) theoretical and empirical work into cultural branding which, amongst other things, indicates that brand associations are co-creations of agents and stories in popular culture, and that brands essentially "function as conduits… of ideological meanings" (Humphreys and Thompson, 2014, 5). In order to map these changes, a series of workbench methods were applied that align with the process theorisation tradition in consumer research (Giesler & Thompson, 2016). As such it offers an example of a set of approaches that can be used to capture and make sense of longitudinal marketplace data to reveal how markets, consumers and brands evolve and change over time. In doing so this research firstly captured data over 3 time points (2007, 2011 and 2014) from a range of UK news sources that reported stories about the UK food marketplace and discount retailers. Five UK national newspapers were selected, including The Daily Mail, The Daily Telegraph, The Guardian, The Mirror and The Sun. These were selected based upon volume of readership amongst the target demographic of ABC1 consumers in the UK (NRS, 2014), as well as to reflect differing ideological and political viewpoints that exist amongst these readers. A total data set of 998 articles was produced that were thematically analysed using NVivo software to account for changes in story form and content and to identify key patterns relevant to meanings, opinions and consumption of the focus brand and marketplace (e.g. Humphreys 2014; Humphreys & Thompson, 2014). To support this analysis, 10 long interviews (McCracken, 1988) were also conducted to capture data that revealed the variety of ways in which consumers who switched to this brand were able to negotiate the range of toxic meanings previously associated with this retailer which in many instances contradicted their class based life projects and identities (Mick & Buhl, 1992), or threatened their self-esteem (Banister & Hogg, 2004). In conclusion we evaluate and discuss both the method and the role that the UK news media and consumers have played in breaking down class based semiotic barriers associated with a discount brand.
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9-CD32-1290 THE NEW GLASS CEILING: INCARCERATION'S EFFECTS ON LIFETIME WAGE GROWTH PROF. DANIEL K.N. JOHNSON8 The United States incarcerates its citizens at rates higher than those of any other developed nation in the world, straining both its budgets and communities. The long-run effects of incarceration have been receiving more attention in the past two decades, but little research addresses incarceration’s effects on earnings trajectory. Using the National Longitudinal Survey of Youth for 1997, I implement propensity score matching to model the treatment effects of incarceration on wage growth rates, controlling for individual characteristics that influence labor market outcomes. 10-CD17-1278 LIKE A WITHERED TREE STRIPPED OF ITS BRANCHES: WHAT THE ROE COURT MISSED AND WHY IT MATTERS PROF. SHOSHANNA EHRLICH9 In its landmark Roe v. Wade decision, the United States Supreme Court examined the critical role that the medical profession played in the enactment of the nation’s criminal abortion laws during the later half of the nineteenth-century. Its discussion of this history leaves the reader with the distinct impression that the these laws were enacted with the singular aim of protecting the life of the unborn. However, as discussed in this paper, the Court’s reading of the historical record fails to tell the whole story behind the physicians’ antiabortion activism as it elides the interwoven gendered and racial tropes that they regularly invoked in support of their goal of making abortion a strict statutory crime. Critically in this regard, not even a careful read of the decision offers a hint that in opposing abortion, they seeking to manage the reproductive conduct of the married middleclass woman in order to preserve both the gendered domestic order and the racial character of the nation. At first glance, this omission may not seem particularly significant. After all, the abortion battle has largely been waged over the legal and moral status of the fetus. However, over the past few decades, this claim has been augmented, if not supplanted, by the increasingly widespread assertion that abortion should be restricted because it is “inherently harmful” to women – a claim that was embraced by the Court in its 2007 decision in Gonzales v. Carhart as justification for upholding the federal “partial-birth” abortion ban. While it would certainly be too much to argue that a fuller exposition of this history would have somehow prevented the emergence of the “pro-woman” antiabortion position, as I argue in this paper, it is nonetheless highly likely that had the Roe Court exposed the gendered origins of our criminal abortion laws, the deep paternalism of the contemporary woman-protective approach would have attracted more critical attention prior to the Gonzales decision. 8 9
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In turn, this heightened awareness of the long-standing connection between the regulation of abortion and efforts to control women’s reproductive bodies may well have opened up a space within which a fourth Justice (most likely Justice Kennedy) would have been persuaded to join Ginsberg’s dissent in which she lashes out at the majority’s invocation of regret as an “antiabortion shibboleth” that reflects “ancient notions about women’s place in the family and under the Constitution – ideas that have long been discredited.” 12-CD12-1292 INDIAN CULTURAL DIVERSITY AND LAW; DESIRABILITY AND FEASIBILITY OF HARMONISATION PROF. POONAM SAXENA10 India is the largest democracy in the world; has 29 states, seven union territories , displaying extensive religious, linguistic, ethnic diversity, amply reflected in the inhabitant's cuisine, attire, customs, traditions, festivals, dance, songs, marital and religious celebrations. With five predominant religions viz, the Hindus including Buddhists, Sikhs, Jains, sharply divided along caste lines, Sunni and Shia Muslims, Roman Catholics, Protestants, Malankara, Knanyaya, Syrian and Latin Catholics Christians, Parsis (Zoroastrians) and Jews, numerous communities/ sub communities, a sizeable populations of tribals with judicially enforceable unique customs and traditions; 18 major spoken languages and around 1600 regional dialects, it is indeed an interesting scenario. The Constitution of India, is the fundamental law of the land and ensures to all its citizens a freedom to practice and profess their religion. Amongst this maze of religious and cultural diversity also exists regional diversity such as in the states of Jammu and Kashmir, Goa, Daman and Diu and the territory of Pondicherry , having different family laws based on their culture. The legal system permits co-existence of diverse Family laws, that are treated as part and parcel of the culture and religion of Indians. The pluralistic judicial culture, extends from normal civil courts, family courts, Sharia court, Parsi Panchayat, Gram Nyaylaya to the traditional Panchayats in villages. The cultural diversity is further supplemented with inter religious marriages and blending/conflict of two or more cultural practices. Two recent cases adjudicated by the Gujarat and Kerala High courts respectively may serve as illustrations of cross cultural legal conflicts. 1. An Indian girl professing Zoroastrian faith marries a Hindu man, under the civil law. Verdict: Her marriage outside her community would result in her automatic expulsion from her religion. She would be denied entry into religious places permitting only Zoroastrians to pray. A deemed conversion of hers into Hindu faith, the religion of her husband would follow. 2. A 24 years old Hindu girl from Kerala, marries a Muslim boy and converts to Muslim religion. The court declares her marriage void upon the application of her parents. Prevented from joining her husband, she is held a prisoner in her parental home against her wishes. Both cases are presently before the Supreme court of India. In addition, due to religious based application of multiple family laws, feigned conversion is often attempted to dodge penalties under one law and take convenient advantage of a different law. It is no wonder therefore that campaigners of uniformity/ "one nation one law" theory advocate the enactment of a uniform civil code as a solution to varied conflicts. However, the co10
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existence and celebration of extensive diversity, in the modern civilised world is imperative. The paper seeks to analyse the presence of extensive multiple and diverse cultures in India with its unique challenges and issues that the nation is presently accosted with, along with desirability of concrete and substantive harmonisation feasibility of these pluralistic cultures.
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13-CD31-1276 THE GEOPOLITIC OF CLIMATE CHANGE : BETWEEN ECODIPLOMACY OUTBIDING AND WARNING SIGNAL MR. SIMEON ROLAND EKODO MVENG11 As a planetary challenge of survival and sustainable development, the question of the climate change in particular, and protection of nature in general, does not raise any more of the field of the bastard subjects or the political objects scientifically badly identified. On the grounds of what profiting in addition as of ecological effects empirical a diplomatic day before and a media bombardment internationally resounding. So a priori, and according to any logic, a unanimity should build on the safeguard of an international Public property or a common heritage of humanity has been from now on environment, the sudden birth of some climato-skepticals including at the White House of the United States, comes to question again fresh, not only the credibility of the information provided by the IPCC for several years, but also logics latent and the unavowed geopolitical interests which would then control ecodiplomacy of the conferences of parties on the climate, and in particular the protocol of Kyoto on the fight against pollution for a continent like Africa. In the current projection of the countries of the south in the process of emergence, can the sacrifice of an industrialization program by the use of polluting fuels be compensated by simple ecological bonuses and renewable energies? Is the ecological transition a trap to cons or compelling way? Otherwise how should it be conducted? In such a debate, the researcher in social science should build his reasoning after a serious confrontation of the theories naturalists and approaches constructivists of the climate changes so to deduce from it on urgency of a green international public policy or on trickery of a debate from prestige. 14-CD28-1297 WHITE HAWTHORNE V. REP. OF ARGENTINA: IS IT TIME TO RECOGNISE A GOOD FAITH DUTY TO NEGOTIATE? MS. CHIZOBA OBI12 AND DR. DANIA THOMAS, LECTURER IN BUSINESS LAW (ECONOMICS) The recent decision of a New York court in White Hawthorne v. The Republic of Argentina (2016) (Hawthorne) confined the novel interpretation of the pari passu clause to the bad conduct of a recalcitrant debtor (Argentina). The court found that since this conduct has been cured, the plaintiffs (holdout creditors) would be denied the use of this interpretation. This decision revives a discussion of good faith duties in the determination of a contractual dispute. In doing so, Hawthorne establishes common ground with a long line of case-law in several jurisdictions, legislation in the UK and Belgium that have sought to enforce a good faith norm to sustain postdefault negotiations. On close examination of sovereign debt litigation over 30 years, this paper delineates judicial attempts to enforce a debtor duty to negotiate eventually culminating in Hawthorne. This paper takes an historical overview to trace the evolution of this duty in US law. This paper shows that this good faith norm has evolved in tandem with the entrenchment of creditor 11 12
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property protections in sovereign debt litigation. Taking a cue from early equity receiverships before the promulgation of bankruptcy legislation in the US, where there was a distinguishable but clear duty to negotiate this paper delineates a similar move in the US courts following the securitization of bond markets in the 1980s. 16-CD06-1231 ISLAMIC LAW PERSPECTIVE ON THE PROTECTION OF SPECIFIC SEXUAL AND REPRODUCTIVE HEALTH RIGHTS OF WOMEN DR. ROFIAH OLOLADE SARUMI13 Sexual and Reproductive Health rights (SRHR) represent a group of rights and freedoms which are necessary for the protection of general well-being of all persons. The protection of these rights and freedoms are associated with the sexuality and reproduction of all persons and they are an essential component of the right to health. International Planned Parenthood Federation (IPPF) Charter on SRHR (1996) recognizes that these rights are necessary for every person to be able to enjoy a safe and mutually satisfying relationship which is ‘free from coercion or violence and without fear of infection or pregnancy, and that they are able to regulate their fertility without adverse or dangerous consequences.’ Islam recognises the need for the protection of the rights of all creatures of God. Islam further guarantees certain rights for all human beings and the rights of women are expressly protected in the Quran. The Quran and Sunnah, which are the main sources of Islamic law consider the protection of the SRHR of women with importance and set out the standards upon which these rights are guaranteed. This paper employs a human rights approach to discuss the Islamic perspective on the protection of a number of gender related rights. It presents the Islamic perspective on the protection of the SRHR of women and examines the concept of female sexuality in Islam. 17-CD02-1198 REGIME UNDER TRIPS AGREEMENT 1994 AND ITS IMPACTS ON HEALTH IN PAKISTAN: A CASE STUDY OF PHARMACEUTICAL INDUSTRY MR. MUHAMMAD DANYAL KHAN14 AND RAIS NOUMAN AHMAD The standards of Patentability are drawing a great effect upon medicine industry of Pakistan which is indirectly troubling the right to health of ordinary citizen. Now, after inception of TRIPs Agreement 1994, it is great dare for the state to correspond its guarantee of medical aid under Principles of Public Policy in accordance with the aspirations of Constitution of Islamic Republic of Pakistan 1973. Pakistan has enacted Patent Ordinance 2000 to develop the standards of Patent laws in consonance with international commitments. Moreover, Pakistan is signatory to UN Millennium Development Goals (2000-2015) and three of them directly put stress upon the health standards. Now, this article will give a brief about implications of TRIPs agreement on standards of health in Pakistan and will also propose a futuristic approach for the pharmaceutical industry.
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Keyword: TRIPs Agreement 1994, Priciples of Public Policy, medical relief, Patent Ordinance 2000, Millennium Development Goals 18-CD04-1249 DIGITAL DIVIDE IN SAARC: LEGAL IMPLEMENTATION OF ESL EDUCATION



EFFECT



IN



PLANNING



AND



MS. AREEBA SHABBIR15 The concept of digital divide in south Asian countries have been depicted in terms of cultural ethics and ideologies, public and private schools, religious institutions, and geographic range with which qualities or credits, interfaces on how and to what elements are perceived and race adopted to portray the division. One of the pervading issues is despite of various schemes and policies introduced by government heads, digital education has become insignificant in most of the south Asian countries. A large gap in south Asian countries have been observed in terms of access to technology between schools where English is used as a second language and have majority of socio economic students who are provided with internet, computer and smart classroom facility, and schools with a minority of lower socio economic students who are kept far from English language and have no access to Computer Assisted Instruction. It is important to find out whether the funds expended on Information and computational technology worth the improvement in ESL learning when compared to costs of other types of instructional conveyance.The research design consists of qualitative as well as quantitative research techniques. A set of questionnaire was prepared to investigate for Qualitative information about the infrastructure and support available, technology based software and material used, obstacles to the use of Computer Assisted language Learning, skills, attitudes and some personal background information. It was observed that many of the government schools with higher number of poor students are less likely to have access to computer laboratory facilities than private schools. In addition to this, many of the rural schools often have lower budgets for language laboratory equipment and supplies than other schools. For quantitative research, a comparative study between schools was conducted to examine the cognitive differences between the students of government and private schools. The results of t- test showed that students with poor access to technology performed less in English achievement test as compared to people who have access to technology. A major issue in facilities and planning and management is the establishment of instructional applications. Educational policies, unfortunately are not highly sensitive to the issues as they plan for and implement technology in their institutions. Therefore, administrators, syllabus and material designers, assessment and evaluation system of English Language education must be cognizant of gender and digital divide issues relating to minority, ethnic, and socioeconomic factors in their school districts that may lead to better learning and produce effective outcome. Key Words: Digital Divide, Digital Technology, Information and Communication Technology, English as Second Language.
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20-CD05-1232 INTERNATIONAL STUDENT MOBILITY AND MIGRATION INTENTIONS: CASE STUDY OF SRI LANKAN POST WAR YOUTHS MR. PINGAMA MUDIYANSELAGE ANURADHA NIROSHAN PINGAMA16 This is a paper to understand the phenomena of international student mobility and youth migration of Sri Lanka. The study reviews literature on migration and research on respondents. Many Sri Lankan governmental and non-governmental institutions has taken many steps in order to create a better future for youth. This includes provision of education, skill development, social inclusion, social equality and overall framework of development to shape the future of youth. But there is a significant segment of the youth population who are not satisfied and certain about the available opportunities and choices within Sri Lanka and who are not convinced about a better and safer society for their future after completion of their education. In this research, the migration drivers and tendencies are examined and researched both from a theoretical and empirical point of view with a special importance to perspectives and causes for migration of youths of Sri Lanka under the concept of International Student Mobility within contemporary economic, social, political and cultural backgrounds. Many international migration theories have been proposed to assess the determinants or explain the underlying phenomenon of international migration. However, international migration is a complex issue with multiple facets. One single theory may only explain a particular aspect of international migration. It can be realized that migration concept has changed over the time. This study indicates that most of youth migrate to different countries due to the uncertainty placed upon their future and how internationalization and globalization causes such phenomena. Sri Lankan youth tends to perceive their status of being an international student become the gateway for their future migration efforts. This study makes major contributions to the existing practice and theory in International Migration of Youth Population of Sri Lanka. The paper ends with recommendations on future research on understanding migration of youth. Key words: International Student Mobility, Migration, Perceptions, Development, Globalization 21-CD03-1240 CANNABIS FROM THE USERS’ POINT OF VIEW IN TURKEY MS. RUKEN MACIT17 Cannabis is the most common and the most used drug substance in Turkey and in the world. In general, cannabis is not considered as much as other narcotics even regarded as harmless due to its vegetative nature. However, cannabis is dangerous enough that it can’t be ignored because it acts as a first step in the transition to the use of other narcotics and creates damage to brain functions. In this research, in-depth interviews were conducted with 20 cannabis users living in Istanbul, Mersin and Diyarbakır in Turkey. In this context, issues such as how cannabis users experience cannabis for the first time, the opinions about cannabis, the reasons for using drugs and how they deal with the fact that they are contrary to social rules by using cannabis in such a conservative country like Turkey, are discussed. The findings are interpreted with Akers’ Social 16 17
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Learning Theory. Understanding how cannabis users are starting to use cannabis and in-depth analysis of this process provides important information on drug use. This information is thought to be effective in fighting drug abuse. Keywords: Cannabis, Cannabis users, Social Learning Theory. 23-CD10-1254 BANKS’ COMMUNITY REINVESTMENT OBLIGATION IN SOUTH AFRICA: A DEFERRED OR FORGOTTEN POLICY OBJECTIVE? MR. MAPHUTI TUBA18 One of the cornerstone of a United Nations’ Sustainable Development Goal is to ensure that all men and women, and particularly the poor and the vulnerable, have equal access to economic resource, as well as access to basic services; including financial services. The transformation of financial sector has also become one of the important policy objective in the emancipation of South Africa from its historical past to a democratic constitutional state where everyone have access to basic services. In the context of financial services, a Community Reinvestement Bill was introduced in 2000 in order to address what was perceived as banks’ reluctance to ‘come to the party’ in providing affordable credits, particularly to the majority of poor South Africans. This bill was model on Community Reinvestment Act 1977 of the Unted States of America (USA). However, this proposed bill never finds its way into statute books. The question is whether the policy objective that this piece of legislation was destined to address has been forgotten or simply deferred. In particular, this question asks whether the majority of the poor who lacked access to basic financial services in South Africa under the pre-constitutional order are effectively provided with access to basic financial services under the current policy and the legal framework, in the absence of community reinvestment legislation. It is the purpose of this research to critically analyse the South African government’s approach to ensuring access to basic financial services offered by banks and to question the reasons why the community reinvestment legislation has not find its way into statute book, notwithstanding the existing challenges of access to basic financial services. The analysis will also look at similar legislative measures in the USA, in particular the Community Reinvestment Act 1977. 24-CD35-1285 SILENCING THE MEN: GENDER RELATIONS AND HUMAN RIGHTS DISCOURSE DR. MEDIATRICE KAGABA19 There is long tradition of critique of the human rights concept and the political and social practices based on it. It can a) be found in critical discussions of the rights discourse in general under the headline of juridification of politics (Glendon) and marginalization of politics and political logic in the shadow of legal logic. It can also be found b) in the more specific discourse that reflects the individualistic approach of human rights as individual rights as opposed to communitarian approaches of conflict management in Western societies. The 80s called this the communitarianliberal-debate with deep roots in the history of ideas and long controversies about the importance 18 19
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of context and culture. It can reappear in a third fashion c) as a critique of the Western roots and cultural background of human rights in a post-colonial kind of context. In this reading, human rights are based in Western culture and are imposed on countries that do not come out of the same cultural context. This is in many times linked to d) a critique of colonialism and Western exploitation of African slave labour or resources in a more recent context, where obviously human rights play no significant role. Based on these assumptions this paper to the conference wants to discuss these general conflicts based on research which was done in rural Rwanda to understand the tensions of gender relations and development. This article analyses how men and women in rural Rwanda perceive, experience and interpret the country’s gender equality agenda. It also shows how they try to negotiate gender practices and relationships when such an agenda is implemented. Building on 32 group interviews with men and women in Kamonyi District, the narratives reveal that when gender laws and policies are implemented, both men and women experience gender equality dilemmas, worries and fears. The findings show that some men do not engage much in discussion with their wives out of concern to preserve their traditional and cultural social respect and self-esteem. As for women, if they try to initiate discussions and sometimes challenge their husband’s ideas, the latter may interpret this behaviour as a sign of disrespect, which goes against Rwanda’s cultural gender norms. The study found that some men are confronted with a feeling of loss of household authority, loss of self-respect and esteem as well as a feeling of betrayal by the government. As for the women, they feel torn between old and modern practices. In order to deal with such concerns, men and women adopt a strategy of silence in the household as one of the means to cope with the newly created gender changes. LIST OF LISTENER(S) Ms. Seema Lamichhane20
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