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आयकर अपील य अ धकरण, ‘ए’ यायपीठ, चेनई IN THE INCOME TAX APPELLATE TRIBUNAL , ‘A’ BENCH, CHENNAI ी ए. मोहन अलंकामणी, लेखा सदय एवं ी चला नागे! "साद, या#यक सदय के सम$ BEFORE SHRI A.MOHAN ALANKAMONY ACCOUNTANT MEMBER AND SHRI CHALLA NAGENDRA PRASAD, JUDICIAL MEMBER I.T.A.Nos.1339 & 1340/M ds/2011 & C.O.No.136/Mds/2011 (In I TA No.1340/Mds/2011) ( नधारण वष / A ssessm ent Years : 20 06-07 & 2007- 08) Assistant Comm issioner of Incom e tax, Circl e-V, Annexe Buildi ng, 6 t h f l oor, 121, M.G.Road, Chennai-34.



V s.



Mr. K.M. Vi dyasagar, Fl at No.8, 2 n d f loor, ‘S apthas wara’ 57, 1 s t Avenue, Ashok Nagar Chennai -600 083. PAN: AADPV3326K (Respondent/Cross Objector)



(अपीलाथ /Appellant) अपीलाथ क ओर से / Appellant by



:



Mr. Shaji P.Jacob, Addl.CIT



यथ क ओर से/Respondent by



:



Mr. S.Sridhar, Advocate



सन ु वाई क तारख/ D at e o f he a r ing



:



26th February, 2014



घोषणा क तारख /Da t e of P r on o u nc e me n t



:



21st March, 2014



आदे श / O R D E R Per Challa Nagendra Prasad, JM:



These appeals are filed



by the Revenue against



different orders of the Commissioner of Income Tax (Appeals)-VIII, Chennai dated 29.04.2011 for the assessment years 2006-07 and 2007-08. The cross objection is filed by the assessee against the said order of Commissioner of Income Tax (Appeals) dated 29.04.2011 for the assessment
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year 2007-08. The only grievance in both the appeals of the Revenue is that Commissioner of Income Tax (Appeals) erred in deleting disallowance made under section 40A(3) of the Act. 2.



The Assessing Officer while completing assessments



for these two assessment years under section 143(3) disallowed ` 14,16,253/- and ` 27,05,911/- being cash payments made by the assessee in violation of provisions of section 40A(3) of the Act ignoring the submission of the assessee that these cash payments were made by the assessee in the course of his business of marketing agency for purchase and sale of plots and flats.



The nature of



business of the assessee necessitated him to make payments in cash as the land owners insisted for cash and not believed in cheques and wait for its encashment. The assessee on his part should also get profit registered immediately as the competitors would snatch away the property meant for sale. Therefore, assessee submitted that in view of the business expediency cash payments as well as cheques were also issued in the course of his business, provisions of section
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40A(3) are not attracted.



On appeal, Commissioner of



Income Tax (Appeals) analyzing the submissions of the assessee and provisions of section 40A(3) and the decisions relied on deleted the disallowance, against which the Revenue is in appeal before us



for both the assessment



years. 3.



Departmental Representative submits that there is no



business



expediency



in



paying



amounts



in



cash.



Departmental Representative submits that some of the payees have bank accounts and the assessee has in fact issued cheques to some of the payees and the payments made by the assessee will not fall under any exceptions provided under Rule 6DD(j).



Departmental Representative



referring to page 4 of the assessment order submits that some of the payees are residing in Chennai and Bangalore and they are all having bank accounts and there was no necessity for making payments in cash for them. 4.



Counsel for the assessee strongly relied on the order of



the Commissioner of Income Tax (Appeals) and referring to
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proviso to section 40A(3) he submits that provisions of section 40A(3) have no application in case payments were made in the course of business for business expediency and where the transactions are genuine. He submits that his case falls under last limb of the proviso



to section 40A(3) i.e.



consideration of business expediency



and other relevant



factors. Referring to the judgement of Hon’ble Gujarat High Court in the case of Anupam Tele Services Vs. ITO in Tax Appeal no.556 of 2013 dated 22.01.2014,



the counsel



submits that provisions under Rule 6DD(j) are not exhaustive. He further submits that consideration of business expediency and other relevant factors are not excluded while applying the provisions of section 40A(3) of the Act. He also placed reliance on the decision of the co-ordinate bench of this Tribunal in the case of M/s. Trident Movies Vs. ACIT in ITA No.184/Mds/2012 dated 17.01.2013 in support of his submission that considerations of business expediency are relevant factors to be considered for not making disallowance under section 40A(3) of the Act.
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5.



Heard both sides. Perused orders of lower authorities



and decisions relied on. The Assessing Officer disallowed cash payments made by the assessee under section 40A(3) of the Act. There is no dispute that all these transactions are made in the course of assessee’s business of purchase and sale of plots and the transactions are all genuine. The question now for consideration is whether assessee made these payments in the course of carrying on the business of purchase and sale of plots and considerations of business expediency and other relevant factors are relevant for the purpose of section 40A(3) or not? 6.



The Hon’ble Gujarat High Court in the case of Anupam



Tele Services (supra) held that provisions of Rule 6DD(j) are not exhaustive and considerations of business expediency and other relevant factors are not excluded from the provisions of section 40A(3) of the Act. This is also clear on reading from the provisions of section 40A(3) of the Act. The Commissioner



of



Income



Tax



(Appeals)



elaborately



considered the submissions of the assessee as well as case
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laws and came to the conclusion that provisions of section 40A(3) are not attracted in the assessee’s case observing as under:“5. The main issue for rendering decision in this appeal is with reference to the applicability of the provisions of Section 40A(3) of the Act to the facts of the case and according to the Appellant the said provisions of the Act are wrongly applied inasmuch as the nature of the business of the Appellant necessitated him to make payments in cash for purchase of lands as land owners did not believe in receiving cheques and wait for its encashment. During the course of assessment proceedings, it was submitted that the Appellant on his part should also get the profit registered immediately as the competitors would snatch away the property meant for sale. Therefore, it was pleaded before the Assessing Officer that considering the business carried on by the Appellant being a marketing agent for plots and flats in deriving brokerage income the exceptional commercial expediency would justify his prayer for not applying the provisions of Section 40A(3) of the Act. 6. In so far as the payment being the sale consideration for the transaction of purchase of property in Harrington Nagar, the Assessing Officer has erroneously applied the provisions of Section 40A(3) of the Act to make the disallowance of ` 4O,OOO/- being 20% of Rs.2,OO,OOO/- paid to Mrs. Devi Mohan inasmuch as the transaction of cash payment towards sale consideration was effected on 12.9.2005 being the beginning of the week, Monday and consequent to the commercial expediency the payment of Rs.2,OO,OOO/- being the sale consideration was made to the seller of the property. According to the Appellant, the sale consideration paid for the purchase of property under consideration would be outside the purview of the provisions of Section 40A(3) of the Act and on the touchstone of purposive theory, it is submitted that having accepted
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the purchase of land in the identification of the seller of the property as well as the identification of the transaction of purchase of land in the hands of real estate operator/the Appellant herein, the provisions of Section 40A(3) of the Act are erroneously applied. 7. In the decision rendered by the Gahuwati High Court in the case reported in 240 ITR 902, it was held as follows: "From a perusal of the decisions of different High Courts referred to above, it clearly emerges that the purpose of Section 40A(3) of the Act is not to penalize the assessee for making cash payment of an amount of Rs2,5OO/- or above. The purpose is only to preventive and to check evasion of tax and flow of unaccounted money or to check transaction which are not genuine and may be put as camouflage to evade tax by showing fictitious or false transactions"



8. The Appellate Tribunal in the case reported in 93 TT] 912 has held after considering the decision of the Apex Court reported in 191 ITR 667 as follows:"The Hon'ble Supreme Court noted that the intention to make payment by crossed cheque or crossed DD is to enable the assessing authority to ascertain that the payment is genuine and not out of the undisclosed source. It is also noted that Section 40A(3) of the Act is intended to regulate business transactions and to prevent the use of unaccounted monies or to reduce the chances of use of black money for business transactions. In the present case, it is seen that the assessee for purchase of rice, paid the amount directly to the bank account of the payee. The effect of issue of crossed cheque/DD is that the payee named therein receives the payment through banking channels. The purpose is dual. In the first instance, it is to see that payee and payee alone receives the payment and to ensure that the payment is routed through



8



ITA Nos.1339 & 1340/Mds/2011 & C.O.No.136/Mds/2011



bank channel so as to trace the origin and conclusion of the transaction. In the case before us, it is seen that instead of issuing cheque/DD, the assessee prepared a Challan and along with the cash the Challan was presented to the bank of the payee for the credit of the same in the account of payee. In the result, it is ensured that the payee and payee alone receives the payment and the origin and conclusion of transaction is traceable. Thus, payment of sum directly in the bank account of payee fulfils the criteria for ensuring the object of introduction of Section 40A(3). This is not a direct payment to the payee but only to the credit of its bank account without the payee actually receiving the cash. We accordingly hold that such payment is not in violation of provision of Section 40A(3) and hence no disallowance is called for."



9. In the case reported in 274 ITR 534 the Gujarat High



Court



as



discussed



the



issue



under



consideration especially where the practicality of the payment, should be judged from the view of businessmen and not the Assessing Officer in following words:



"Held that Section 40A(3) was intended to serve the objective of checking tax evasion and ensure that payments exceeding Rs.2,500/- are made by crossed cheque or bank draft so that it will be easier to ascertain, when deduction is claimed, whether the payment was genuine and whether it was made out of income from disclosed sources. The Section is mandatory and there is no discretion left with the taxing authority under this sub-section to allow expenditure which does not comply with it. The rigour of the rule contained in this sub-section is, however, relaxed to some
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extent by the second proviso to the said sub-section shall be made where any such payment is made otherwise than by a crossed cheque or a crossed bank draft, in such cases and under such circumstances as may be prescribed, having regard to the nature and extent of banking facilities available, considerations of business expediency and other relevant factors. Those guidelines will have to be borne in mind while interpreting the provisions of the relevant rules enacted by the competent authority, so that by a constricted or artificial construction of those rules, the very object of the legislature is not frustrated."



The provisions of Section 40A(3) of the Act are not absolute in its term and accordingly where there is a finding that the seller has insisted on cash payment and the payment is genuine, then the amount could not be disallowed on technical grounds. The above view is fortified and taken by the Allahabad High Court in the case reported in 217 ITR 431. 10. The Calcutta High Court has held in the case reported in 247 ITR page 13 that a payments in cash reflected in books of accounts cannot be disallowed invoking Section 40A(3) of the Act. 11. Similarly, the decision reported in 251 ITR 640 and another decision reported in 250 ITR 738 have reiterated that liberal view should be taken in the consideration of Rule 6DD(j) where there are compelling or mitigating circumstances. 12. The meaning of the word ‘practicable’ in the ordinary parlance must prevail in the context of Rule 6DD(j) and in the object of the enactment namely, to relax the rigour of Section 40A(3) of the Act in genuine and bonafide cases to avoid hardship and harassment is borne in mind and according to the word 'practicable' under the present scenario must signify wider scope so as to capable of being put into practice, done or accomplished in the available
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means and resources. 13. If we analysis the crux of the second proviso to section 40A(3), there are three factors (shown in brackets as (1), (2) and (3) hereunder) to be considered before making any disallowance under this sub-section. 14. The second proviso to section 40A(3) clearly states as follows: "Provided further that no disallowances under this sub-section shall be made where any payment in a sum exceeding [twenty]thousand rupees is made otherwise than by [an account payee cheque drawn on a bank or account payee draft], in such cases and under such circumstances as may be prescribed (1), having regard to the nature and extent of banking facilities available (2), considerations of business expediency and other relevant factors(3)."



15. Hence before making any disallowance u/s 40A(3) the AO has to take in to consideration of the above three factors being 1. circumstances specified under Rule 6DD, 2. extent of banking facilities available and 3. the consideration of business expediency and other relevant factors. 16. The AO having accepted the payments for purchase of lands which are supported by the deeds and books of accounts ought to have considered the business expediency and other relevant factors before making such disallowances. 17. A view has been taken that the circumstances set out in Rule 6DD(j) are illustrative and not exhaustive and the Assessing Officer has to take into account the surrounding circumstances and considerations of business expediency. 18. Another activity of the Appellant in the real estate is to act as a POA holder for the sellers (land owners) to sell their properties to their customers for earning profit there from. The Appellant had also
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acted as a mediator/facilitator/agent between the purchasers and sellers of the lands for getting brokerage/commission without incorporating his name in the Deed of Sale. 19. For the present Assessment Year, the Appellant had returned an income from these activities to the extent of Rs.54,54,944/- and after recomputation the Appellant had shown the brokerage income at a revised figure of Rs.87,89,865/-, for which a tabulation is given in page 8 of the impugned order. Considering the applicability Section 40A(3) of the Act the Assessing Officer at page 9 of the impugned order had accepted the stand of the Appellant on the nonapplicability of the said provision in the Act. However, for the transactions tabulated in pages 9 & 10 of the impugned order, the Assessing Officer invoked Section 40A(3) of the Act and made disallowance of Rs.79,663/-. In the light of the decision of the Madras High Court reported in 282 ITR 117, it is submitted that the payments on a single day which were below Rs.20,OOO/- would not attract the provisions of Section 40A(3) of the Act. 20. The Assessing Officer further disallowed Rs.12,390/- invoking Section 40A(3) of the Act on the brokerage paid to the extent of Rs.61,954/- to Basheer Ahmed and R. Muthu on Rs.79,663/- made u/s 40A(3) of the Act in the acceptance of grounds raised in the present proceedings. The above decision is rendered in tune with order given on the similar issues reflected in the other part of this order. On the consideration of facts and arguments, the payment made to Mrs.Devi Mohan for purchase of property on 12.9.2005 would not attract the provisions of Section 40A(3) of the Act inasmuch as the identity of the recipient and source for the sale consideration having been not disputed, the disallowance under consideration is not warranted on the facts and in the circumstances of the case. 21. With regard to the addition of Rs. 40,000/- being 20% of Rs. 2,00,000/-, paid to Mrs. Devi Mohan for
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puchase of property on 12.9.2005 would not attract the provisions of section 40A(3) of the Act inasmuch as the identity of the recipient and source for the sale consideration having been not disputed. 22. Similarly the addition of Rs.2,20,OOO/- invoking Section 40A(3) of the Act, the purchase of lands through the employees of the Appellant having been not disputed the transaction under consideration and further not disputed the source for the payments, the provisions of Section 40A(3) of the Act are erroneously invoked and applied to the facts of the case. 23. The Assessing Officer disallowed Rs4,00,000/invoking Section 40A(3) of the Act relating to the property purchase transaction from a company called S.A.K.Developers. The transaction took place on 1.1.2006 and the Appellant paid cash of Rs.20 Lakhs. 24. The Assessing Officer disallowed Rs.10,OOO/invoking Section 40A(3) of the Act relating to the property purchase transaction with Mr.Dwarakanath Reddy. The transaction took place on 25.1.2006 and the Appellant paid cash of Rs.50,OOO/-. 25. The Assessing Officer disallowed Rs.57,600/invoking Section 40A(3) of the Act relating to the property purchase transaction with R.Saravanan. The transaction took place on 8.3.2006 and the Appellant paid cash of Rs.2,88,OOO/-. 26. The Assessing Officer disallowed Rs.57,600/invoking Section 40A(3) of the Act relating to the property purchase transaction with Mrs.Babitha Bhandari. The transaction took place on 25.3.2006 and the Appellant paid cash of Rs.2,88,OOO/-. 27. The Assessing Officer disallowed Rs.5,39,OOO/invoking Section 40A(3) of the Act relating to the
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property purchase transaction with R.Paranthaman. The transaction took place on 10.2.2006 and the Appellant paid cash of Rs.26,95,OOO/-. 28. I have gone through the assessment order as well as the submissions given by the AR of the appellant and also the case laws relied by the appellant. The AO is of the opinion that since the cash payments were made and accordingly he disallowed 20% of the expenses u/s.40A(3). However, the AR of the appellant pleaded that for the nature of the business the appellant involved i.e. real estate on the second proviso to section 40A(3) section 40A(3) is clearly applicable to this case and further he has filed the additional submissions as under :st



"January 1 was a holiday and hence the payment of 20 lakhs to SAK developers in any event would not be hit by the provisions of section 40A(3) of the Act. The real estate sector was doing really well during 2005 to 2007 and the owners were willing to sell only on immediate cash payments. Most of the properties dealt by the Appellant were situated at villages which did not have any banking facilities. Even if the owners were in some cases at Chennai, the Appellant had paid cash basically on the trade practice and consideration of the business expediency as explained below in this sector: In practical situation, the agent/middle man brings the property documents along with POA copy etc and represents the owner. The real owner in most of the cases will not come and deal the property.



The agent takes the purchaser / Appellant to the site verification, coordinates with the legal team etc and accepts the cash or cheque on owner's behalf and in many



14



ITA Nos.1339 & 1340/Mds/2011 & C.O.No.136/Mds/2011



cases signs the sale deed as a POA holder. The above practice was followed consistently in this trade as the agent/middle man fixes an "X" rate with the purchase/Appellant and may give in many cases to the land owners "X minus Y", the "Y" being his margin. By this way the middle man makes more money as a project income rather than a traditional type of charging a regular 2% commission. This practice was also followed by the Appellant himself and had offered the margin by him as 'project income'. In this method the Appellant fixes a price with the proposed seller and a different price with the proposed buyer and retain the difference with him, showing the same as 'project income'."



29. Further I have also gone through the decision in the case of Commissioner of Income Tax vs. P.Pravin And Co. 274 ITR 534 wherein it is held that the rigour of the rule may be relaxed in consideration with the business expediency and other relevant factors. The appellant deals in real estate business where the competition is very high and the element of cash payment is very much in vogue.



Respectfully following the ratio followed in CIT vs. P.Pravin And Co. 274 ITR 534 the provision u/s 40A(3) may not attract in the appellant case and accordingly the AO is directed to delete the addition of Rs. 14,16,253/( Rs. 13,24,000 + 79,663 + 12,390). 30. In the result, the appeal is allowed.”



7.



On



going



through



the



above



order



of



the



Commissioner of Income Tax (Appeals), we find that
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assessee has made payments to various parties for purchase of plots / paid brokerage in the course of carrying on its business of purchase & sale of plots/flats. All these payments were made in view of business expediency and transactions are genuine.



8.



The Hon’ble Gujarat High Court in the case of



Anupam Tele Services Vs. ITO (supra) held as under:It could be appreciated that Section 40A and in particular sub-clause (3) thereof aims at curbing the possibility of onmoney transactions by insisting that all payments where expenditure in excess of a certain sum [in the present case twenty thousand rupees] must be made by way of account payee cheque drawn on a bank or account payee bank draft. As held by the Apex Court in case of Attar Singh Gurmukh Singh [Supra], ". In our opinion, there is little merit in this contention. Section 40A(3) must not be read in isolation or to the exclusion of rule 600. The section must be read along with the rule. If read together, it will be clear that the provisions are not intended to restrict the business activities. There is no restriction on the assessee in his trading activities. Section 40A(3) only empowers the Assessing Officer to disallow the deduction claimed as expenditure in respect of which payment is not made by crossed cheque or crossed bank draft. The payment by crossed cheque or crossed bank draft is insisted on to enable the assessing authority to ascertain whether the payment was genuine or whether it was out of the income from undisclosed sources. The terms of section 40A(3) are not absolute. Considerations of business expediency and other relevant factors are not excluded. Genuine and bona fide transactions are not taken out of the sweep of the section. It is open to the assessee to furnish to the satisfaction of the Assessing Officer the circumstances under which the payment in the manner prescribed in section 40A (3) was not practicable or would have caused genuine difficulty to the payee. It is also open to the assessee to identify the person who has received the cash payment.
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Rule 6DD provides that an assessee can be exempted from the requirement of payment by a crossed cheque or crossed bank draft in the circumstances specified under the rule. It will be clear from the provisions of section 40A(3) and rule 6DD that they are intended to regulate business transactions and to prevent the use of unaccounted money or reduce the chances to use black money for business transactions.”



The Hon’ble High Court observed that the Hon’be Supreme Court in the case of Attar Singh Gurmukh Singh Vs. ITO (191 ITR 667) held that the provisions of section 40A(3) are not intended to restrict the business activities. There is no restriction on the assessee on his trading activities.



The



terms of section 40A(3) are not absolute. The genuine and bonafide transactions are not taken out of the sweep of the section and considerations of business expediency and other relevant factors are not excluded. The provisions of section 40A(3) and Rule 6DD are intended to regulate business transactions and the prevent the use of unaccounted money or reduce the chances to use black money for business transactions.



9.



Here in the present case, it is not the contention of the



Revenue that transactions are not genuine and payments
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were all undisclosed money. It is not the case of Revenue that payee was not identified or payee denied the receipt of money.



Therefore,



taking



totality



of



the



facts



and



circumstances of the case into consideration and the case laws, we are of the view that Commissioner of Income Tax (Appeals) has rightly deleted the disallowance following various decisions. We sustain the order of the Commissioner of Income Tax (Appeals) and dismiss the grounds raised in both the appeals of the Revenue.



10.



The first issue in the cross objection filed by the



assessee is that Commissioner of Income Tax (Appeals) erred in dismissing the ground challenging addition relating to Cycad project. The other issue in the cross objection is that Commissioner of Income Tax (Appeals) erred in dismissing the grounds challenging addition relating to Harrington project.



11.



The assessee raised ground no. 11 in respect of



deletion of disallowance made under section 40A(3) of the
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Act. Since this ground was raised in support of the order of Commissioner of Income Tax (Appeals) and since we have already dismissed the appeals of the Revenue confirming deletion of disallowances, this ground of appeal raised by the assessee in the cross objection becomes infructuous and accordingly the same is dismissed.



12.



With regard to other issues, counsel for the assessee



places reliance on the grounds of appeal and submits that additions be deleted.



13.



Departmental Representative relying on the order of the



Commissioner of Income Tax (Appeals) submits that no information was furnished with regard to these two additions and therefore, Commissioner of Income Tax (Appeals) is justified in sustaining these two additions. The Assessing Officer made these two additions after considering the submissions of the assessee at the time of assessment.
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14.



Heard both sides. Perused orders of lower authorities.



The Commissioner of Income Tax (Appeals) confirmed the disallowances observing as under:-



8. Addition on account of Cycad Project - Rs.5,09,017:The AO has stated that on enquiry at the time of survey made, the commission earned by him of Rs. 15,14,118/- whereas the appellant has declared Rs. 10,05,101 only in the return and hence a sum of Rs. 5,09,017/- was added. In the earlier year , the appellant's father i.e. Shri Mathivathanan, the survey report is the basis for othe assessment (Both the AO and the appellant relied on the survey report) and accordingly



the



addition



of



Rs.



5,09,017/-



is



confirmed. 9. Addition on account of Harrington Project Rs. 7,62,509/With regard to addition on account of Harrington project, it is seen that during the course of survey, the appellant has made a profit of Rs. 25,00,000/and Rs. 19,40,000/- from the projects at Harrington Nagar and other five projects respectively. Out of this, the appellant has shown commission income of Rs. 29,08,713/- and Rs. 2,53,111/- was stated to have been included in the profit. Also he stated that part of the income i.e. Rs. 5,15,667/- had been offered for the Asst.Year 2006-07 from Harrington
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Nagar project. Hence the balance amount i.e. as per working shown below is added as income of the appellant by the AO.



As per Survey Report



:



` 44,40,000



Less: Already shown



:



` 29,08,713



Less:i) included in the profit Already as per appellant: ` 2,53,111 ii)income offered for ` 5,15,667 Asst.Year 2006-07



Difference



` 7,68,778 ` 7,62,509



As this difference of ` 7,62,509/- has not been shown as income, I am also agreeing with the decision of the Assessing Officer and this addition of ` 7,62,509/- is confirmed.”



15. On going through the order of the Commissioner of Income Tax (Appeals), we do not find any valid reason to interfere with his findings in sustaining the additions. No evidence was produced by the assessee before us to rebut the findings of the Commissioner of Income Tax (Appeals). We therefore, uphold the order of the Commissioner of Income Tax (Appeals) and reject the grounds of assessee in the cross objection. assessee is dismissed.



In the result, cross objection of the
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To sum up, both the appeals of the Revenue and cross



objection of the assessee are dismissed. Order pronounced in the open court on Friday, the 21st day of March, 2014 at Chennai.



Sd/-



Sd/-



(A.Mohan Alankamony) Accountant Member



(Challa Nagendra Prasad) Judicial Member



Chennai, Dated the 21st March, 2014. somu Copy to:



(1) Assessee (2) Assessing Officer (3) CIT



(4) CIT(A) (5) D.R (6) G.F.
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