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IN THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF TEXAS AUSTIN DIVISION DEEPAK BUDHATHOKI, CLESMY E. CANALES GONZALES, RAMON ANTONIO SOTO CARIAS , on behalf of themselves and all others situated persons,



§ § § § § § § Plaintiffs, § § v. § § DEPARTMENT OF HOMELAND § SECURITY; JEH JOHNSON, Director § of DHS, in his official capacity; LEON § RODRIGUEZ, Director of USCIS, in § his official capacity; and MARIO § ORTIZ, USCIS District Director for San § Antonio, in his official capacity § § Defendants §



Case No.



1:16- cv-00275



ORIGINAL COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF PRELIMINARY STATEMENT 1.



Plaintiffs Deepak Budhathoki, Clesmy E. Canales Gonzales, and Ramon Antonio



Soto Carias are all children 1 under the age of 21 who have obtained Texas state court orders pursuant to a Suit Affecting the Parent-Child Relationship (“SAPCR”) finding, inter alia, that they have been subjected to abandonment, abuse or neglect by one or more parent; that reunification with one or more parent is not viable based on that abandonment, abuse or neglect; and that return to the Plaintiff’s country of origin is not in the best interests of the child. Even though Plaintiffs are over the age of 18, they are “children” as defined under Texas law, see TEX. FAM. CODE §101.003(b), and under federal immigration law. 8 U.S.C. § 1101(b), § 101(b) of the Immigration and Nationality Act et seq. ("INA"), (defining a “child” as “an unmarried person under the age of 21”). In addition, as determined by a state court judge, Plaintiffs have suffered parental abuse, abandonment or neglect. For these reasons, Plaintiffs are referred to by their initials only. 1



Following the entry of the SAPCR order, Plaintiffs filed a petition for Special Immigrant Juvenile (“SIJ”) relief with the U.S. Citizenship and Immigration Service (“USCIS”) pursuant to 8 U.S.C. § 1101(a)(27), INA § 101(a)(27), as amended by the



Trafficking Victims Protection and



Reauthorization Act (“TVPRA”), P.L. 110-457 (2008). 2.



The USCIS San Antonio Field Office Director denied Plaintiffs’ SIJ applications



based on its determination that because Plaintiffs had reached the age of 18 after the SAPCR order issued, they were no longer children and the Texas court was not acting as a “juvenile court,” as that term is defined by federal law, when it issued the SAPCR order. 3.



Plaintiffs bring this lawsuit, on behalf of themselves and all others similarly



situated, seeking declaratory relief regarding the definition of “child” under Texas state law and the proper interpretation and application of the terms “juvenile court” and “dependent,” as those terms are defined by federal law. JURISDICTION AND VENUE 4.



This case arises under the Administrative Procedure Act (“APA”), 5 U.S.C. § 701



5.



This Court has jurisdiction pursuant to 28 U.S.C. § 1331 (federal question), and 5



et seq.



U.S.C. § 702 (waiver of sovereign immunity). 6.



Venue is proper under 28 U.S.C. § 1391 because a substantial part of the events or



omissions giving rise to this action occurred in this District. PARTIES Named Plaintiffs 7.



Plaintiff Deepak Budhathoki is a native of Nepal and currently resides in Austin,



Texas. After obtaining a final SAPCR order, Plaintiff Budhathoki applied for SIJ status. His



2



application was denied by USCIS based on the agency’s determination that that he was not a “child” at the time the Texas state court entered the final SAPCR order and, therefore, the Texas state court was not acting as a “juvenile court.” 8.



Plaintiff Clesmy E. Canales Gonzales is a native of Honduras and currently



resides in Austin, Texas. After obtaining a final SAPCR order, Plaintiff Canales Gonzales applied for SIJ status.



His application was denied by USCIS based on the agency’s



determination that he was not a “child” at the time the Texas state court entered the final SAPCR order and, therefore, the Texas state court was not acting as a “juvenile court.” 9.



Plaintiff Ramon Antonio Soto Carias is a native of Honduras and currently resides



in Austin, Texas. After obtaining a final SAPCR order, Plaintiff Ramon Antonio Soto Carias applied for SIJ status.



His application was denied by USCIS based on the agency’s



determination that that he was not a “child” at the time the Texas state court entered the final SAPCR order and, therefore, the Texas state court was not acting as a “juvenile court.” Defendants 10.



Defendant Jeh Johnson is the Secretary of the U.S. Department of Homeland



Security (“DHS”). Secretary Johnson directs each of the component agencies within DHS, including the United States Citizenship and Immigration Services.



Defendant Johnson is



responsible for the administration of immigration laws and policies pursuant to 8 U.S.C. § 1103, including those laws and policies regarding the adjudication of SIJS petitions. 11.



Defendant León Rodriguez is the Director of the USCIS. The USCIS is an



agency within the DHS that adjudicates applications and requests for benefits under the immigration laws, including SIJ petitions. 12.



Defendant Mario R. Ortiz is the District Director of the USCIS San Antonio Field



3



Office. The San Antonio Field Office of the USCIS adjudicates applications for benefits under the immigration laws for San Antonio, Texas and the surrounding area, including SIJ petitions. CLASS ACTION ALLEGATIONS 13.



Plaintiffs Budhathoki, Canales Gonzales, and Soto Carias bring this action



pursuant to Federal Rules of Civil Procedure 23(a) and 23(b)(2) on behalf of themselves and all other persons similarly situated. The proposed class is defined as follows: All unmarried persons whose applications for Special Immigrant Juvenile (SIJ) status were denied or will be denied by the U.S. Citizenship and Immigration Services (USCIS) because the required Texas court dependency order ("Suit Affecting the Parent-Child Relationship" or "SAPCR") became final after the person turned 18 years. 14.



The class is so numerous that joinder of all members is impracticable. The U.S.



Department of Health and Human Services’ Office of Refugee Resettlement (“ORR”) reports that 53,518 unaccompanied minors 2 were in ORR custody in 2014. CHILDREN



RELEASED



TO



SPONSORS



BY



STATE,



See UNACCOMPANIED available



at



http://www.acf.hhs.gov/programs/orr/programs/ucs/state-by-state-uc-placed-sponsors. Of those, 7,409 children were released to sponsors in Texas. Id. 15.



Of note, this data reflects only children who were classified as unaccompanied



and were, at some point, in ORR custody. It does not include potential class members who were never detained or who entered with family members and, therefore, were not “unaccompanied.” Moreover, it reflects a single year’s data and does not contemplate potential class members who entered before 2014, in 2015, in 2016, or who will enter in the future.



ORR is the federal agency charged with providing care to unaccompanied alien children (“UAC”) in removal proceedings. See generally, 6 U.S.C. § 279. “UAC” is defined as a person under the age of 18 who has no lawful status and does not have a parent or guardian present in the United States, or the parent or guardian in the United States is unavailable to provide care for the child. Id. at § 279(g). 2



4



16.



All proposed class members are subject to the same unlawful, arbitrary and



capricious adjudication of their SIJ petitions. Whether Texas law defines a person over the age of 18 as a “child” for SAPCR purposes presents a common question of law and fact. 17.



The claims of the representative parties are typical of the claims of the class.



Plaintiffs and the class of individuals they seek to represent are over the age of 18, have been the subject of SAPCR proceedings before a Texas state court of competent jurisdiction, and have applied for SIJ relief. The legal claims raised by the named Plaintiffs are identical to the class claims. 18.



Plaintiffs are adequate representatives because they seek the same relief as the



other members of the class: that Defendants cease to denial of SIJ petitions based on the fact that Plaintiffs were 18 years of age or older when they obtained SAPCR relief. 19.



The proposed class would be represented by lead counsel Javier Maldonado and



Tania K. Rosamond. Lead counsel has extensive experience litigating immigration cases and federal civil rights cases. 20.



Defendants have acted on grounds generally applicable to the class by



categorically failing to recognize that the Texas Family Code defines a “child” as a person over the age of 18 who meets certain conditions (i.e., are enrolled in an educational program leading to a high school diploma or are disabled). STATEMENT OF FACTS Federal Special Immigration Juvenile Law 21.



Special Immigrant Juvenile Status (SIJS) is a federal law that helps certain



undocumented children and youth obtain lawful immigration status. To obtain such status, these children and youth must have been found to have been subjected to abandonment, abuse or



5



neglect by a state court of competent jurisdiction.



Since Congress first authorized SIJ relief in



1990, several changes have been made regarding eligibility. The last significant legislative amendments occurred in 2008 when Congress markedly broadened the eligibility requirements for SIJ.3 See Trafficking Victims Protection and Reauthorization Act (“TVPRA”), P.L. 110-457 (2008), §235. 22.



Under current federal law, a child is eligible for SIJ relief if he or she is under 21



years of age, unmarried and (a) has been declared dependent on a juvenile court located in the United States (or has been committed by a juvenile court to the custody of a state agency or a state-appointed individual); and (b) has obtained a determination by the juvenile court that reunification with one or both of his or her parents is not viable due to abuse, neglect, abandonment, or a similar basis found under State law; and (c) has obtained a determination by the juvenile court that it is not in his or her best interest to be returned the child’s country of origin or last habitual residence.4 INA § 101(a)(27)(J)(i), (ii). 23.



The term “juvenile court” means a court located in the United States having



jurisdiction under state law to make judicial determinations about the custody and care of juveniles. 8 CFR § 204.11(a). Texas district courts are general courts of jurisdiction and come within the definition of a "juvenile court" when deciding SAPCR matters pursuant to Title 5 of the Texas Family Code.



3



The regulations governing SIJ relief have not been amended to reflect the TVPRA 2008 amendments. See 8 C.F.R. 204.11. 4



Additional requirements exist for Unaccompanied Alien Children who are in the custody of the U.S. Department of Health and Human Services (DHHS); because Plaintiffs are not in DHHS custody, those requirements are not at issue here. 8 U.S.C. § 1101(a)(27)(J)(iii)(I).



6



24.



A juvenile is “dependent” upon the court if he or she “[h]as been the subject of



judicial proceedings or administrative proceedings authorized or recognized by the juvenile court.” 8 CFR § 204.11(c)(3). 25.



In adjudicating SIJ petitions, USCIS makes no determinations concerning a



child's welfare under the various state laws. Rather, federal law explicitly defers such findings to the expertise and judgment of the juvenile court. 8 U.S.C. § 1101(a)(27)(J)(i)-(ii). Texas State Family Law 26.



Texas law governing SAPCRs is codified at Title 5 of the Texas Family Code.



See TEX. FAM. CODE §§ 101.001 et seq. 27.



Section 101.003 of the Texas Family Code defines “child” in two ways. The first



subsection defines a “child or minor” as an unmarried person under 18 years of age. TEX. FAM. CODE § 101.003(a). The very next subsection defines a “child” as “a person over 18 years of age for whom a person may be obligated to pay child support.” TEX. FAM. CODE § 101.003(b). Accordingly, the express language of the statute includes a person over the age of 18 as a “child” so long as a parent is obligated to pay child support. 28.



Under Texas Family Code § 154.002, a Texas district court “may render an



original support order…past the 18th birthday of the child” if the child is enrolled in certain educational programs, id. at § 154.002(a) (emphasis added). Further, a SAPCR seeking child support can be filed “before or after the child’s 18th birthday, TEXAS FAMILY CODE § 154.002(b), and the obligation to support a child continues “through the end of the month in which the child graduates.” TEXAS FAMILY CODE at § 154.002(c); see also Crocker v. Attorney General, 3 S.W.3d 652-53 (Tex. App—Austin 1999)(emphasizing that § 154.002(b) “expressly allow[s] a request for support through high school graduation to be filed after the child turns



7



eighteen”); In re Thompson, 434 S.W.3d 624, 628 (Tex. App.—Houston [1st Dist.] 2014, no pet.) (holding that the Legislature supplemented the definition of “child” to include “a person over 18 years of age for whom a person may be obligated to pay child support” and expressly conferred SAPCR jurisdiction over children over the age of 18 who remained entitled to child support). Named Plaintiffs’ SIJ Petitions 29.



Plaintiff Budhathoki was born in August 1996 and is a native of Nepal. On



January 15, 2015, the 345th District Court, Travis County, Texas entered final SAPCR orders, including the findings required by INA § 101(a)(27) and 8 C.F.R. § 204.11, and ordered payment of child support in the amount of $200 per month to be paid by Plaintiff’s father until the completion of certain enumerated events, including the completion of high school. 30.



Plaintiff Budhathoki filed an SIJ petition with the USCIS district office in San



Antonio on January 27, 2015. He also filed an application for LPR status on February 26, 2015 as permitted by federal regulations. 31.



USCIS denied Plaintiff Budhathoki’s application for SIJ relief on September 26,



2015 because it concluded that the Texas court lacked jurisdiction to enter the SAPCR since Plaintiff Budhathoki was no longer a "child." 32.



Plaintiff Canales Gonzales was born in November 1996 and is a native of



Honduras. On November 21, 2014, the 98th District Court, Travis County, Texas entered final SAPCR orders, including the findings required by INA § 101(a)(27) and 8 C.F.R. § 204.11, and ordered payment of child support in the amount of $280 per month to be paid by Plaintiff’s father until the completion of certain enumerated events, including the completion of high school.



8



33.



Plaintiff Canales Gonzales filed an SIJ petition with the USCIS district office in



San Antonio on December 9, 2014. He also filed an application for LPR status on March 4, 2015 as permitted by federal regulations. 34.



USCIS denied Plaintiff Canales Gonzales’ application for SIJ relief on October



14, 2015 because it concluded that the Texas court lacked jurisdiction to enter the SAPCR since Plaintiff was no longer a "child." 35.



Plaintiff Ramon Antonio Soto Carias was born in April 1997 and is a native of



Honduras. On May 29, 2014, the 53rd District Court, Travis County, Texas entered final SAPCR orders, including the findings required by INA § 101(a)(27) and 8 C.F.R. § 204.11, and ordered payment of child support in the amount of $200 per month to be paid by Plaintiff’s father until the completion of certain enumerated events, including the completion of high school. 36.



Plaintiff Soto Carias filed an SIJ petition with the USCIS district office in San



Antonio on April 24, 2015. 37.



USCIS denied Plaintiff Soto Carias’ application for SIJ relief on September 26,



2015 because it concluded that the Texas court lacked jurisdiction to enter the SAPCR since Plaintiff was no longer a "child." Basis of USCIS Denials 38.



USCIS denied each petition for SIJ relief filed by the Plaintiffs because it



concluded that each Plaintiff was not a child and questioned the jurisdiction of the Texas state court that issued the SAPCR order. 39.



Defendants' reading of the Texas Family Code is arbitrary, capricious, an abuse of



discretion, not in accordance with law, and/or in excess of USCIS' statutory jurisdiction and



9



authority. Defendants' narrow definition of the term “child” is plainly inconsistent with the Texas Family Code. Section 101.003(b) of the Texas Family Code unambiguously defines a child as “a person over 18 years of age for whom a person may be obligated to pay child support.” 40.



Defendants' determination that the Texas court lacked jurisdiction is also



erroneous. USCIS has no authority to question the jurisdiction of a Texas district court when there has been no challenge to the court's jurisdiction. 41.



Accordingly, Plaintiffs here were “dependent” on a “juvenile court” as required



by federal immigration law. They were “the subject of judicial proceedings or administrative proceedings authorized or recognized by the juvenile court,” 8 CFR § 204.11(c)(6), and the courts, pursuant to Title 5 of the Texas Family Code, had “jurisdiction under state law to make judicial determinations about the custody and care of juveniles.” 8 CFR § 204.11(a). In each case, the Plaintiff was the subject of a state court SAPCR proceeding that granted child support for their care. Denial of their SIJ petitions, therefore, was arbitrary and contrary to both federal and state law. CAUSES OF ACTION First Claim (Administrative Procedure Act) 42.



Plaintiffs repeat and re-allege Paragraphs 1-41 as though fully set forth here.



43.



USCIS’s denial of Plaintiff’s SIJ petition on the basis that a person who has



reached the age of 18 is not a “child” under the Texas Family Code and, therefore, not “dependent” on a “juvenile court” is contrary to Texas and federal law and, as such, is arbitrary, capricious, an abuse of discretion, not in accordance with law, and/or in excess of USCIS' statutory jurisdiction and authority. 10



44.



USCIS's denial of Plaintiff's SIJ petition on the basis that the Texas district court



that issued the SAPCR order lacked jurisdiction is arbitrary, capricious, an abuse of discretion, not in accordance with law, and/or in excess of USCIS' statutory jurisdiction and authority. PRAYER FOR RELIEF Plaintiffs respectfully request that this Court: a. Certify a class as described in paragraph 13; b. Appoint undersigned counsel as class counsel pursuant to Federal Rule of Civil Procedure 23(g); c. Declare that: 1. Pursuant to the Texas Family Code §101.003(b), a “child” includes a person over 18 years of age for whom a person may be obligated to pay child support; 2. State district courts in Texas have proper jurisdiction to enter support orders for Plaintiffs’ support, as they are “children” under Texas law; 3. Because Plaintiffs were “children” as defined by Texas law, and were the subject of SAPCR proceedings pursuant to Title 5 of the Texas Family Code, they were “dependent” on a “juvenile court,” as those terms are defined by 8 CFR § 204.11(c)(3) and 8 CFR § 204.11(a), respectively; 4. Denial of Plaintiffs’ SIJ petitions by USCIS were arbitrary, capricious, and contrary to applicable law. d. Award Plaintiffs’ counsel reasonable attorneys’ fees and costs pursuant to the Equal Access to Justice Act, or any other applicable statute or regulation; e. Grant such further relief as the Court deems just, equitable and appropriate.



11



Respectfully submitted, /s/ Javier N. Maldonado Javier N. Maldonado TX Bar No. 00794216 Law Office of Javier N. Maldonado, P.C. 8918 Tesoro Dr., Suite 575 San Antonio, TX 78217 Telephone: (210) 277-1603 Facsimile: (210) 587-4001 Tania K. Rosamond The Bernardo Kohler Center, Inc. P.O. Box 42185 Austin, TX 78704 Tel: (512) 831-4272; Fax: (512) 661-0326 E-mail: [email protected]



By:______________________________ Tania K. Rosamond State Bar No. 24063287 ATTORNEYS FOR PLAINTIFFS
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