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1 IN THE HIGH COURT OF JUDICATURE AT MADRAS DATED : 28.04.2018 CORAM THE HONOURABLE MR.JUSTICE T.RAJA W.P.No.8652 of 2018 P.Ayyakannu



..



Petitioner



..



Respondents



-vs1. The Government of Tamil Nadu rep. by its Secretary Home Department St.George Fort Chennai 2. The Director General of Police Chennai 3. The City Police Commissioner Chennai City Chennai



Petition under Article 226 of the Constitution of India, praying for the issue of a Writ of Mandamus, directing the third respondent to grant permission as per the petitioner representation dated 2.4.2018 to conduct fasting struggle for 90 days from 9.4.2018 at Marina Beach in Chennai. For Petitioner



::



Mr.S.Ayyathurai for Mr.S.Muthukrishnan



For Respondents



::



Mr.P.H.Arvind Pandian Additional Advocate General assisted by Mr.I.Sathish Additional Government Pleader



ORDER Mr.P.Ayyakannu, claiming to be the State President of National South Indian River Interlinking Agriculturist Sangam, has filed the present writ petition http://www.judis.nic.in
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2 seeking a mandamus directing the City Police Commissioner, Chennai City, the third



respondent



herein



to



grant



permission,



as



per



the



petitioner's



representation dated 9.4.2018, to conduct fasting struggle for 90 days from 9.4.2018 at Marina Beach in Chennai.



2. Mr.S.Ayyathurai, learned counsel for the petitioner submitted that the petitioner is in public life from his student days and has been working for the past 25 years for the welfare of the agriculturists in Tamil Nadu by conducting various procession, meeting to draw the attention of the State Government and the Central Government to solve the problems of the agriculturists. Since water is the main basic need for the agriculturists to cultivate the crops in their lands, the petitioner's main motive is for interlinking of all the rivers in India to promote the availability of water for agricultural operations. The learned counsel for the petitioner further submitted that the petitioner has been visiting every panchayat union in the villages to organize the agriculturists to conduct proper demonstration, procession, fasting to draw the attention of the State and the Central Governments to implement the demand for the interlinking of rivers. As there is no sufficient water in the rivers, lakes, ponds, they have organised farmers awareness march from Kanyakumari to Chennai for 100 days from 1.3.2018 and they have completed the awareness march in nearly ten districts and the said awareness march is still continuing in the other districts. In this background, the petitioner deems fit to organise a fast to make the people at large aware of constituting the Cauvery Water Management Board for getting
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3 proper share of water from the river Cauvery.



Since the Cauvery Water



Management Board has not been constituted for the supply of due share of water to the agriculturists in Tamil Nadu, various political parties, associations and farmers associations including the petitioner are conducting various awareness programmes. In this regard, as there is no vast space available in Chennai city for conducting a peaceful fast by the petitioner association, they have decided to conduct a fast meeting in Marina beach at Chennai from 9.4.2018 for 90 days and submitted a petition on 2.4.2018 through e-mail to the third respondent seeking permission for conducting a peaceful fast without causing any hindrance to the public. Whereas the petitioner has not received any reply from the third respondent for conducting the fast struggle at Marina beach. As the act of the third respondent in not answering the petitioner's request for a long time is arbitrary and unreasonable, the petitioner is constrained to approach this Court seeking a mandamus to the third respondent to grant permission on the basis of the representation dated 2.4.2018 to conduct the fast at the said place.



3. After issuance of notice, the third respondent has filed a counter affidavit. The learned Additional Advocate General for the respondents contended that since no permission was granted to any organisation of any nature whatsoever to conduct the demonstration, fast, protest, rally, etc., in the sands of Marina for a longer duration since 2003, the State Government decided not to grant permission to conduct the demonstration, public meeting, rally, fast, etc.,
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4 for political parties as well as other organisations in view of the efforts taken to preserve the beaches. In order to achieve the same, the Chennai Corporation was also instructed to locate the alternative places for such purpose. In the meanwhile, one Mr.P.N.Srinivasan, in the year 2004, applied for permission to celebrate the 62nd anniversary of Quit India Movement at Marina beach. But the permission was not granted. On denial of such permission, he filed Writ Petition No.22402 of 2004 before this Court to quash the order of rejection with a consequential direction to the respondents to grant permission to gather at Thilak Gate at Marina to celebrate the anniversary of Quit India Movement. Finally, as a special case, the said petitioner was permitted to commemorate the 62nd anniversary of the Quit India Movement from the place close to Gandhi statue located in the very arterial road itself. In view thereof, the writ petition was dismissed. Again another Writ Petition No.35442 of 2006 was filed by the same Mr.P.N.Srinivasan seeking permission to celebrate the 150th birth anniversary of Lokmanya Balagangadhar Tilak. A Division Bench of this Court, by its order dated 10.10.2006, directed the petitioner to make a fresh application to the concerned authorities. Accordingly, he made an application on 10.10.2006 and the respondents considered the same and granted permission only for one hour between 17.00 hours and 18.00 hours without the use of mike on the service lane and not on the beach sands, subject to several other conditions passed in order No.2804/S.B.II/2006 dated 3.1.2006. Although permissions were granted to applicants since 2003 to conduct the social awareness programmes such as rallies and other social activities including marathons only on the service
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5 lane and not on the sands of Marina, such permissions for awareness programmes and other social activities were granted only for one or two hours during non-peak hours.



4. The learned Additional Advocate General further submitted that in the year 2017, when permission was sought on 1.2.2017 for paying homage to Arignar Anna on 3.2.2017, permission was granted only for half-an-hour from 10.00 AM to 10.30 AM before the Anna Square subject to several conditions. While so, during January 2017, there was a mass gathering in support of 'Jallikattu', where a major law and order problem arose due to the involvement of anti-social elements, which also led to large scale violence and damage of public property. Therefore, many number of cases were registered and now the Commission of enquiry headed by Justice S.Rajeswaran (Retd.) is under progress. Moreover, few other fringe groups are also attempting to organise similar gathering in the Marina beach using social media. In view of the above, to maintain law and order and public harmony, the Commissioner of Police, Greater Chennai Police, promulgated an order under Section 144 of the Code of Criminal Procedure, 1973 on 28.1.2017 prohibiting any assembly, procession, fast, demonstration, human chain, meeting in and around Marina for a period of 15 days, which also came to an end on 12.2.2017. The said prohibitory order also was rescinded on 4.2.2017. In view of the above facts and circumstances, the Chennai Corporation was instructed to locate alternative places for conducting the procession, fast, demonstration, dharna, etc., without causing
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6 hindrance to the general public by the petitioner.



Now the following three



alternative locations are identified. They are (1) Near Valluvarkottam, Nungambakkam within the limits of F3 Nungambakkam Police Station; (2) Near Quaid-e-Millath Manimandapam, Binny Link Road, Chintadripet within the limits of F1 Egmore Police Station and (3) Near State Guest House, Chepauk within the limits of D1 Triplicane Police Station. Mentioning the aforementioned places for organising the peaceful protest, dharna, fast, etc., the learned Additional Advocate General submitted that the petitioner can opt for anyone of these places only for one day, since two political parties such as DMK and AIADMK were also granted permission to conduct the programme only for one day in the aforementioned places.



5. However, Mr.S.Ayyathurai, learned counsel for the petitioner contending that when the third respondent has come forward to grant permission to organise the peaceful fast meeting near Valluvarkottam, Nungambakkam, near Quaid-e-millath Manimandapam, Chintadripet and near the State Guest House, Chepauk, none of these three places is spacious to accommodate the petitioner's group of 300 participants. If the Marina beach is also having small extent of land like Valluvarkottam, Government Guest House or Quaid-e-millath Manimandapam, the petitioner can appreciate that the Marina beach, if having only 100 or 500 metres length, would be unsuitable, since many tourists and other beach visitors are going to face inconvenience. But the length of the Marina beach promenade is 6 KM.
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When the third respondent had



7 granted permission to commemorate the 62nd anniversary of the Quit India Movement from the place called Thilak Gate at Marina beach in 2004, the further permission granted in the year 2006 to celebrate the 150th birth anniversary of Lokmanya Balagangadhara Tilak without the use of mike on the service lane and the third respondent has also admitted in the counter affidavit that several permissions were granted to similar applicants for conducting social awareness programmes such as rallies and other social activities including marathons only on the service lanes and not on the sands of Marina, for conducting awareness programme with regard to the importance of Cauvery water, the third respondent cannot deny permission to have a peaceful fast at the Marina beach. In support of his prayer, relying on the judgment of a Constitution Bench of the Supreme Court in the case of Himat Lal K.Shah v. Commissioner of Police, Ahmedabad and another, (1973) 1 SCC 227, pleaded that while considering the right of citizens to take out processions or to hold public meetings, which flows from the right under Article 19(1)(b) to assemble peacefully without arms and the right to move anywhere in the territory of India, it has been categorically held by the Supreme Court that the State cannot impose any unreasonable restrictions and the State cannot abridge or take away the right of assembly by prohibiting assembly in any public place or public street and the State can only make regulations in the aid of right to assembly to each citizen and can only impose reasonable restrictions in the interest of public order.
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6. The learned counsel for the petitioner, again taking support from the



8 judgment of a Division Bench of this Court in Durai Sankar and others v. Secretary to Government, Home Department and others, 2014 (5) L.W. 865, submitted that when permission was refused to conduct processions (road march) from Rajarathinam Stadium, Egmore, the office bearers of RSS sought a mandamus from this Court to direct the respondents therein to grant permission to conduct the peaceful procession in the respective areas on the occasion of their Founder's Day on 9.11.2014 to be followed by a public meeting.



This



Court, dealing with Section 41(3)(b) of the Chennai City Police Act, 1888, held that Section 41(3)(b) shows that the grant of permission for convening of assembly or meeting and promoting a procession is the rule and the refusal of permission is the exception. Concluding his arguments, he submitted that when the Marina beach has been named as Thilak Gate for the reason that even Balagangadhara Tilak came and addressed the people at Marina beach during the British rule making awareness campaign for getting freedom from the foreign ruler, the present Government cannot refuse permission after Independence to organise a peaceful fast meeting at Marina, which would run contrary to the ratio laid down by the Constitution Bench of Five Judges in Himat Lal K.Shah's case (supra) for the proposition that holding public meeting in open spaces and public streets forms part of the tradition of our national life. The said ruling also has been followed by our High Court in Duraishankar's case. Therefore, the refusal of the third respondent to have a peaceful fast meeting at Marina beach is against the fundamental right guaranteed under Article 19(1)(b) to assemble peacefully without arms and the right to move anywhere in the territory of India. He has
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9 also submitted that giving three alternative places which are very narrow to accommodate sufficient number of participants, is a clear denial of the right guaranteed under Article 19(1)(b) of the Constitution. Therefore, he pleaded that the ratio laid down by the Constitution Bench of the Supreme Court in Himat Lal K.Shah's case, which has been followed by our High Court in Duraishankar's case, may be followed by allowing the writ petition.



7. Mr.P.H.Arvind Pandian, learned Additional Advocate General for the respondents, referring to the same judgment in Himat Lal K.Shah's case, argued that the Constitution Bench of the Supreme Court has held that the right to assemble does not mean that that right can be exercised at any and every place. Again taking support from a judgment of the Division Bench of this Court in Rama.Muthuramalingam,



State



Propaganda



Committee



Member,



Thanthai Periyar Dravidar Kazhagam, Tiruvarur District v. The Deputy Superintendent of Police, Mannargudi, Tiruvarur District and others, 2004 (5) CTC 554 which holds that certain matters are by their very nature such as had better be left to the experts in the field instead of the Courts seeking to substitute their own views, pleaded that the Court should not interfere in the matter which relates to the administration, which is in the best position to know about the public order. Again arguing further, the learned Additional Advocate General submitted that the Division Bench raising a question to determine the matter relating to public order, has also answered that it is the administration that best knows these problems and their solutions and this Court should
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10 therefore exercise self-restraint and should not embarrass the administrative authorities in this connection. Hence he pleaded that in this case, the petitioner was not denied permission, but they were given three alternative places for their choice to have the peaceful fast. Therefore, the petitioner should be directed to accept anyone of these three places instead of Marina, which cannot be granted.



8. Mr.S.Ayyathurai, learned counsel for the petitioner, replying to the objection raised by the learned Additional Advocate General for the respondents that instead of the venue chosen by the petitioner at Marina beach, they shall be agreeable to any one of the three places mentioned earlier, submitted that when the protest meetings and processions are allowed to take place in front of the White House in USA and the protest meetings and demonstrations are also permitted to take place in front of the UK Parliament Square and the Palace of Westminster and this apart, even in India, the fast meetings are also permitted to take place in front of the State Assembly building in Kerala, the third respondent police, in an effort to cover up the effect and the purpose of the fast meeting proposed to be held at Marina beach, has come forward to offer three places in the same city viz., near Valluvarkottam, Nungambakkam, near Quaid-emillath Manimandapam, Chintadripet and near State Guest House, Chepauk.



9. Before answering the rival question whether to grant permission to the petitioner to have their peaceful fast meeting at Marina beach, let us consider the facts of the case and the ruling rendered by the Constitution Bench



http://www.judis.nic.in



11 of the Apex Court in Himat Lal K.Shah's case, (1973) 1 SCC 227 (supra). On August 30, 1969, the appellant approached the Police Commissioner, Ahmedabad for permission to hold a public meeting near Panch Kuva Darwaja, Ahmedabad on September 4, 1969 at 8.00 PM in connection with the all India students strike sponsored by the All India Students Federation, on September 5, 1969. On September 2, 1969 this permission was refused, because the application was not sent five days before the day of the meeting, as required by the notification of the Commissioner of Police dated February 15, 1966 stating that the holding of meeting with or without loudspeaker amounts to an offence. Again the appellant applied for permission to hold another public meeting on September 5, 1969. Once again permission was refused citing a reason that certain elements had indulged in rioteering and caused mischief to private and public properties, regarding which a crime also was registered. Hence a writ petition was filed under Article 226 of the Constitution of India praying, inter alia, (1) to quash the orders mentioned above; (2) to declare S.33(o) read with S.33(y) of the Bombay Police Act (hereinafter called the Act) void; (3) to declare the rule Nos.7 to 11, 14 and 15 of the Rules for Processions and Public Meetings (hereinafter called the Rules) void; and (4) to declare that the petitioner was entitled to hold public meetings on September 4, 1969 and September 5, 1969 without obtaining permission from the respondent. The High Court upheld the order refusing permission. When the matter was appealed before the Supreme Court, the order of the High Court refusing permission was set aside, holding that Rule 7 framed by the Commissioner of Police, Ahmedabad is void, as it infringes Article 19(1)(b)
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12 of the Constitution and finally, analysing the value of public meeting in open spaces and public streets, the Supreme Court has held that the holding of public meetings in open spaces and public streets forms part of the tradition of our national life. In the pre-Independency days, such meetings have been held in open spaces and public streets and the people have come to regard it as part of their privileges and immunities, because the right of the citizens to make out processions or to hold public meetings flows from the right guaranteed under Article 19(1)(b), which ensures the right to assemble peacefully and without arms and also the right to move anywhere in the territory of India. For useful reference, paragraphs 34, 35, 36, 37, 38, 40, 45 of the above judgment are reproduced below:“34. This Court in Babulal Parate v. State of Maharashtra, [1961] 3 SCR 423, 438 rightly observed : "The right of citizens to take out processions



or



to



hold



public



meetings flows from the right in Article



19(1)(b)



to



assemble



peaceably and without arms and the right to move anywhere in the territory of India." 35. If the right to hold public meetings flows from Article 19(1)(b) and Article 19 (1)(d) it is obvious that the State cannot impose unreasonable restrictions. It must be kept in mind that Article 19(1)(b), read with Article 13, protects citizens against State action. It has nothing to do http://www.judis.nic.in



with the right to assemble on private streets or property



13 without the consent of the owners or occupiers of the private property. 36. This leads us to consider whether Section 33(1)(o) of the Act and the rules violate Article 19(1)(b). We do not think Article 19(1)(a) is attracted on the facts of the case. 37.



We cannot appreciate how Section 33(1)(o)



violates Article 19(1)(b). It enables the Commissioner to make rules to regulate the assemblies and processions. Without such rules, in crowded public streets it would be impossible for citizens to enjoy their various rights. Indeed Section 33(1)(o) may be said to have been enacted in aid of the rights under Article 19(1)(a) and 19(1)(d). 38. We may mention that the sub-section has nothing to do with the formation of assemblies and processions. It deals with persons as members of the assemblies and processions. 40. We may in this connection refer to Cox v. Louisiana, 13 L Ed 471, 486. After stating that "from all evidence before us it appears that the authorities in Baton Rouge, permit or prohibit parades or street meetings in their completely uncontrolled discretion" it was observed: "This Court has recognized that the lodging of such broad discretion in a http://www.judis.nic.in



public official allows him to determine



14 which



expressions



of



view



will



be



permitted and which will not. This thus sanctions a device for the suppression of the communication of ideas and permits the official to act as a censor. See Saia v. New York (supra), 334 US at 562, 92 L ed at 1578. Also inherent in such a system allowing parades or meetings only with the prior permission of an official is the obvious danger to the right of a person or group not to be denied equal



protection



of



the



laws.



See



Niemotko v. Maryland (supra), 340 US at 272, 284, 95 L ed at 270, 277; cf. Yick Wo. v. Hopkins, 118 US 356, 30 L ed 220,



6



S



Ct



unconstitutional



1064. to



It



enable



is



clearly



a



public



official to determine which expressions of view will be permitted and which will not



or



to



engage



in



invidious



discrimination among persons or groups either by use of a statute providing a system of broad discretionary licensing power or, as in this case, the equivalent of



such



a



system



by



selective



enforcement of an extremely broad prohibitory statute." It



is,



of



course,



undisputed



that



appropriate, limited discretion, under http://www.judis.nic.in



15 properly drawn statutes or ordinances, concerning the time, place, duration, or manner of use of the streets for public assemblies



may



be



vested



in



administrative officials, provided that such limited discretion is "exercised with 'uniformity of method of treatment upon the facts of each application, free from improper or inappropriate considerations and from unfair discrimination'.....and with a systematic, consistent and just order of treatment, with reference to the convenience



of



public



use



of



the



highways........ Cox v. New Hampshire (supra), 312 US at 576, 85 L ed at 105, 133 ALR 1396. See Poulos v. New Hampshire (supra). "But here it is clear that the practice in Baton



Rouge



discretion



allowing



in



local



unfettered



officials



in



the



regulation of the use of the streets for peaceful parades and meetings is an unwarranted abridgment of appellant's freedom



of



speech



and



assembly



secured to him by the First Amendment, as



applied



to



the



States



by



the



Fourteenth Amendment.” 45. A number of other American cases were referred to in the course of arguments but we do not find it useful http://www.judis.nic.in



16 to refer to all of them in detail. It is, however, interesting to note that in the United States of America the right to use streets and parks and public places "has from ancient time been a part of the privileges, immunities, rights and liberties of citizens. The privilege of a citizen of the United States to use the streets and parks for communication of views on national questions may be regulated in the interest of all; it is not absolute, but relative, and must be exercised in subordination to the general comfort and convenience, and in consonance with peace and good order; but it must not, in the guise of regulation, be abridged or denied." (Vide Roberts, J., Hague v. C.I.O. (83 L. Ed. 1423 at 1436-37)]. This passage was cited with approval in Shuttlesworth v. Birmingham (22 L. Ed. 2d, 162 at 168. 46. In the result we set aside the judgment of the High Court, allow the appeal and declare that Rule 7 of the rules framed by Commissioner of Police, Ahmedabad, is void as it infringes Article 19(1)(b) of the Constitution. We need hardly say that it will be open to the Commissioner of Police, Ahmedabad, to frame a proper rule or rules.”



10. Having held that the right of citizens to take out processions is a part of the guaranteed right under Article 19(1)(b) which protects the citizens against the State action, in paragraph-70, it is also held that a difference has been made between reasonable regulation and arbitrary exclusion, which is also reproduced below: http://www.judis.nic.in



17 “70. Public meeting in open spaces and public streets forms part of the tradition of our national life. In the preIndependence days such meetings have been held in open spaces and public streets and the people have come to regard it as a part of their privileges and immunities. The State and the local authority have a virtual monopoly of every open space at which an outdoor meeting can be held. If, therefore, the State or Municipality can constitutionally close both its streets and its parks entirely to public meetings, the practical result would be that it would be impossible to hold any openair meetings in any large city. The real problem is that of reconciling the city's function of providing for the exigencies of traffic in its streets and for the recreation of the public in its parks, with its other obligations, of providing adequate places for public discussion in order to safeguard the guaranteed right of public assembly. The assumption made by Justice Holmes is that a city owns its parks and highways in the same sense and with the same rights a private owner owns his property with the right to exclude or admit anyone he pleases. That may not accord with the concept of dedication of public streets and parks. The parks are held for public and the public streets are also held for the public. It is doubtless true that the State or local authority can regulate its property in order to serve its public purposes. Streets and public parks exist primarily for other purposes and the social interest promoted by untrammeled exercise of freedom of utterance and assembly in public street must yield to social interest which prohibition and regulation of http://www.judis.nic.in



18 speech are designed to protect. But there is a constitutional difference between reasonable regulation and arbitrary exclusion. 71. The framers of the Constitution were aware that public meetings were being held in public streets and that the public have come to regard it as part of their rights and privileges as citizens. It is doubtful whether, under the common law of the land, they have any such right or privilege but, nobody can deny the de facto exercise of the right in the belief that such a right existed. Common error facit jus (common error makes the law). This error was grounded on the solid substratum of continued practice over the years. The conferment of a fundamental right of public assembly would have been



an



exercise



in



futility, if the



Government and the local authorities could legally close all the normal places, where alone, the vast majority of the people could exercise the right. Our fundamental rights of free speech and assembly are modelled on the Bill of Rights of the Constitution of the U.S.A [see Express Newspapers (P) Ltd. and Another v. Union of India and others] 1959 SCR 120, 121. It would be relevant then to look to the ambit and reach of those rights in the United States to determine their content and range in India. On closer analysis, it will be found that the basis of Justice Roberts' Dictum in Hague v. C.I.O. case (supra), is the continued de facto exercise of the right over a number of years. I think the same reasoning can be applied here.” http://www.judis.nic.in



19



11. The aforementioned judgment has been followed by our High Court also in the case of Durai Sankar and others v. Secretary to Government, Home Department and others, 2014 (5) L.W. 865. In that case, the prayer of the local office bearers of the RSS seeking permission to conduct a peaceful procession in the respective areas on the occasion of their Founder's Day on 9.11.2014 and to hold a public meeting thereafter, was allowed by this Court. The learned Judge, while restating the law laid down by the Constitution Bench of the Supreme Court in Himat Lal K.Shah's case, has held that a careful reading of Section 41(3)(b) of the Chennai City Police Act, 1888 clearly shows that the grant of permission for convening of assembly or meeting and promoting a procession, is the rule and the refusal of permission is the exception. (emphasis supplied)



12. In fact, the learned Judge, after analysing various judgments, rejecting the claim of the State refusing permission to take out procession, allowed the said writ petition. The relevant paragraphs of the said order are given as under:“25.(viii) In K.T.Patchaimal v. The Superintendent of Police [2009 WLR 65], K.Chandru,J, was concerned with



the



right



of



a



political



party



to



hold



demonstrations. After referring to the decision in Himat Lal K.Shah and the provisions of Section 30(2) of the Police Act, the learned Judge came to the http://www.judis.nic.in



20 conclusion that the provision is only regulatory and does not confer a blanket power to trifle any democratic dissent; (ix) Again in D.Sandilyan v. The Superintendent of Police [CDJ 2012 MHC 2434], this Court granted permission to Vidhuthalai Chiruthaigal Katchi to hold demonstrations; (x) In M.Jayaraj v. The Superintendent of Police [CDJ 2012 MHC 2765], the Pattali Makkal Katchi was granted permission to hold a public meeting; (xi) In S.Veerakumar v. The Deputy Superintendent of Police [CDJ 2012 MHC 3621], the Joint Committee for Caste Abolition was granted permission to hold a demonstration against the closure of a beef stall run by Arunthathiyars in the weekly market at a particular place; (xii) In L.Maran v. The Superintendent of Police [MANU/TN/2643/2010], Naam Thamizhar Iyakkam was directed to be granted permission to organise a meeting to protest the killing of fishermen; (xiii) In Adhirai M.M. Ibrahim v. The Commissioner of Police [2005 (3) CTC 260], K.P.Sivasubramaniam,J, dealt with the refusal of permission to organise a dharna to different organisations. Eventually, the learned Judge allowed the writ petitions; and http://www.judis.nic.in



21



(xiv)



In



R.Navarasan



v.



The



Home



Secretary



[W.P.No.21838 of 2014 dated 14.8.2014], I had an occasion to consider the plea of Viduthalai Chiruthaigal Katchi to conduct a conference. The writ petition was allowed by me. 26. Though Mr.AL.Somayaji, learned Advocate General relied upon the decision of the Supreme Court in Acharya Jagdishwaran vs. Commissioner of Police [(1983) 4 SCC 522], the same concerned a question as to whether the right of the Ananda Margis to perform tandava dance carrying lethal weapons and human skulls formed part of an essential religious rite protected by Articles 25 and 26 or not. Since Article 19(1)(b) itself specifies that the right guaranteed thereunder is to assemble peaceably and without arms, the said decision is of no relevance to the case on hand. 27. In the cases on hand, the learned counsel for the petitioners have stated that the processionists will not carry lathis and will not shout slogans inciting any violence or offending sentiments of anyone. In any case, the right flowing under Article 19(1)(b) itself is restricted to assemble peaceably and without arms. Since the definition of the expression "arms" includes "lathis", the processionists cannot carry lathis. The organisers are prepared to give the names and addresses of persons who will take responsibility for http://www.judis.nic.in



22 any untoward incident, if it happens. Therefore, after having



permitted rallies,



processions



and



public



meetings for several organisations, it may not be possible to deny such permission to the petitioners. 29. Moreover, as pointed out earlier, the respondents have relied upon Section 41-A of the Chennai City Police Act and Section 30(2) of the Police Act, 1861, both of which provided only for regulation and not prohibition. Therefore, all these writ petitions are allowed,



directing



the



respondents



to



grant



permissions to the petitioners to take out processions in the routes specified by the respondents and to hold public meetings in the places earmarked by the respondents with such reasonable restrictions as they deem



fit



and



proper.



No



costs.



Consequently,



M.P.Nos.1 to 3 in the respective writ petitions are closed.”



13. The above line of judgments clearly show that the respondent police have power to regulate the assemblies and processions for the reason that when the right of citizens to take out procession or to hold public meeting flows from Article 19(1)(b), it is obvious that the State cannot impose unreasonable restrictions. The power to regulate can never include the power to prohibit. At the risk of repetition, it may be mentioned that when the public meeting in open spaces and public streets is held to be forming part of the tradition of our national life, it is practically true that various religious festivals like Vaigunda http://www.judis.nic.in



23 Ekadasi, Sivarathri, Vinayaga Chathurthi etc., are celebrated by Hindus. When the temples of Lord Vishnu, Lord Siva, Lord Vinayaga are situated all over the cities in Chennai and other places flocked by devotees, it would definitely cause inconvenience not only to Hindus, but also to Muslims, Christians, Parsis and non-believers. That cannot be taken as a reason or a ground for the Police to cancel the celebration of Vaigunda Ekadasi, Sivarathri, Vinayaga Chathurthi festivals. Similarly, for the reason that the Churches located on the main roads in the cities are going to be crowded during Christmas days, for the reason that the celebration of Christmas festival would be causing inconvenience and public nuisance to others, cannot be a ground for cancelling the Christmas festival. Likewise, the respondents cannot refuse to give permission to celebrate Ramzan festival, since the mosque situated in the Big Street at Triplicane in the heart of the city is going to cause inconvenience to the vehicular traffic and to other people. As they have been regulating the heavy vehicular traffic nearby the temple, church and mosque, they should also regulate the meeting going to be held by the petitioner at Marina beach.



14. Although the learned Additional Advocate General for the respondents, relying heavily on the Division Bench judgment of this Court in Rama.Muthuramalingam's case, 2004 (5) CTC 554, submitted that the maintenance of law and order is ordinarily an executive function, hence, ordinarily it is not proper for the Judiciary to interfere, in my view, taking into account the facts and circumstances of the case, the Division Bench held that the



http://www.judis.nic.in



24 decision taken by the Deputy Superintendent of Police in that case could not be faulted. But the subsequent two Division Benches came to the conclusion that public meetings cannot be prohibited. The Division Bench in C.J.Rajan's case, CDJ 2008 MHC 613, tracing out the history from the judgments of the Supreme Court in Himat Lal K.Shah's case, (1973) 1 SCC 227 and in S.Rangarajan v. P.Jagjivan Ram, (1989) 2 SCC 574, has held that the freedom of speech under Article 19(1)(a) of the Constitution of India means, the right to express one's own information by word of mouth, printing, picture, etc. Such right, however, was held to be subject to reasonable restrictions in the larger interest of the community and the country as set out in Article 19(2) of the Constitution. However, these restrictions are intended to strike a proper balance between the liberty guaranteed and the social interest specified under Article 19(2). Finally, it is held that it is too late for the respondents to refuse permission for the meeting in a matter of public importance.



15. Another Division Bench in W.A.Nos.842 and 843 of 2013 dated 13.4.2013 (The Home Secretary v. Era.Selvam) relied upon the judgment of the Supreme Court in Ramlila Maidan incident, in Re, (2012) 5 SCC 1 holding that the freedom of speech, right to assemble and demonstrate by holding dharnas and peaceful agitations are the basic features of a democratic system. It is useful to refer to the above judgment of the Supreme Court, as referred to by the Division Bench, as follows:http://www.judis.nic.in



“245.....The people of a democratic country like ours



25 have a right to raise their voice against the decisions and actions of the Government or even to express their resentment over the actions of the Government on any subject of social or national importance. The Government has to respect and, in fact, encourage exercise of such rights. It is the abundant duty of the State to aid the exercise of the right to freedom of speech as understood in its comprehensive sense and not to throttle or frustrate exercise of such rights by exercising its executive or legislative powers and passing orders or taking action in that direction in the name of reasonable restrictions. The preventive steps should be founded on actual and prominent threat endangering public order and tranquillity, as it may disturb the social order. This delegated power vested in the State has to be exercised with great caution and free from arbitrariness. It must serve the ends of the constitutional rights rather than to subvert them.” 16. As rightly submitted by the learned counsel for the petitioner, when the sidewalks between the park and Pennsylvania Ave and between Pennsylvania Ave and the White House are also run by Park Police, where one can protest and have signs there, they should only keep moving at all times without blocking the road. Even the Pennsylvania Ave in front of the White House, which is run by the Metropolitan Police Department, is considered as the easiest place to hold a meeting.



Indeed, there is no permit needed. But the processionists are not



allowed to bring a stage or to reserve the space, as it is permitted on a first http://www.judis.nic.in



26 come, first serve basis, because there have been multiple protests or events happening there at the same time before. The Secret Service, who is in charge of the fence, regulates the protest participants. Similarly, even in front of the US Supreme Court, the police force who are in charge of the Supreme Court permit any silent protest or procession to pass through in front of the Supreme Court. Here also permission is granted on a first come, first serve basis. But the persons participating in the procession are not allowed to walk on, stand on or even touch the Supreme Court steps and if anyone is holding a protest sign or even wearing a protest button, the police force takes such violations very seriously.



17. The aforementioned facts and circumstances prevailing not only in the USA, UK and even in India before the State Assembly of Kerala would show that the freedom of speech, the right to assemble and demonstrate by holding dharnas and peaceful agitations are the basic features of the democratic system. Even the developed nations in the World do not consider the places in front of the White House in USA or the Parliament Square in UK higher than the right to freedom of speech and expression, hence, they permit the citizens to express their views by granting permission to have a protest meeting or procession in the said places. Therefore, the aforementioned freedoms have been preserved by the Constitution Bench of our Supreme Court in Himat Lal K.Shah's case, (1973) 1 SCC 227, which has been reiterated in the recent judgment in Ramlila Maidan Incident, In Re, (2012) 5 SCC 1. http://www.judis.nic.in



27 18. Now the question emerges as to whether a direction be issued to the respondents to grant permission to the petitioner to assemble and to demonstrate through their peaceful fast meeting at Marina beach. In view of the fact that the silent march processions are allowed in front of the White House in USA and in front of UK Parliament Square and in India, before the State Assembly in Kerala, this has been clearly answered by the Constitution Bench of the Supreme Court in Himat Lal K.Shah's case ruling that the State by law cannot abridge or take away the right to assemble by prohibiting assembly in any public street or public space. The State can only make regulations in aid of the right to assemble of each citizen and can only impose reasonable restrictions in the interest of public order. Since the right of a citizen to take out procession or to hold public meeting flows from the right under Article 19(1)(b) to assemble peacefully and without arms and the right to move freely within the territory of India, the Constitution Bench of the Supreme Court in Himat Lal K.Shah's case, considering the right under Article 19(1)(a) and the power to regulate under Article 19(1)(b), has settled the issue holding that the power to regulate does not normally include a power to prohibit, because the power to regulate implies the continued existence of that right which is to be regulated.



19. Moreover, this Court is mindful of the fact that earmarking the space near Valluvarkottam, Government Guest House at Chepauk, etc., as suggested on behalf of the authorities, for holding public demonstrations of organised/peaceful and silent fast meetings which presumably may attract
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28 countless number of attendees, definitely may not be ideal due to location of those places in the heart of the city. Because of the reason that these places are not wide enough and also incessantly busy with movement of public including office-goers, ambulances and other vehicles 24x7, the idea of accommodating various political, non-political and religious groups with massive gathering to hold demonstrations or meetings there, would result in limitless nuisance and trouble to all, leave alone eruption of any public disorder which may go uncontrollable, again, owing to the point of vicinity and lack of vastness. But Marina Beach, where the Father of the Nation-Mahatma Gandhi is said to have addressed about four meetings viz., on 30.03.1919, 13.08.1920, 15.08.1920 and 20.12.1933 for Sathyagraha, Non-cooperation programme and on Labourer and Students' issues and it being the longest urban beach with a promenade length of 6 Kms., a part of which is called as Thilagar Thidal (ground), since the great Freedom Fighter Balagangadhara Thilak came and addressed in this space during the freedom movement, and salutations to the then British Government/Governor, who never thought of banning meetings/demonstrations at Marina Beach. Had the then British Government banned Marina Beach from being used for any public meeting, Marina would not have witnessed the presence of Mahatma Gandhi and Thilakar on its sands for the noble cause of Freedom. Therefore, when the then British Government itself did not think of banning the demonstrations at the Marina Beach, this Court is not inclined to accept the submissions made by the respondents. Now having allotted portions thereof for Anna Square/MGR Samadhi, where large number of people are regularly permitted on all the 365



http://www.judis.nic.in



29 days to visit the memorials for paying tributes and respects to these leaders, it would be logically and ideally proper to consider a part of the Marina for granting permission there to hold the peaceful fasting demonstration, as the enormous space would equally meet both the crowd factor and the surveillance purpose and above all, public nuisance would be sharply less, compared to the suggested three spaces as mentioned above.



20. At the risk of repetition, it may be mentioned that while elaborately examining the similar objections, following the judgment of the Supreme Court in Himat Lal K.Shah's case, the learned single Judge of this Court in the case of Durai Sankar and others, 2014-5-L.W.865, has also already held that the grant of permission under Section 41(3)(b) of the Chennai City Police Act, 1888 for convening an assembly or meeting and promoting a procession, is the rule and the refusal of permission is the exception.



Therefore, being bound by the



judgment of the Constitution Bench of the Supreme Court in Himat Lal K.Shah's case, which has been followed by the learned single Judge in Durai Sankar and others case, this Court finds no impediment to direct the respondents to identify a suitable space in any part of the Marina beach to enable the petitioner to organise the peaceful fast meeting. However, the plea of the petitioner to conduct fasting protest for a period of 90 days, being unreasonable, cannot be granted, except for one day that would be fixed by the respondent authorities. Accordingly, the respondents are directed to grant permission to the petitioner to hold a peaceful fast meeting in the space to be earmarked at Marina beach only
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30 for a day (1 day) with such reasonable restrictions as they deem fit and proper.



21. The writ petition is allowed to the extent indicated above. No costs.



Speaking/Non speaking order Index : yes/no ss To 1. The Secretary to Government Home Department Fort St.George Chennai 600 009 2. The Director General of Police Chennai 600 004 3. The Commissioner of Police Greater Chennai City Chennai 600 008
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