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WWW.LIVELAW.IN Dr.P.K.CHATURVEDI LL.M., Ph.D. (LAW) ASSOCIATE PROFESSOR OF LAW



RES: FLAT NO. A 402 VINANDINI ENCLAVE, NAMKUM, NEAR “JAC” OFFICE, NAMKUM RANCHI -834010 (JHARKHAND)



Contact Nos: 09431771040, e-mail id: [email protected]



(Personal Copy) Date:19.01.2017 To, The Hon’ble Prime Minister Government of India, South Block, Raisina Hill, New Delhi-110011.



The Hon’ble Law Minister Government of India, 4th Floor “A” Wing, Shashtri Bhawan, Rajendra Prasad Road, New Delhi-110001.



The Hon’ble Chairman Legal Education Committee, Bar Council of India, 21 Rouse Avenue Institutional Area, New Delhi-110002.



The Hon’ble Chairman Bar Council of India, 21 Rouse Avenue Institutional Area, New Delhi-110002.



The Hon’ble Chairman University Grants Commission, Bahadur Shah Zafar Marg, New Delhi Pin:110 002.



The Union Law Secretary Government of India, 4th Floor “A” Wing, Shashtri Bhawan, Rajendra Prasad Road, New Delhi-110001.



The Hon’ble Chairman Jharkhand State Bar Council Bunglow No.8, Judge Bunglow Doranda, Ranchi- 834002.



Sub:



For the kind perusal to take note of the clumsy, arbitrary and ambiguous nature of the recommended rules of Legal Education (First Amendment) Rules, 2016.
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Contact Nos: 09431771040, e-mail id: [email protected] Sir, This is to bring to your kind perusal that the Bar Council of India has drafted Rules of Legal Education (First Amendment) Rules, 2016, (annexed as annexure I to this letter), hereby referred to as proposed BCI Rules. The impugned Rules has been sent by the Bar Council to all the Vicechancellors and Registrars of all Universities in India imparting legal education for their views and recommendations on this proposed BCI Rules. It is pertinent to bring to your kind notice that the proposed BCI Rules has been made hastily and without due deliberations, there are plethora of short comings in the provisions and thus it needs serious attention by all appropriate authorities and institutions. The various short comings and mistakes made in the proposed BCI Rules are stated as under:



1. CHAPTER VIII – CORE & TOTAL FACULTY STRENGTH: (i)



(ii)



(iii)



Under Rule 50 of the proposed BCI Rules a full time faculty member will have to teach only the subjects of one core paper, he cannot teach any other paper if he has been allotted a core paper. This Rule is absolutely impractical and goes against the norms of UGC. According to UGC’s Higher Education Policy, all the teachers are qualified to teach only after qualifying National Eligibility Test, this is a general test which covers all subjects of a particular stream. Hence, when a teacher qualifies under UGC norms, he is competent to teach all subjects of that stream (Law). Moreover, it is on the discretion of the institution to allot him the subject which is available to teach when he joins the institution. As there is a great possibility that the subjects under the core subjects as specified by the Bar Council is already being taught by a teacher for a long period of time. The proposed rule of the BCI that the core faculty shall not be included in the teacher – student ratio is impractical, unreasonable and inappropriate as it burdens the institution by compelling it to create more teaching posts uselessly.



It is pertinent to state that post creation of the faculty is decided by the government in the light of UGC Rules and the UGC does not discriminate between core faculty and other faculties while deciding the teacher-student ratio. In the higher education policy of India, the UGC follows the 1:40 ratio of teacher – student which again is followed by AICTE and other regulatory bodies regulating professional education in India. Hence, the proposed BCI Regulation of 1:20 ratio is highly arbitrary and irrational as the BCI fails to provide any justification for this rules. Moreover LL.B. is a general professional course of Law at the Graduate level and not a specialization degree like LL.M. It seems a 2
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(iv)



(v)



(vi)



mockery of higher education rules that the PG courses (LL.M.) follows the ratio of 1:40 whereas LL.B. course is supposed to follow the ratio of 1:20 as proposed by the BCI. India has around 913 law colleges and to fulfill the ratio of 1:40 becomes almost impossible as a large number of teachers are going for superannuation and great number of posts are vacant, therefore to fulfill the ratio of 1:20 becomes highly impractical. And if the colleges are compelled to follow this Rule they will have to increase its fee structure, the poor students will not be able to pay such high fees making legal education reserved only for upper class people. Hence, violating Article 14 of the Constitution of India by not giving equal opportunity of education due to exorbitant fee structure. Maintaining this proposed teacher – student ratio will result in failure of administration and state machinery due to absence of resource which will eventually negatively effects the interest of society at large. The proposed BCI Regulation expects a core teacher to only teach the core subjects whereas as per the UGC norms it is mandatory for teachers to fulfill at least 5 and half hours of teaching per working day. Such condition shall not be fulfilled if the proposed BCI Regulation is followed leading to clash of two Rules creating ambiguity in the mind of teacher and institution regarding which Rule to follow. 2. CHAPTER IX- MINIMUM QUALIFICATION OF FACULTY STAFF:



(i)



Under the Indian Education Policy the right to decide the qualification of teachers in higher education is given to the UGC. And the power to set standard of legal practitioner and advocates rests on the Bar Council. The BCI rules under the Advocate’s Act 1961 nowhere mentions the qualification criteria of the teachers teaching in law colleges. Section 7 (h) of the BCI rules gives the power to BCI to promote the Legal Education and to lay down standards of such education in consultation with the Universities in India imparting such education and the State Bar Councils. Taking in account the Legal Principle of Ejusdem Generis, the spirit of this legislation in reference to section 7 is not to encroach on the teaching qualification and the ability of teachers which is the prerogative of UGC, being the apex body to decide the standard and para meters of teachers in the field of higher education in the country. But to maintain and supervise and promote legal education in the country and make it accessible to a larger part of the society. Hence, the BCI must not forget the basic object of this Act which clearly states 3
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(ii)



(iii)



“an act to amend and consolidate the law relating to legal practitioners and to provide for the constitution of Bar Councils and an All India Bar”. The proposed Rule of Bar Council also negatively affect the promotion of professors and associate professors as it violates the Career Advancement Scheme framed under the UGC for the promotion of teachers in higher education as there is a great possibility that the appointment criteria of the UGC followed by the institution and universities may have been different from the appointment and promotion criteria set by the Bar Council in the proposed Rule. That the BCI had previously in 2008 Rules has not mentioned any particular basic qualification criteria of appointment and promotion of faculty in legal institution, and now this new proposed BCI Rules decides the criteria of appointment and promotion. Hence, if the proposed BCI Rules comes into force, legal institutions which have appointed the faculties in the light of the existing UGC Regulations would be unable to decide what would be the status of their promotion. Therefore, their legitimate right to grow and promote in their respective field of employment is violated and they are deprived of their basic legal right.



3. DEFINITION OF GOOD ACADEMIC RECORD: i. The proposed criteria for judging Good Academic Record for appointment and promotion under Rule 53 of proposed BCI Rules is unnatural, erroneous, and impractical. For the purpose of legal education good academic record should be accessed or considered from LL.B. and upwards. As under graduate level, matriculation as well as in intermediate level a student may not be sound in academics but he could be exceptionally good in LL.B., LL.M. and Ph.D. in law, meaning thereby, there is total change in the subjects when a person chooses to study law and there seems to be no reason as to why his graduation, matriculation and intermediate marks should be examined to judge his knowledge in the field of law. There are many dignitaries and academicians in the country who were very poor in studies in their school and graduation level but have done exceptionally good after changing their stream by opting law, or other subjects of their interests. Therefore, the course of LL.B. is entirely a separate stream and so the academic records of previous stages of education should not be considered. ii.



iii.



Moreover UGC does not calculate the Academic Record from Matriculation to PG level, in most of the cases it is the subject matter to be decided by the employer to set Academic Record of his employees in accordance with the prevailing norms and requirements. As per UGC or any legislation in India the reserved classes that is OBC, SC and ST are provided relaxation in marks, but the proposed BCI norms does not 4
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iv.



provide for such relaxation and keep the qualifying marks equal for all (55%). This proposed BCI Rule therefore questions the reservation policy of India. It is to be noted that while taking admission in LL.B. the minimum qualification marks is 45% for General students and 40% for SC & ST students. This is the basic criteria set by UGC all over the country. It seems absurd that the BCI in its proposed Regulation has required minimum 55% marks in Graduation to be qualified for teaching in law colleges. There is apparent conflict between the two Rules which should be harmonized immediately. To Illustrate: If a person from the reserved class has procured 50% in matriculation, Intermediate as well as in LL.B. , then according to proposed BCI Rules he is not eligible for teaching and so he should not go for further studies. It is submitted that this Rule of qualification as set by the proposed BCI Rules will discourage students to opt for higher studies in legal education.



4. COMPOSITION OF THE SELECTION COMMITTEE: i.



ii.



iii.



The UGC clearly defines the criteria of the selection committee with respect to the appointment and promotion of teachers. Whereas in the proposed BCI Rules under Rule 56, it is proposed that one member in the selection committee for the above appointment in the Legal institutions imparting legal education shall be from the Bar Council. There is a clear inconsistency between the Rules of UGC and the proposed Rule of BCI. Hence, there should be harmonious construction of both the Rules so that the ambiguity created by the proposed BCI Rules can be cleared. It has been a harsh reality and practice of Bar Council that even with regular request and even after paying fee for inspection, the BCI fails to inspect the colleges on time, and even after inspection does not submit the inspection report on time. Because of this the affiliation of many colleges is pending. Hence, seeing the consistent negative track record of Bar Council there is an appropriate doubt regarding the presence of the member of Bar Council in the selection committee for appointment and promotion of teachers. The proposed BCI Rules does not mention anything regarding the consequences if such member of Bar Council fails to be present on a particular time and place during the selection process of the teachers. There is also ambiguity regarding the qualification of the BCI member who is proposed to be present in the selection process of Assistant Professor, Associate Professor and Professor of Law. Nothing has been mentioned in the proposed BCI Rules regarding the qualification of the member as to whether he shall be a simple advocate without a PG degree in law or a judge or an office bearer of Bar 5
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iv.



Council. It is very inappropriate to think that a person having just an LL.B. degree will examine a candidate having a Masters or a Ph.D. degree. There are almost 913 law colleges in the country and there is regular selection process going on throughout academic year in all parts of the country. It remains unclear and doubtful that the member of Bar and Bar Council proposed to be present in the selection committee with their busy schedule and regular practice be able to manage to present himself at the particular time and place for such selection. Further, the proposed BCI Rules nowhere mentions as to what shall be the fate of the candidates selected by any selection committee in which the proposed member of BCI is absent.



5. CONSULTATION PROCESS: i.



It is a well established principle of Administrative law that before making any Regulation there should be consultation with those who shall be affected by such Regulation. However, the proposed Regulation has asked for suggestions only from the Vice-Chancellors and Registrars of Universities. Section 7(h) of the Advocate’s Act, 1961 mentions that, the Act aims to promote legal education and to lay down standards of such education in consultation with the Universities in India imparting such education and the State Bar Council. This provision should have wider interpretation to include all law schools, private and public law colleges and all such institutions imparting legal education which shall be affected by the implementation of this Regulation. The harsh reality remains that out of so many universities and their respective Vice- Chancellors there are only few of them having a degree in law or any legal experience. The Vice-Chancellors of Universities except the few National Law Universities, most of them are from streams like science, commerce, humanities, technologies etc. thus, their knowledge in law remains inadequate. Hence, involving them in consultation may not fulfill the spirit and purpose of the consultation process. This consultation process would have served the required purpose and would have been successful had there been consultation with the heads, deans and principles of law colleges all over India.



ii.



The Vice-Chancellors of various National Law Universities have not only opposed but have vehemently criticized the proposed BCI Rules as arbitrary and atrocious (annexure II to this letter). For instance, Vice- Chancellor of national Law University, Delhi, Prof. Ranbir Singh commented “they (BCI) are not qualified to be in the faculty selection committee. For anyone to be in the Selection Committee they have to be Professors (including an Associate or 6
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Assistant Professors) as per the UGC Rules”. He also shows his concern regarding this unwise move by the Bar Council. Vice-Chancellor of RGNUL, Patiala, Prof P. Gaiswal said “the UGC is the regulatory body which is looking after (faculty) appointment”, he questions “why should there be duplicity because of BCI also now regulating appointments”. He also questions the power of the BCI to regulate LL.M. courses as the BCI cannot have any control on LL.M. degree as the Association of Indian University is regulating it. The role of the BCI is to see the maintenance of professional standards in professional education and LL.M. is not a professional degree. It is an academic degree and thus the BCI has no role in it. In the light of the above facts and circumstances, on behalf of all stake holders like the law students, present and future law teachers, law universities and colleges (both Government as well as private) and the society at large which is the biggest beneficiary of legal profession, it is our humble submission that: Observations made in this representation may kindly be taken into serious consideration keeping in mind the interest of all who shall be affected by it. It is further submitted that the provisions of the proposed BCI Rules and the provisions of UGC are in direct conflict with each other, therefore, it is necessary to strike a harmonious balance between the various conflicting provisions to eliminate all confusions and ambiguities so that the future of legal education in India is secured and protected. It is further submitted that any Rules and Regulations aiming at reforming and regulating legal education in this country should be made in a refined and strategic way which means that such Rules, Regulations, Laws etc. should be made after due consideration, proper consultation and in accordance with the procedure established by law taking into consideration all factions of society which shall eventually be affected. Meaning thereby, such rules, Regulations etc., should not be made hastily and without due deliberations as it appears from this impugned proposed BCI Rules. In the light of the above submissions it can be conclusively stated that the impugned proposed BCI Rules contains numerous loopholes and short 7
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comings, it has been drafted in an unreasonable and unscientific manner endangering the future of legal education in India. In the garb of refining and regulating legal education the Bar Council of India intends to encroach upon the powers and jurisdiction of the University Grants Commission, such step by the BCI deserves severe criticism and repression. If these proposed BCI Rules is enforced it will undoubtedly result in collapse of the entire structure of legal education in India. This is for your kind information and necessary action. Thanking you, Yours Sincerely



(DR. P.K.CHATURVEDI)



Encls: 1. Proposed Rules namely Rules of Legal Education (First Amendment) Rules, 2016. 2. Comments of VCs of NLU, Delhi and RJNLU, Patiala.
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