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Regulating New Technology in the ROW Kristy Godsey Brown CTAS Legal Consultant May 2017



DAS (collocation)



DAS (pole)



Small Cell Tower



Distributed Antenna Systems (DAS) and Small Cell Towers •Claiming right to access ROW based on utility status •Asserting right to occupy ROW with little/no local regulation •Technology is key in meeting growing demand for telecommunications services •Need to balance protection of ROW with support of high-speed internet and cellular telephone access



Why is this becoming an issue? • Companies moving away from macro cell towers. • DAS and small cells critical to deployment of 5G service, which is coming in the next few years • According to the FCC: – 37 million small cell facilities could be in place by 2017 – 16 million DAS could be in place by 2018 • Source: http://www.bna.com/not-small-cells-n17179925917/



Regulating DAS and Small Cells • Local zoning ordinances and ROW regulations need to be reviewed and most likely updated to address this new technology • Use County Powers Act if you do not have zoning in your county • Retain authority to manage your ROW and exercise your police powers



Regulating DAS and Small Cells (cont’d) • When placing these facilities in the ROW, counties can regulate such things as: • Require collocation rather than new structures in the ROW when possible • Location (how close they are to other facilities) • Height (no taller than surrounding poles) • Undergrounding of transmission equipment • Aesthetics (camouflaging of facilities) • Require compliance with building/safety codes



Modifications of Facilities •



Decision-making by local governments is significantly restricted by Section 6409(a) of the Middle Class Tax Relief and Job Creation Act of 2012: “[A] State or local government may not deny, and shall approve, any eligible facilities request for a modification of an existing wireless tower or base station that does not substantially change the physical dimension of such tower or base station.”



Modifications of Facilities (cont’d) – “Substantially change” means (for towers in ROW): • Increase in height of 10% or 10 feet, whichever is greater • Increase in width more than 6 feet • Installation of new equipment cabinets if none or cabinets 10% larger than current cabinets • Any excavation outside the current site • Would “defeat the concealment elements” • Does not comply with prior conditions associated with zoning approval (there are exceptions to this)



Modifications of Facilities (cont’d) • If modification is a substantial change: – Review of request must be completed in 60 days or the request will be “deemed granted.” – Parties can agree to extend time of review.



• Section 6409(a) only applies to local governments when they are acting in their regulatory role, and not when they are acting in in their proprietary capacities.



Challenges to Regulation •



•



Federal legislation and administrative actions – FCC and Congress working to streamline state and local approval process. – FCC has voted to examine the “regulatory impediments” to siting these facilities. State legislation – Industry-backed legislation related to siting these facilities has been introduced in at least 20 states. • CA bill (SB 649) would transfer siting authority to state.



•



Litigation – Uncertainty as to how to regulate these facilities has led to a good deal of litigation at the federal level. • City of Chattanooga was sued by Zayo for failing to adopt regulations in a timely manner. Currently working with industry to adopt regulations. According to the city attorney, “the city needs to act to set up controls on such factors as height, distance apart and design or lose all say-so in the matter.” – Source: http://www.chattanoogan.com/2017/5/2/347269/City-Council-May-TakeAction-Next.aspx



FCC Petition In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting Policies, Mobilitie, LLC Petition for Declaratory Ruling, WT Docket No. 16-421 Reply comments were due April 7, 2017.



Your To-Do List • Speak with your county attorney about this issue. • Speak with your planning folks about this issue. • Talk to your neighbors and see how they are addressing the issue. • Call Rodney (I’ll be at the beach.)
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