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U.S. i>eparfment of Justice



Decision of the Board oflmmigration Appeals



Executive Office for Immigration Review Falls Church, Virginia 22041



File:



- Los Fresnos, TX



Date:



JAN - 5 2018



Inre: IN REMOVAL PROCEEDINGS APPEAL ON BEHALF OF RESPONDENT: Miriam A. Ayala, Esquire ON BEHALF OF DHS: Assistant Chief Counsel APPLICATION:



Termination of proceedings



The respondent, a native and citizen of Mexico, appeals the decision of the Immigration Judge, dated August 1, 2017, sustaining the charge ofremovability under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(2)(A)(i)(I), and granting his application for cancellation of removal under section 240A(a) of the Act, 8 U.S.C. § 1229b(a). The Department of Homeland Security ("DHS") opposes the appeal. The respondent's appeal will be sustained. As the DHS has not established that the respondent is subject to removal from the United States, we will terminate these removal proceedings. We review the :findings of fact, including the determination of credibility, made by the Immigration Judge under the "clearly erroneous" standard. 8 C.F.R. § 1003 .1 (d)(3)(i). We review all other issues, including issues of law, discretion, or judgment, under a de novo standard. 8 C.F.R. § 1003.l(d)(3)(ii). Upon de novo review, we disagree with the Immigration Judge's holding that the respondent, a returning lawful permanent resident, is subject to removal from the United States as an alien who has been convicted of a crime involving moral turpitude. In particular, we conclude that the respondent's conviction for Failure to Comply with Registration Requirements does not constitute a conviction for a crime involving moral turpitude. Under TEX. CODE CRIM. PROC.§ 62.102, "A person commits an offense if the person is required to register and fails to comply with any requirement of (Chapter 62 of the Texas Code of Criminal Procedure]." As a mental state is not an element of the offense, TEX. PENAL CODE§ 6.02(c) requires that a mental state be "read into" the statute. Robinson v. State, 466 S.W.3d 166, 171 (Tex. Crim. App. 2015). Thus, at a minimum, to sustain the respondent's conviction, the statute requires a showing that he (1) was reckless about whether he had a duty to register as a sex offender and (2) failed to comply with any requirement of Chapter 62 of the Texas Code of Criminal Procedure. Id. at 173. A sex offender, such as the respondent, does not have any defense where the State fails to complete any particular act, such as delivering him a particular form to place him on notice of his requirement to register. Varnes v. State, 63 S.W.3d 824, 828- 29 (Tex.App. -Houston 2001).



A



TEX. CODE CRIM. PROC. § 62.102 is a "generalized 'umbrella' statute that criminalizes the failure to comply with any of the registration requirements set out in Chapter 62." Youngv. State, 341 S.W.3d 4i7, 425 (Tex. Crim. App. 2011). Chapter 62 of the Texas Code of Criminal Procedure contains numerous distinct requirements, such as the duty to register as a sex offender, the duty to report online identifiers, the duty to report a regularly visited location, the duty to report one's status as a sex offender when applying for a driver's license, as well as the duty to report any change of address. Id. For example, a defendant was found to have failed to comply with the sex offender reporting requirements where, among other social media website accounts, he did not report his accounts with internet websites which concerned poetry (PoemHunter.com), the weather (Wunderground.com), and consignment shopping (Swap.com). Haney v. State, No. 06-13-00104CR, 2014 WL 345920 (Tex. App. - Texarkana Jan. 30, 2014). In Howell v. State, No.11-0700173-CR, 2008 WL 4902412 (Tex. App. - Eastland Nov. 13, 2008), the defendant, after having worked on and off at a car wash for years, was found to have violated TEX. CODE CRIM. PROC. § 62.102 because, after being told by his manager that he had been "replaced on the schedule but that he could call back" (as opposed to being explicitly told that he had been fired), recklessly failed to report his change of employment, i.e., to that or being unemployed, despite his professed belief that he was still employed at the car wash. We have held that, under California law, the willful failure to register as a sex offender is a crime involving moral turpitude. Matter of Tobar-Lobo, 24 I&N Dec. 143, 143 (BIA 2007). However, in order to sustain a conviction under the statute discussed in Matter of Tobar-Lobo, a defendant must have had actual knowledge of the registration requirement and willfully failed to register. By comparison, as stated above, in order to be convicted under TEX. CODE CRIM. PROC. § 62.102, the defendant need only act recklessly. There is also no requirement that the State of Texas specifically inform him of his registration requirements. Our decision in Matter ofTobar-Lobo also placed weight on the fact that the alien has violated a duty owed to society and to other residents who are concerned about the presence of sex offenders in their communities. "A principal purpose of the statute is to safeguard children and other citizens from exposure to danger from convicted sex offenders." Id. at 146. As we explained, a convicted sex offender's failure to obey the lawful requirement to register with appropriate authorities so that others may become aware of the potential danger posed by such an offender is "despicable." Id. at 147. By comparison, we do not conclude that the same level of vileness attaches where a sex offender fails to report his username on an online community website. The failure to report one's username on a website which concerns poetry, the weather, or consignment shopping does not involve the same degree of vileness as failing to report a sex offender's address so-that his actual and physical presence can be known. Moreover, while law enforcement and the community as a whole has a need to know where sex offenders are currently employed in order to take appropriate action, the same level of despicable conduct is not involved where an individual recklessly fails to report that he has become unemployed or, in the case of Howell, fails to comprehend that being told that he had been "replaced on the schedule" means that he has actually lost his job. Considering the circumstances set forth above, we conclude that a conviction under TEX. CODE CRIM. PROC. § 62.102 does not categorically constitute a conviction for a crime involving moral turpitude. Given the mental state which is simply "read into" the statute, the large breadth of potential violations covered under the statute, and the lack of any notice requirement, a violation 2



A of TEX. CODE CRIM. PROC. § 62.102 does not, at a minimum, necessarily involve conduct which rises to the level of being inherently base, vile, or depraved, and contrary to the accepted rules of morality and the duties owed between persons or to society in general. Gomez-Perez v. Lynch, 829 F.3d 323,327 (5th Cir. 2016); Cisneros-Guerrerro v. Holder, 774 F.3d 1056 (5th Cir. 2014). TEX. CODE CRIM. PROC. § 62.102 is not further divisible under the modified categorical approach to address the moral turpitude question. "The test to distinguish means from elements is whether ajury must agree.". United States v. Howell, 838 F.3d 489,497 (5th Cir. 2016). While the jury must unanimously agree on whether the defendant violated his reporting duties, it need not agree on the method by which that duty went unfulfilled. Young v. State, 341 S.W.3d at 422. As such, under the modified categorical approach, the statute is not further divisible to ascertain the exact nature of the respondent's violation of the reporting requirements or the mental state which he employed in committing his offense. Matter of Chairez, 26 I&N Dec. 819, 822 (BIA 2016) ("[D]isjunctive statutory language does not render a criminal statute divisible unless each statutory alternative defines an independent 'element' of the offense, as opposed to a mere 'brute fact' describing various means or methods by which the offense can be committed"). Accordingly, the modified categorical approach has "no role to play." Descamps v. United States, 133 S. Ct. 2276, 2285 (2013).



In light of the foregoing, we vacate the Immigration Judge's decision to sustain the charge of removability under section 212(a)(2)(A)(i)(I) of the Act as the respondent's conviction for Failure to Comply with Registration Requirements does not constitute a conviction for a crime involving moral turpitude. As the DRS has not otherwise alleged that the respondent is subject to removal from the United States, the following orders are entered. ORDER: The respondent's appeal is sustained and the Immigration Judge's decision to sustain the charge ofremovability under section 212(a)(2)(A)(i)(I) of the Act is vacated. FURTHER ORDER: These removal proceedings are terminated.
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