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U.S. Department of Justice



Decision of the Board oflmrnigration Appeals



Executive Office for Immigration Review



Falls Church, Virginia 22041



File:



Date:



DEC 2 7 2017



In re: IN REMOVAL PROCEEDINGS APPEAL



I



ON BEHALF OF RESPONDENT: Melissa Phatharanavik~Esqµire APPLICATION: Asylum; withholding ofreII1oval; Convention Against Torture



~ a na.tiye and citi~e? of Gua~emala, _appeal_s :&:om an Immigration Jud~e's - - - - - dec1s1on pretenruttmg as.untimely his apphcat10n for asylum under section 208 of the Tinmigration and Nationali:ty Act (2017), 8 U.S.C. § 1158. The Department of Homeland Security ("DHS") has not appealed the Immigration Judge's grant of withholding of removal under sectfon 241 (b )(3) of the Act. The c!,ppeal wilt be sustained and the record will be remanded to the Immigration Court for .further proceedings consistent with this.order. We review an Immigration Jµdge' s factual determinations, incl~ding credibility determinations, for clear error. See 8 C.F .R. § 1003 .1 (d)(3 )(i) (2017). TheBoard .uses a de nova standard of review for questions of law, discretion,. judgment, and all other issues in appeals from decisions of Immigra,tion Judges. See 8 C.F.R. § 1003.l(d)(3)(ii} (20,17). the respondent's appeal Ts governed by amendments to the Act brought aboutby passage of the REAL ID Act of 2005, Div. B of Pub. L. No. 109-132, 110 Stat. 1214. He testified that he;fears persecution by gangs operating in G u a t e ~ b r t e d gang members to police after he witnessed them murdering his brother i~ and he received threats thereafter. The respondent's credibility is not at issue on appeal. The only issue on appeal is whether the Immigration Judge properly pretermitted the respondent's asylum application as untimely, since it and he cl.aims an entry date of IIIIIIIIIIIIIIIIJ at 10-12} Specifically, the was filed in respondent argues that the hnmigration Judge_ e r r ~ t evidence reflecting an uptick in the homicide rate in 2013 and a 2012-13 purge of some 200 .corrupt Guatemalan police officers did not constitute a material "chan:ged circumstance?' that would excuse his untimely asylum application -p ursuant to section 208(a)(2)(D) ofthe Act. · In this regard, the Immigration Judge found that "based on the news coming out of Guatemala" in 2013, "the respondent became more certain that the police an:d the gangs and even some politicians were involved with each other" (IJ at 11). But even considering this, the Immigration Judge found that this news was :not sufficient to constitute a material change in circumstances, given that the respondent already feared that gangs and police were working together, "as he stated that the police apprised the gang of his location and as well they did not help him" (IJat 10-12). Accordingly, the Immigration Judge found that the news in 2013 "making the general population aware that the police were involved with the ;gangs" was not a material change, since the respondent was already aware of this collusion (IJ at 11-12).



Binding precedent from the United States Court of Appeals for the Ninth Circuit in Singh v. Holder, 656 F.3d 1047 (9th Cfr. 201 I), Vahora -v. Holder, 641 F.3d 1038 (9th Cir, 2011), and Fakhry v. Muktisey, 524 F.3q I 057 (9th Cir. 2008), makes it clear that a finding of changed circumstances is not precluded where the claimed· "change" is premised on evidence of an increased threat of harm stemming from the same basis or forces that spurred:the asylum applicant to leave his country. That is, evidence. that makes an applicant's claim stronger may present a basi.s for excusing the 1-year bar even if tp.e relevant changed circumstances create no new basis for the application. Singh v. Holder, 656 F.3d at 1053-54. On consideration of the record and the above-noted precedent, we agree with the respondent's appellate afgutnent that the Immigration Judge erred in applying Ninth Circuit law to his claim that changed circumstances in Guatemala should excuse his late asylum application. The evidence of record appears to reflect a 20% increase in the homicide rate in 2013, the increasing sophistication and reorganizing of the gangs during this same period, and the aforementione'd purge of 200 police officers for crlrninal activity. See generally Exhs. 4QQ; 4RR, 4SS; see also Respondent's Brief at 5-7. We :find tl:iat the above evidence reflects a matetiai change in conditions in Guatemala that would increase the risk of harm to the respondent. Furthermore, we find that the respondent's asylum application was filed w~tbi.n a reasonable period of these changed circumstances. See generally Mattef ofT-M-H- & S-W.:C-, 25 I&N Dec. 193, 195 (BIA 2010) (the particular circumstances related. to delays in ,filing an asylum application must be evalu.ated to determine, whether the application was filed ''Within a reasonable period given those 'changed circumstances"'). Based cin the foregoing, we reverse the Immigration Judge's I-year bar determination and find the respondent eligible for asylum, .See :sections 208(a)(2)(B), (D) of the Act; 8 C.F.R. § 1208.4(a)(4). Having considered the totality of the ~vidence, we do not find a sufficient basis on the record before us to deny the respondent's asylum application in the exercise of discretion. See Matter of Pula, 19 I&N Dec. 467, 474 (BIA 1987). We therefore find that the respondent warrants asylum in the exercise of discretion, However, remand is necessary to allow the DHS to complete relevantbackground examinations and investigations. Accordingly,. the following orders will be ent.ered. ORDER: The appeal is sustained. FURTHER ORDER: Pursuant to 8 C,F.R. § 1003'.l(d)(6), the record is rema.nded to the Immigration Judge for the purpose of allowing the Department of Homeland Security the opportunity to complete or update, identity, law enforcement, or security investigations or examinations, and further proceedings, if necessary, and for the entry of an order as provided by 8 C.F.R. § 1003.47(h).
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Jan 5, 2018 - The respondent, a native and citizen of Mexico, appeals the decision of the Immigration Judge,. dated August 1, 2017, sustaining the charge ofremovability under section 212(a)(2)(A)(i)(I) of the. Immigration and Nationality Act, 8 U.S.C
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considerations include such factors as fiunily ties within the United States, residence of Jona. duration m this country (particularly when 1iu, inception of residence occumd at an early age),. evidsice of hardship to the respondent and his family if
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The Department. of Homeland Security ("DHS") opposed the continuance, arguing that, under Georgia state law,. a petition for "deprivation" will not be granted ...
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well-founded fear of persecution on the basis of the original claim. S C.F.R. Â§ 120S.13(b)(l). The Immigration Judge found that the DHS rebutted the presumption of a well-founded fear of. persecution by establishing, by a preponderance of the eviden
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The other detainee appeared a day or so later with his police officer cousin; they attacked the. applicant, slashing his hand with a knife while accusing him of being a Contra supporter. (IJ at 3; Tr. at 84-89). After obtaining medical care, the appl
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Finally, ~he Immigration Judge's findings suggest that the derivative respondents may have a. viable claim for relief in their own right (see I.J. at 8-9). However, there is no indication that. these respondents, or their mother, were ever advised of
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The respondent, a citizen of Somalia, has appealed from the Immigration Judge's April 13,. 2017, denY,Î¼ig bi~ applica~ons for asylum, withholdi:ng of ,rcmoval, ...
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is presumed to have a well-founded fear of future persecution. 8 C.F.R. Â§ 120S.\3(b)(1). The. Department of Homeland Security (DHS) has not rebutted this presumption. For these reasons,. and there being no apparent discretionary reason to deny asylu
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