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FEB - 7 2018



In re: IN REMOVAL PROCEEDINGS APPEAL ON BEHALF OF RESPONDENT: Jayesh Rathod, Esquire ON BEHALF OF DHS: Sherine Mathew Assistant Chief Counsel APPLICATION: Reconsideration; reopening; cancellation of removal



The respondent, a native and citizen of the Dominican Republic and lawful permanent resident of the United States, appeals an Immigration Judge's June 12, 2017, denial of his motion to reconsider and reopen. The appeal will be sustained and the record will be remanded. The Board reviews findings of fact, including the determination of credibility, for clear error. 8 C.F.R. § 1003.l(d)(3)(i) (2017); see also Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007); Matter ofS-H-, 23 l&N Dec. 462 (BIA 2002). We review questions oflaw, discretion, or judgment, and other issues de novo. 8 C.F.R: § 1003.l(d)(3)(ii). This case has a complex procedural history. On July 21, 2014, the Immigration Judge held that the respondent is removable as charged in the Notice to Appear pursuant to sections 237(a)(2)(A)(ii) and 237(a)(2)(A)(iii) of the Immigration and Nationality Act, 8 U.S.C. §§ 1227(a)(2)(A)(ii) and 1227(a)(2)(A)(iii) (Exh. 1). The Immigration Judge further concluded that the respondent's 2006 conviction for receipt of stolen property in violation of 18 U.S.C. § 659, which he found to be for an aggravated felony as defined in section 10l(a)(43)(G) of the Act, 8 U.S.C. § I 10l(a)(43)(G), rendered the respondent ineligible for cancellation of removal (Exh. 2). See section 240A(a)(3) of the Act, 8 U.S.C. § 1229b(a)(3). The Board dismissed the respondent's appeal of this decision on December 16, 2014. On March 18, 2015, we then denied a motion to reopen filed by the respondent. In addition, on May 29, 2015, we denied the respondent's motion to reconsider our denial of the motion to reopen. The United States Court of Appeals for the Fourth Circuit subsequently granted the respondent's petition for review of our December 16, 2014, decision and remanded the record for further proceedings. This matter was last before the Board on August 19, 2016, when we er proceedings and the entry of a new decision. The Immigration Judge administratively closed the proceedings on November 1, 2016, due to the removal of the respondent to the Dominican Republic. The proceedings were then recalendared upon the respondent's return to the United States.



Subsequently, the Department of Homeland Security ("DHS") filed a motion to pretermit the respondent's application for cancellation ofremoval. In addition to the aforementioned conviction for receipt of stolen property, the respondent was convicted in 2006 of "knowingly and with intent to defraud effect[ing] transactions, with 1 or more access devices issued to another person or persons, to receive payment or any other thing of value during any 1-year period the aggregate value of which is equal to or greater than $1,000" in violation of 18 U.S.C. § 1029(a)(5). The DHS contended that this conviction was for an aggravated felony pursuant to section 101(a)(43)(M)(i) of the Act, which precluded the respondent from receiving cancellation of removal (Exh. 2). See section 240A(a)(3) of the Act. The respondent submitted an opposition to the DHS's motion. On May 10, 2017, the Immigration Judge granted the DHS' s motion. It is undisputed that the respondent's conviction categorically involved fraud or deceit, as required to qualify as an aggravated felony under section 101 (a)(43)(M)(i) of the Act. The Immigration Judge held that the respondent did not satisfy his burden of proving eligibility for relief through his presentation of evidence. that was inconclusive regarding whether his crime involved loss to the victim(s) that did not exceed $10,000. See Nijhawan v. Holder, 557 U.S. 29, 36, 40 (2009) (holding that calculating the amount of victim loss resulting from a fraud crime in the context of section 10l(a)(43)(M)(i) of the Act entails a "circumstance-specific" inquiry, not a categorical one); Matter ofBabaisakov, 24 I&N Dec. 306, 317-20 (BIA 2007) (same); Mondragon v. Holder, 706 F.3d 535, 545-48 (4th Cir. 2013) (holding that presentation of an inconclusive record of conviction is insufficient to meet an alien's burden of demonstrating eligibility for cancellation ofremoval); Salem v. Holder, 647 F.3d 111, 116 (4th Cir. 2011) (same). The respondent then filed a motion to reconsider, arguing that the evidence of record establishes that the loss to his victim(s) did not exceed $10,000, and the Immigration Judge erred by failing to take into account that he was not ordered to pay restitution. The respondent also submitted a motion to reopen, seeking consideration of a June 24, 2008, Presentence Investigation Report ("PSR"), the transcript of his December 18, 2006, Plea Allocution, and a description of his intended testimony concerning whether his conviction involved an actual loss to a victim exceeding $10,000. 1 The DHS filed an opposition and the Immigration Judge denied the respondent's motions in the June 12, 2017, decision currently under review. The respondent argues that in denying his motion to reconsider, the Immigration Judge erroneously rejected his argument that the absence of a restitution order is clear evidence that loss exceeding the threshold amount required to find an aggravated felony under section 101 (a)(43)(M)(i) of the Act did not occur. In this regard, the respondent claims that 18 U .S.C. § 3663A requires a restitution order whenever a crime entails loss to the victim(s).



The DHS has not challenged the ruling that the PSR and transcript of Plea Allocution were not previously available at the time of the hearing (IJ at 4). See Matter of L-A-C-, 26 I&N Dec. 516, 526 (BIA 2015) (a motion to reopen will only be granted if the evidence is previously available and likely to change the result in the case); see also Matter of Coelho, 20 I&N Dec. 464, 471-72 (BIA 1992). 1
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The Immigration Judge found that 18 U.S.C. § 3663A applies to offenses listed in subsection (c) of the statute, and subsection (c) does not include any offenses listed in 18 U.S.C. § 1029, the statute pursuant to which the respondent was convicted (IJ at 3). 2 We acknowledge the respondent's assertion that 18 U.S.C. § 3663A(c)(l)(A)(ii) mandates restitution orders in cases involving "an offense against property under this title," which could be read as encompassing a violation of 18 U.S.C. § 1029(a)(5). See United States v. Davenport, 445 F.3d 366, 373 (4th Cir. 2006) (finding that 18 U.S.C. § 3663A "required the District Court to order restitution" for a conviction under 18 U.S.C. § 1029); United States v. Williams, 128 F.3d 1239 (8th Cir. 1997) (describing an order of restitution pursuant to 18 U.S.C. § 3663A for a violation of 18 U.S.C. § 1029(a)(5)); United States v. Coker, 588 F. App'x 270, 271 (4th Cir. 2014) (affirming that restitution was mandatory under 18 U .S.C. § 3663A following a plea of guilty to a violation of 18 U.S.C. § 1029(a)(2)). Nevertheless, the Immigration Judge properly determined that the respondent's plea agreement cites 18 U.S.C. § 3663 as the statute under which he may be ordered to pay restitution (IJ at 3; DHS's Mot. to Pretermit, Tab Cat 2). See 18 U.S.C. § 3663(a)(I)(A); see also 18 U.S.C. § 3663(a)(l)(B)(ii)(3) ("The court may also order restitution in any criminal case to the extent agreed to by the parties in a plea agreement."). It thus appears that the district court did not conclude that 18 U.S .C. § 3663A(c)(I)(A)(ii) mandates a restitution order for any loss involved in the respondent' s case. In addition, the DHS correctly points out that 18 U.S.C. § 3663A only applies to cases in which "an identifiable victim or victims has suffered a physical injury or pecuniary loss." 18 U.S.C. § 3663A(c)(l)(B). The statute further allows the district court to forgo restitution where the number of victims is so large as to make restitution impracticable or calculating loss so complex that it would complicate or prolong the sentencing process. 18 U.S.C. § 3663A(c)(3). Along these lines, the respondent's PSR provides that "[o]n numerous occasions between January 2003 and December 2004 . .. [the respondent] was paid small sums to use fraudulent credit cards with stolen numbers provided by a separately charged individual .... " (Respondent's Mot. to Reopen, Exh. A at 7). Given the recurrent nature of the respondent's criminal conduct, the district court could have deemed ordering restitution to be impracticable or excessively time-consuming in his case. For these reasons, we do not consider the absence of a restitution order to indicate that the respondent's crime involved no loss. We thus uphold the Immigration Judge's ruling that he did not commit any factual or legal errors, or overlook an argument or aspect of the case raised by the respondent, with respect to the absence of a restitution order (IJ at 3). See Matter of O-S-G-, 24 I&N Dec. 56, 57-58 (BIA 2006). On the other hand, we agree with the respondent's contention that in denying his motion to reopen, the Immigration Judge erroneously denied him the opportunity to testify regarding the amount of monetary loss involved in his crime. The Immigration Judge ruled that the respondent's testimony regarding his understanding of the plea agreement is outside the scope of the circumstance-specific inquiry adopted in Nijhawan v. Holder (IJ at 6). On the contrary, "an Immigration Judge may consider any evidence, otherwise admissible in removal proceedings, including witness testimony, bearing on the loss to the victim in an aggravated felony case involving section 101(a)(43)(M)(i) of the Act." Matter of Babaisakov, 24 l&N Dec. at 321 (emphasis added). 2



All citations to the Immigration Judge ' s decision are to the one issued on June 12, 2017. 3
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The Immigration Judge further determined that the respondent's subjective estimates of the value of the goods he purchased with fraudulent credit cards would not be reliable evidence upon which to base any findings about the amount of loss he inflicted (IJ at 6). We agree with the respondent this is not a sufficient basis to deny him the opportunity to testify. See section 240(b)(4) of the Act, 8 U.S.C. § 1229a(b)(4) ("the alien shall have a reasonable opportunity ... to present evidence on the alien's own behalf'). Further, it is necessary for the Immigration Judge to determine whether the respondent's testimony is credible before deciding the proper weight that it should be afforded. See section 240(c)(4)(B) of the Act. For these reasons, we reverse the holding that the respondent's intended testimony would not be material, as necessary to warrant reopening (IJ at 6-7). See Matter ofL-A-C-, 26 I&N Dec. at 526; see also Matter of Coelho, 20 I&N Dec. at 471-72. Moreover, we will remand the record for the Immigration Judge to permit the respondent to testify concerning his criminal offense and to evaluate his credibility. See 8 C.F.R. § 1003.l(d)(3)(iv) (the Board may remand when additional fact-finding is required in a given case). On remand, both parties should be allowed to submit additional evidence not limited to the respondent's testimony. Furthermore, the Immigration Judge should evaluate the June 24, 2008, PSR and December 18, 2006, plea allocution submitted with the motion to reopen, which he found to be immaterial in the decision under review (IJ at 4-6). See Matter of L-A-C-, 26 I&N Dec. at 526; Matter of Coelho, 20 I&N Dec. at 471-72. Considering all relevant evidence (including the conviction documents of record, the apparent absence of a restitution order, the respondent's testimony, and any other pertinent documentary evidence), the Immigration Judge should make relevant factual-findings and determine whether the respondent has satisfied his burden of showing that he was not convicted of an aggravated felony under section 101(a)(43)(M)(i) of the Act because his conviction in violation of 18 U.S.C. § 1029(a)(5) did not involve loss exceeding $10,000. See 8 C.F.R. § 1003.l(d)(3)(iv). Finally, we agree with the respondent that Mondragon v. Holder and Salem v. Holder have limited applicability with respect to the instant issue of proof. These two cases support the proposition that the respondent bears the burden of proving, by a preponderance of the evidence, that his crime did not exceed section 101(a)(43)(M)(i) of the Act's loss threshold. See 8 C.F.R. § 1240.8(d); Mondragon v. Holder, 706 F.3d at 545; Salem v. Holder, 647 F.3d at 115. At the same time, those cases involved the issues whether Mondragon had shown that he had not been convicted of a crime of violence aggravated felony under section 101(a)(43)(F) of the Act and Salem had demonstrated that he had not been convicted of a theft aggravated felony pursuant to 101(a)(43)(G) of the Act, as necessary to establish their eligibility for cancellation of removal. Mondragon v. Holder, 706 F.3d at 545; Salem v. Holder, 647 F.3d at 113. Since these aggravated felony definitions are wholly limited to a categorical inquiry, Mondragon and Salem could only meet their burdens of proof by presenting documents from their records of conviction. See Mondragon v. Holder, 706 F.3d at 544-48; Salem v. Holder, 647 F.3d at 116-17. In contrast, this matter turns on a circumstance-specific inquiry unique to section 10l(a)(43)(M)(i) of the Act, in which the respondent may satisfy his burden of proof through submission of any relevant evidence. See Nijhawan v. Holder, 557 U.S. at 36, 40; Matter of Babaisakov, 24 I&N Dec. at 321. Given that the respondent may rely on his own testimony and evidence that is not part of his record of conviction, this case does not entail the type of ambiguity that was dete1minative in Mondragon v. Holder and Salem v. Holder (IJ at 7). Although the respondent may ultimately not meet his 4
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. burden of proving, by a preponderance of the evidence, that his conviction in violation of 18 U.S.C. § 1029(a)(5) clid not result in loss to his victim(s) exceeding $10,000 (for example, by offering incredible or insufficiently corroborated testimony concerning the amount of loss), this is distinct from Mondragon's and Salem's marshaling of ambiguous records of conviction to disprove aggravated felony convictions under the categorical approach. Accordingly, the following order is entered. ORDER: The appeal is sustained and the record is remanded for further proceedings and the entry of a new decision consistent with this opinion.
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8 U.S.C. Â§ I 10l(a)(43)(G), rendered the respondent ineligible for cancellation of removal (Exh. 2). See section 240A(a)(3) of the Act, 8 U.S.C. Â§ 1229b(a)(3). The Board dismissed the respondent's. appeal of this decision on December 16, 2014. On March 18, 2015, we then denied a motion to. reopen filed by the respondent. 
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