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Building Control (Amendment) Regulations 2014 Construction Product Regulations 2013 Background The new Construction Products Regulations (CPR)1 supersedes the earlier voluntary Construction Products Directive (CPD) and applies to all works2 commenced after 1 July 2013. The Regulations were written into Irish law through an amendment to the Building Regulations Part D (Workmanship & Materials)3. This is a mandatory requirement that has been included in the text of the regulation (not just in the technical guidance, so there is no discretion to use an alternative standard). As the CPR is included in Part D, the new Design Certificates and Completion Certificates4 now include confirmation of compliance with the Construction Products Regulations. The intention of the CPR Regulations is to ensure that there is mandatory labeling (CE mark) of Construction Products across the EU, that the information is reliable, uses common technical language and is based on uniform testing. There are implications for manufacturers, state authorities, professionals and builders. Implications From July 2013, all construction products on the market in the EU must: - bear the CE mark - be accompanied by a Declaration of Performance (DoP) from the manufacturer. "In general, the CE marking will provide basic information on the manufacturer, the product itself, any third party involved in the assessment, along with the reference number of the DoP, the hEN or EAD applied and the levels or classes of the performance declared. The CE marking will be found on the product, its label, the packaging or accompanying documents”.5



                                                                                                                1  European Commission- Construction Legislation http://ec.europa.eu/enterprise/sectors/construction/legislation/index_en.htm 2  Construction includes both building and engineering works.   3  S.I. 224 of 2013 Building Regulations (Part D Amendment) Regulations



http://www.environ.ie/en/Legislation/DevelopmentandHousing/BuildingStandards/FileDownLoa d,33646,en.pdf "These Regulations shall apply to works, or a building as regards which a material alteration or material change of use takes place, where the relevant works, material alteration or the material change of use commence or take place, as the case may be, on or after 1 July 2013." 4  Building Control (Amendment) Regulations S.I. 9 of 2014



http://www.environ.ie/en/Legislation/DevelopmentandHousing/BuildingStandards/FileDownLoa d,35135,en.pdf



5  Building Regulations,  TGD Part D, 2013



http://www.environ.ie/en/Publications/DevelopmentandHousing/BuildingStandards/FileDownLo ad,33647,en.pdf  



There are onerous responsibilities on manufacturers, importers and distributors6 (including 10 year record keeping, providing installation manuals, safety information etc.) and the range of products covered by hENs is very broad (including lighting standards, building lime, sanitary ware, glass, ironmongery, roof slates, chimney flues, insulation, aggregates etc.7) There are a number of new terms that architects, architectural technologists, certifiers and specifiers need to be familiar with: •



Construction Product: "a construction product is any product …placed on the market for incorporation in a permanent manner.... the performance of which has an effect on the performance of the construction works"8



•



CE Mark- declaration by the manufacturer that the product meets all appropriate European legislation.



•



Declaration of Performance (DoP)- a statement of performance which must be provided by the manufacturer, importer or distributor9. “The DoP will contain more detailed information on the product, its performance and those responsible for the various assessment tasks. The DoP is drawn up by the manufacturer, who, in doing so, assumes responsibility for the conformity of the product with the 10 declared performances. The DoP may be a paper or an electronic document"



•



Harmonised European Standard (hEN)- generally for traditional construction products.



•



European Assessment Documents (EADs)- as an alternative to hENs, usually for innovative products.



•



European Technical Assessment (ETA)- an assessment that may be sought by a manufacturer where there is no hEN.



•



Notified Bodies (NBs)- the only recognised third party bodies that can carry out a conformity assessments laid down in the relevant hEN or ETA.11



•



Product Contact Points for Construction (PCP)- each member state has a body to assist those affected by the regulations. In Ireland it is the Department of the Environment, Community & Local Government12. PCPs give information on “rules and regulations for construction products” and ‘rules applicable to the incorporation, assembly or installation of construction products”13



                                                                                                                6  Declarations of Performance http://ec.europa.eu/enterprise/sectors/construction/declarationof-performance/index_en.htm   7  List of hENs (NANDO- New Approach Notified and Designated Organisations) http://ec.europa.eu/enterprise/newapproach/nando/index.cfm?%20fuseaction= cpd.hs&cpr=Y 8  ‘Guidance Note on the Construction Products Regulations, 2012 (UK):



http://www.constructionproducts.org.uk/?eID=dam_frontend_push&docID=1443&filename=CP R_Version_2.pdf



9  Sample DoP available British Standards Institute at: http://www.bsigroup.com/LocalFiles/en-



GB/industries-and-sectors/construction/BSI-Construction-products-FAQs-UK-EN.pdf



10  Building Regulations, TGD Part D, 2013



http://www.environ.ie/en/Publications/DevelopmentandHousing/BuildingStandards/FileDownLo ad,33647,en.pdf



11  List for Ireland at NANDO



http://ec.europa.eu/enterprise/newapproach/nando/index.cfm?fuseaction=country.notifiedbody &cou_id=372 12  Department of the Environment, Community & Local Government, Product Contact Point for Construction (PCP) http://www.environ.ie/en/PCP/ 13  DECLG Presentation to Engineer Ireland, 2013



https://www.engineersireland.ie/EngineersIreland/media/SiteMedia/groups/Divisions/civil/Cons truction-Products-Regulation-27-09-2013.pdf?ext=.pdf  



An architect engaged to design and specify building work (and an Assigned Certifier engaged to certify the works) must ensure that the product they specify (or inspect) not only bears the CE mark but also is only used in the way that was intended14. Market Surveillance EU Regulation also requires each member state to implement market surveillance (‘policing’) so that the regulations are enforced and in order that there is consistent compliance across the EU. This is to ensure that “no weak spots are created which threaten the public interest and create unfair trading conditions” 15. Without consistent enforcement there is a risk that some states could become the dumping ground for defective or even fraudulent materials. In Ireland, the market surveillance will be undertaken by each of the 34 Building Control authorities16. Building Control Officers have extensive powers to enter sites, check records, take samples for testing or to prohibit materials17. The DEJI has reported to the European Commission that "given the limited resources available and their application over 37 (now 34) separate local Building Control Authorities, enforcement action relating to the Construction Products Directive will generally be carried out on a reactive basis. Typically, market surveillance activity will be triggered on foot of acting on information received from complaints (e.g. from the public, public bodies, contractors, designers, customs, police or other market surveillance authorities etc)”18 The Point of Contact (PCP) for Construction under the regulations is the Department of the Environment, Community & Local Government19. The National Standards Authority of Ireland (NSAI) is “Ireland's official standards body and provides a wide range of certification services to enable business demonstrate that Irish goods and services conform to applicable standards”20



                                                                                                                14  TGD Part D:  "it should be noted that compliance with the CPR or CE marking by itself does



not necessarily indicate that the material is suitable for use in works. Therefore, when incorporating a product into construction works, it is essential that the declared performance of a product is fit for the use in which it is intended". 15  Market Surveillance http://ec.europa.eu/enterprise/policies/single-market-goods/internal-



market-for-products/market-surveillance/index_en.htm



16  List of Building Control authorities at



http://www.environ.ie/en/DevelopmentHousing/BuildingStandards/PublicationsDocuments/File DownLoad,1665,en.doc  



17  Department of Job, Enterprise and Innovation, National Sector Specific Market Surveillance



Programme 2012-13 http://www.djei.ie/publications/commerce/2012/marketsurveillance20122013.pdf 18  Department of Job, Enterprise and Innovation, National Sector Specific Market Surveillance



Programme 2012-13 http://www.djei.ie/publications/commerce/2012/marketsurveillance20122013.pdf  



19  Product Contact Point (PCP) Construction, Ireland  http://www.environ.ie/en/PCP/ 20  Department of the Environment, Community & Local Government



http://www.environ.ie/en/TGD/



Issues for Architects: 1. Specification Architects, architectural technologist and specification writers need to update their specifications to ensure compliance with the Construction Products Regulations. Suggestion: Include a statement that the requirements of the Construction Products Regulations, 2013 take precedence over all other specifications and that “proper materials” means materials which are fit for the use for which they are intended and for the conditions in which they are to be used, and includes materials which: (a) bear a CE Marking in accordance with the provisions of the Construction Products Regulation; (b) comply with an appropriate harmonised standard or European Technical Assessment in accordance with the provisions of the Construction Products Regulation; or (c) comply with an appropriate Irish Standard or Irish Agrément Certificate or with an alternative national technical specification of any State which is a contracting party to the Agreement on the European Economic Area, which provides in use an equivalent level of safety and suitability” (TGD Part D, 2013).



2. Roles and Responsibilities The duties of designers, contract administrator/ER, Assigned Certifier, suppliers and builders in relation to Part D compliance must be clearly defined. All duties and responsibilities should be set out in construction contracts and professional appointments, as appropriate. Suggestion: (a) Confirm to your client that the architect/design team are responsible for the specification of construction products only. (b) Include in the contract that the builder is entirely responsible for the supply chain, ordering, delivery, checking, storage and correct installation of all construction products. For clarity, the builder should also be made responsible for recording his check of CE marking on all products, for obtaining and retaining DoPs for all products and for immediately reporting any concerns to the architect/ER. (c) Include in the appointment of the Assigned Certifier responsibility for obtaining copies of all DoPs from the Builder, for verifying the DoPs and for issuing a Completion Certificate for Part D compliance on this basis. (Ancillary Certificates may also be required, depending on the nature of the project).



3. Enforcement/ Market Surveillance: The market surveillance of construction products will be a new issue for professionals, builders, suppliers and local authorities. All will have a part to play in diligent paperwork, vigilance on site, reporting problems up from the ground and promptly circulating ‘alerts’, when necessary. This will also add to demands on the local authorities and the DECLG have already expressed concerns in relation to this: “enforcement activities to date have largely taken place on a reactive basis only (i.e. where a serious risk has been alleged) with the result that both familiarity with, and a detailed knowledge of, the requirements of the CPD among building control authorities is limited ” 21 and needs to be significantly improved going forward



                                                                                                                21  Regulatory Impact Assessment- Construction Products Regulations, 2013



http://www.environ.ie/en/Legislation/DevelopmentandHousing/BuildingStandards/FileDownLoa d,32573,en.pdf



 



4. Record Keeping Manufacturers and importers are required to keep records for 10 years. There is an implication, therefore, that there will be traceability and that a future building problem will be tracked back through the Certifier to a ‘manufacturer’. (A significant obstacle in remediating problems with pyrite has been inadequate record-keeping). Suggestion: This has implications for the Assigned Certifier; although the Code of Practice22 only requires record keeping for 6 years, the Building Control Regulations do not set a time limit and the Register, as a public record, will be available for all time. It may therefore be advisable for the Assigned Certifier to retain DoP, installation records and relevant Ancillary Certificates for 10 years after completion.



5. Liability of Certifiers The requirement for ‘fitness for purpose’ of construction products has been transposed into Part D of the Building Regulations. Certifiers, therefore seem to be taking on additional legal responsibilities, as 'fitness for purpose' is a significantly higher bar than 'due skill and care' which is the accepted standard for designers. Suggestion: Design Certifiers should ensure that a statement of compliance with Part D is included with the Design Certificate (see 1. above). Assigned Certifiers should ensure that effective procedures are put in place for inspection of construction products, for verifying documentation and for record keeping (see 2. and 3. above). Ensure that your PI insurance has provision for certification of materials. (It is interesting to note that the UK approach to these regulations is different. Market surveillance in England, Scotland and Wales will be by the local Trading Standards agencies rather than the Building Control authorities. Architects do not have any duties beyond specification and the builder is solely responsible for compliance on the site).



Further Reading: European Commission- FAQs on CPR: http://ec.europa.eu/enterprise/sectors/construction/faq/index_en.htm Joint Oireachtas Committee: (5 November 2013) Q&A with DECLG representatives http://www.kildarestreet.com/committees/?id=2013-1105a.1537&s=%22Construction+products%22%22#g1541 National Building Specification, UK (NBS): http://www.thenbs.com/topics/Regulations/articles/eurocodes-and-buildingregulations-in-NBS.asp Guidance Note, UK, on CPR: http://www.constructionproducts.org.uk/?eID=dam_frontend_push&docID=1443&file name=CPR_Version_2.pdf NSAI: Are you ready for 1 July 2013? http://www.nsai.ie/Our-Services/Standardization/About-Standards/ConstructionStandards.aspx Orla Hegarty, BArch MRIAI RIBA UCD School of Architecture, May 2014.



                                                                                                                22  Code of Practice for Inspecting & Certifying Works, draft Feb 2014.  



http://www.sdcc.ie/sites/default/files/guidelines/code-of-practice-building-control-regulations2014.pdf NOTE: This paper is issued for guidance only and is not a legal interpretation of the requirements of the Construction Products Regulations or the Building Control Regulations. Comments and corrections to [email protected]
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