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Tim Grafton Chief Executive Insurance Council New Zealand 28 February 2014 Submission: Fair Insurance Code Review



Dear Mr Grafton Thank you for the invitation to make a submission to the Review. The view of CanCERN and its members is that only an independent public review of the post-earthquake performance of the insurance industry will give an accurate insight into what happened, what went right and wrong, and what is needed for better performance in the future. While we commend ICNZ for taking this initiative, it can only be seen as an interim step based upon very imperfect knowledge and assessed by only one of the key stakeholders. In the areas of complaints handling procedures, disaster response, and code monitoring we hold the view that it is neither fit nor proper for ICNZ to attempt to investigate these issues. In view of the major problems experienced in these areas only a full public review can establish a balanced view of the range and magnitude of the problems, and determine what is needed to prevent them in the future. The Review is required to produce a Report that addresses six issues. Our submission makes observations and recommendations on each of those issues, and concludes with our revision of the draft Fair Insurance Code. There are matters addressed below that need to be flagged, even if they do fall outside the scope of the Review. Self-regulation CanCERN has no fixed position of the value or otherwise of self-regulation as part of the overall governance mechanisms of New Zealand. We do, however, have a strong view that the current self-regulation of the insurance industry has been a catastrophic failure in the Page  1  of  16    



 



Canterbury context. Time and again the Fair Insurance Code has been rendered meaningless by the postearthquake conduct of insurers when dealing with property claims. While some insurers have been significantly worse than others, the overall level of integrity and quality is low. Major failings have been exposed in the quality and behaviour of staff and contractors employed by insurers. Communications have been an ongoing hurdle, along with incompetent record keeping, and failure to meet statutory obligations. Even when agreement has been reached over claims, the subsequent inadequate management of repairs and rebuilds has been detrimental to the personal and financial wellbeing of claimants. All of this is happening in the context of a Fair Insurance Code that provides no means of enforcing the rights of the insured. It is understood that the Review has a much narrower and shallower perspective than this, and so the bulk of our submission is confined to those constraints. As a result, ICNZ needs to appreciate that our submission addresses only a subset of our insurance concerns. Statutory Rights Policy holders in general, and claimants in particular, have a number of rights afforded them by law. The Code makes no mention of these, a significant omission which could mislead customers into thinking their rights stem only from what is mentioned in their policy or the Code. Insurers should draw to the attention of customers the rights they have by legislation, including their right to receive due process, and their right to access to information supplied by them, and also held about them. Plain English policies The Code talks of plain English policies. The amount of confusion and dispute over the meaning and interpretation of policies is a clear indication insurers have failed to use plain English. Writemark New Zealand have Plain English Awards 1and sit in judgement on the communications of banks, agencies and government departments. They define plain English as: Plain English is a style of writing in which the language, structure, and presentation of                                                                                                                         1



 http://www.plainenglishawards.org.nz/  
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a document all work together to help the reader. A document written in plain English is easy to read, understand, and act upon after just one reading. Plain English allows people to participate in government, commercial, legal, and leisure activities more effectively because they can understand the information presented to them. Plain English also has proven benefits for organisations that use it in their publications — including significant cost savings. Insurers are failing in the area of using words (referred to from now on as hard words) that appear to have common usage, but in fact carry specialist, technical or legal meanings that are not apparent to the general public. Taking a current home insurance policy as an example here are some examples of such hard words. • • •



(home is) Unfit to live in Reasonable cost of temporary accommodation. The word reasonable occurs frequently in the policy such as in: Reasonable care



None of these expressions are explained in the Definitions section at the end of the policy. It is not difficult to envisage situations where these could become important and disputable issues. It would seem appropriate that insurers agree to define any word or term that is open to interpretation, and could have an impact on either the insurer or the insured. To use a word with a specialist, technical or legal meaning, and consequently affect the operation and validity of the policy, would be deliberately misleading if it were not clearly explained. Submission Attached is our submission to the Review along with a draft of what we feel would be a suitable document in a self-regulating insurance environment. We welcome the opportunity to speak to this submission as part of the review process. Signed



Leanne Curtis Canterbury Communities’ Earthquake Recovery Network Spokesperson [email protected] 0276555665 Page  3  of  16    



 



Areas to be reported on from the Review. 1



Buying insurance



In the sale of insurance is the insurer obliged to ensure every purchaser is making a fully informed decision? CanCERN believes so. Individuals are responsible for their own decisions, but rely heavily on insurers, the experts, for guidance on what they are getting, what it will cost, and what the ongoing obligations and “catches” are. The act of purchasing insurance carries with it a short list of rights and a long list of obligations. The Canterbury experience has shown the interpretation of claims is fraught, and there is frequently a mismatch of understanding and expectations. With the power to interpret and decide residing solely with the insurer it is an unequal and potentially unfair relationship. The concept of utmost good faith must be applied in practice by both sides, and it is the responsibility of insurers to provide clear, full, definitive and unequivocal information on the terms and conditions of the policy being offered. This can only be achieved by a document that is written in plain English, avoiding hard words and containing clear definitions of all the terms used in it. Vague words and expressions, such as reasonable cost, reasonable care, unfit to live in, need defining to avoid confusing or misleading the purchaser. The large number of complaints regarding how insurers were conducting assessments and interpreting policies is evidence of how poorly insurers have explained their policies. Situations where a mistake or omission may have catastrophic future consequences need to be prescriptively detailed. This is currently done with regards to determining the value of a sum insured policy, but is seriously inadequate with regard to full disclosure. Returning to the concept of utmost good faith, the purchaser cannot be assumed, or required, to have perfect knowledge of what is material to insurers, therefore it is unreasonable to expect full disclosure of the assets, risks, materiality and duty without significant assistance. Nor can a policy holder be expected to have knowledge, let alone a clear understanding, of some of the legal aspects of their policies. Insurers seem capable of producing detailed checklists for the assessment of physical risks (geotechnical, natural hazards, electrical, plumbing and building age and construction related risks). Why is it not possible to do the same for disclosure, and do away with the need for vague catchall phrases as currently contained in both policies and the Code? If insurers feel it is impossible to produce an exhaustive list of non-physical risks, how can purchasers with their minimal knowledge of insurance law and practice be expected to be perfect?
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We recommend that the Code: • •



•



Require insurers to have all policies written in plain English, at a level determined to be suitable by an independent external agency. Require insurers to fully prescribe what constitutes for them full disclosure by the purchaser, the times at which new disclosures will be required, and the consequences of disclosure. Require insurers to specify the duties a policy holder has towards their insurer
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2



Insurance claims



Claims processing is not transparent, and often carries with it undertones that claimants are potentially engaging in fraud, or at least seeking betterment. Claimants reciprocate by rapidly developing the view the insurer is not primarily interested in fulfilling their part of the insurance contract so much as trying to find ways to minimise or avoid it. This environment is not conducive to mutual cooperation. There are many constituent parts to claims processing where the quality of the activity is affected by generic issues such as the calibre and qualifications of staff, agents and contractors, speed of handling problems, communication processes, and how problems are handled. These should be matters insurers can control but very often they did and do not. A major failure during the claims process, something particularly onerous and disturbing for claimants, is where insurers have not fulfilled their side of the contract with regards to the property insured. This involves the problems of full replacement and like for like – expressions that turned out not to mean what they clearly said. Use of clauses stating that commonly used materials would be substituted for uncommon materials did not clearly convey the message that high quality (and high value) might be replaced by low quality (and low value). That is not what was generally understood as “like for like”, or “full replacement”. Properties with Rimu or Kauri materials are cases in point. It was not specifically disclosed by insurers that such materials, due to their scarcity, would not be replaced, even though the policy was priced at a level that reflected the value these materials added to the property. The Code failed by not requiring insurers to be more specific. A second significant insurer failure during the claims process is the lack of support to policy holders where repairs and rebuilds have occurred. When the work is agreed timelines are prepared, claimants moved into temporary accommodation, and occasionally the work starts on time. Frequently work does not start on time, or activity is intermittent, and emergency accommodation cover runs out before the work is completed. There seems to have been widespread failure to take the most basic of commercial precautions of having contractors committed to penalty payments for late completion. In the absence of penalties work has been allowed to drag out as there was and is no incentive for contractors to be diligent in completing the work. The outcome has been (and continues to be) a financial and wellbeing cost to claimants – simply because insurers have been lax in their duty to their clients. Insurers must be accountable for costs incurred by contracts they have entered into, thus ensuring there is a strong incentive for them to behave in a more client-centred way. Insurers can be reminded of their obligations by having this stated unequivocally in the Code. A third failing has involved the absence of adequate quality control where repairs have been carried out. Insurers must have been aware of the pre-earthquake climate of shoddy performance across the construction industry as a whole. This has been amply evidenced by the widespread problem of leaky buildings. The lessons of this do not seem to have been Page  6  of  16    



 



absorbed by insurers, and they have not put adequate quality controls in place. In the second and third areas of failing it is not considered sufficient that insurers contracted out the work and allowed market forces to produce a result. Insurers are acting on behalf of claimants, and must ensure that claimants are protected from unnecessary hardship, distress and cost. We recommend that the Code: •



•



• •



Require insurers to fully define what is meant by terms and expressions in insurance policies that might reasonably be expected to cause confusion or differences of interpretation. An undefined term or expression should not result in detriment to the insured. Require insurers, when repairing or replacing property, to protect the interest of their customers by ensuring that contracts let for the work include standard penalty clauses that compel contractors to meet deadlines. Require insurers to pay the actual and reasonable costs of claimants who are unable to use their property when insurer-let contracts for repair or rebuilding overrun. Require insurers to make provision for, and take responsibility for, a high standard of workmanship and materials so that no property is repaired to a quality lower than that which existed prior to the event causing damage.
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3



Complaints handling procedures



It is CanCERN’s view that it is not appropriate for ICNZ to investigate complaint handling procedures. Extensive and ongoing concern has been expressed about how insurance companies have behaved, their frequent failure to conduct themselves in accordance with their own rules, and their frequent failure to comply with statutory requirements to make information available as provided for by legislation (Official Information Act or Privacy Act depending on the agency). Only an open public review process can determine the full extent and nature of how complaints were and are handled. We recommend that ICNZ form no conclusions over the complaint handling conduct of insurers and invite the Government to make a formal investigation of the post-earthquake conduct of insurers.
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4



Responding to catastrophe or a major natural disaster



The response of insurers can be seen at two levels: the speed and priority with which claims are processed, and the manner in which claims are processed. While it is acknowledged that the Canterbury earthquakes created disaster was of a great magnitude, insurers did not ensure the right people were put place to mitigate the damage caused by the way insurers responded. The speed of processing is clearly affected by the number and complexity of claims. The first area where insurers performed very poorly was their inability to communicate time frames and to establish “just” priorities. It is becoming increasingly clear that those with the greatest need were often ignored as insurers worked to achieve easy gains and create statistics that protected their brand. Their behaviour was the exact opposite of medical triage yet, in a catastrophe or disaster, it seems reasonable to expect a socially responsible business would attend first to those with the greatest need. The manner in which the damage claims were, and are being, responded to has resulted in greater harm than both the earthquakes and the property damage combined. In many cases problems can be attributed to directors and managers not being suitable for the special and urgent environment of disaster management. Insurers should be prepared to replace top and senior personnel the moment it appears they are not coping with the situation, or not dealing with it in an effective and ethical manner. There is also the issue of the number of “toxic” people working for, or on behalf of, insurers and contractors. As with item 3 above, CanCERN’s view is a public review is required to fully identify the magnitude of the problems and the harm done by the response experienced. We recommend that ICNZ: •



•



Note that insurers responded poorly, communicated badly, and that the actions of some working on their behalf were at times incompetent, unethical and harmful to claimants. Form no conclusions over the complaint handling conduct of insurers, and invite the Government to undertake a public review of the post-earthquake conduct of insurers.



We recommend that in the interim the Code: •



•



Require insurers to ensure that in a disaster or major emergency management will be placed in the hands of those capable of working in an effective and ethical way despite the difficulties. Require insurers to make best endeavours to employ as staff, contractors (and those engaged by contractors) people policy holders will feel safe dealing with. Page  9  of  16  



 



 



5



Code monitoring and enforcement



It is CanCERN’s view that it is not appropriate for ICNZ to investigate Code monitoring and enforcement. As raised in various parts of this submission the Code, as it currently exists, was not adhered to. In the absence of an authority with powers to intervene and direct a course of action there is nothing that will improve the conduct of insurers who stray. Only an open public review process can determine the full extent and nature of how insurers avoided the obligations set up by the Code, whether the Code itself is fit for purpose, and whether ICNZ, ISO or an external more independent body would be best suited for dealing with Code breaches. We recommend that ICNZ form no conclusions on Code monitoring and enforcement, and invite the Government to make a formal investigation of the post-earthquakes conduct of insurers.
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6



Information and education about general insurance and the Code



Utmost good faith is a foundation concept of insurance. ICNZ states “The customer is required to disclose to the insurer all material facts that could affect the risk.” This applies not only at the time a customer enters into a contract for insurance, but for the life of the policy. There is, as yet, no reciprocal equivalent obligation placed upon insurers. As the insured are expected to continuously assess their situation and update insurers about changes, or events, that change the risk attached to the policy, so too should insurers advise policy holders of both obligations and changes so that, in the event of a claim being made there are no surprises for either party. One of the biggest stressors arising from earthquake claims was claimants finding that their understanding of policy entitlements and claims management differed markedly from that of insurers, and at great cost to the claimant. The cost of insurance is a significant part of an individual’s or family’s regular outgoings. It would seem reasonable to expect a level of service that went beyond mailing invoices, annual statements, and brand promotion. It is inappropriate for insurers to stop the flow of information once a customer has been signed up. Issues relating to policies, associated obligations, common mistakes or areas of confusion, and new interpretations arise regularly. Why are individual policy holders not kept abreast of these changes? It seems reasonable to assume insurers would want to pass such information on as part of the utmost faith requirements. Leaving this role to the ISO and the media is inappropriately passive and easily lost in the noise of the daily life. We recommend that the Code: •



Require insurers to at least annually provide policy holders with comprehensive plain English updates on policy requirements and interpretations, along with information on material issues, decisions arising from the ISO, court decisions and legislative changes.
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CanCERN’s specific suggestions on changes needed to make the Code workable. 2



Fair  Insurance  Code   Our responsibilities to you We will act fairly and openly in all our dealings with you. This means we will: When you apply for a policy: • answer your questions accurately • explain the information you need to give us when you apply for insurance, renew your policy, or make a claim • explain the importance of you giving us information that is honest, complete, up to date, and relevant • not ask for any information that is not directly relevant to the policy you wish to purchase • provide you with written advice on what information we require, why, in what way it will be used, and how long we will keep the information and with whom it will be shared.3 • give you or your broker a copy of your policy which sets out in plain English what is insured, what is not insured, and what your obligations are • ensure that where policy documents use technical or legal terms, or terms that are open to interpretation, full definitions are provided in the policy.4 • tell you or your broker about any changes to your policy. We will train our staff so that they can fulfil our responsibilities to you. Where contractors will be engaged to do work for us we will ensure they will fully comply with both our policy commitment and this Code You are entitled to ask for and receive clarification on the terms, conditions and exclusions of your insurance policy. In all cases this clarification will be providing in writing to ensure you have an opportunity to consider what we have said and retain it for the future.                                                                                                                         2



 Shown  in  blue  italic  text  (blue  in  colour  copies).  



3



 The  “why”  is  a  requirement  of  the  Privacy  Act  1993.  



4



 The  objective  should  be  that  nothing  requires  explanation  or  definition  when  a  claim  is  lodged.
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You are entitled to ask for and receive a copy of the information given to us when you applied for insurance. You are also entitled to all other information we hold on our records that have been obtained from other sources, or created by us. This entitlement is set out in the Privacy Act 1993. When you make a claim, we will: • explain how to report your claim • explain what information you must give us to process your claim • explain the steps we will take while handling your claim • tell you that the information you give us must be honest, complete, up-to-date and relevant • use appropriately qualified investigators and assessors while processing your claim • keep you informed of the progress of your claim and no less that every two weeks. • settle all valid claims quickly and fairly • clearly 5 explain how we reached our decision • clearly explain the reason if your claim is declined. • clearly explain how you can proceed if you do not understand or agree with our decision. We will treat your information confidentially including where you have given us permission to pass this on to nominated third parties, such as Insurance Claims Register, Brokers, assessors, etc. [The word etc must go. Again this is a case for full disclosure by the insurer.]



Your responsibilities to us You need to give us honest, complete, up-to-date and relevant information when: • you apply for insurance • you renew your policy • you make a claim • your circumstances change. Please ask us or your broker for help if you are not sure what information is relevant. To help you understand what is needed, and why, we will provide you with a plain English list of the information we need from you, the purpose it serves, and the situations under which you will need to update, correct, or confirm the information previously provided by you. To help us decide whether to insure you and on what terms, you need to tell us any facts that                                                                                                                         5



 Clearly  has  to  equate  with  plain  English  and  be  sufficiently  comprehensive  that  there  is  no  room  for  doubt  or   confusion.  
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may affect our decision - whether we ask a specific question or not. To help you do this we will provide a plain English guide as to what we need to make our policy decisions and why. If you do not give us these facts, we may refuse to pay your claim or we may even cancel your insurance from the start date of your policy. We undertake that our response to this situation will be in proportion to the both the scale of the problem and the reasonableness of the actions taken by you to provide full disclosure. Examples of relevant facts about you, your partner, or others insured under your policy, include:6 • criminal convictions, subject to the Criminal Records (Clean Slate) Act 2004 • traffic offences for which the maximum penalty is (to be specified by insurer) violations7 including all speeding tickets. • previous claims, accidents, or history of losses, whether insured or not • refusal by an insurance company to insure you, or any claims declined by other insurance companies • any change of drivers, including a change of the ‘main driver’ of an insured motor vehicle • non-factory modifications to vehicles or boats • any change of use of the vehicle or property (eg car now used as a courier vehicle, or home now used as a bed and breakfast) • Bankruptcy8 • previous history of flooding. Examples of relevant facts about the property or other items insured under your policy include: non-factory modifications to vehicles or boats any change of use of the vehicle or property (eg car now used as a courier vehicle, or home now used as a bed and breakfast) • previous history of flooding9. • •



This list does not include everything that we may need to know. Please ask us for help if you                                                                                                                         6



 Note:  this  is  very  confused  as  it  mixes  information  about  individuals  with  situational  or  historical  questions.   Strike-‐out  has  been  used  on  questions  that  are  irrelevant  to  this  section,  and  added  a  new  section.   7



 The  Americanism  “traffic  violations”  doesn’t  have  a  clear  meaning  in  the  NZ  context  and  should  be  replaced.  



8



 Current  only?   9



   How  is  flooding  defined?  –  it  may  have  a  particular  meaning  in  law  (as  occurs  in  parts  of  Australia).  
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are not sure what information is relevant.10 11 Giving us this information does not necessarily mean your application or claim will be declined. You need to read your insurance policy and let us or your broker know if there is anything you want explained or corrected. You need to tell us or your broker about any changes to your contact details.



Complaint procedures If you make a complaint to us, we will: • let you know that we have received your complaint within 3 working days • make sure your complaint is fully investigated as soon as possible by someone not involved in the original decision and independent of the part of our office subject to the complaint.12 • ensure that the complaint is investigated by a member of staff who is trained in policy issues and suitably experienced to conduct an investigation.13 • give you the name and contact details of the person handling your complaint • send you written advice about the progress or outcome of the complaint within 10 working days of receiving your complaint • tell you within 2 months if we are unable to resolve your complaint and why this is so.14 • when necessary, tell you about any other people who can help such as our dispute resolution provider approved under the Financial Service Providers (Registration and Dispute Resolution) Act 2008.15 If we fail to meet our obligations or undertakings, we will                                                                                                                         10



 Clients  should  not  be  required  to  anticipate  an  insurer’s  needs.  If  the  insurer  doesn’t  know  what  is  relevant,   how  can  someone  who  is  purchasing  insurance.    Why  is  it  not  possible  to  provide  a  checklist  that  acquires  all   the  information  an  insurer  needs  to  know?   11



 Is  there  a  difference  between  “relevant”  as  used  here,  and  “material”  as  used  elsewhere?  



12



 Process  integrity  relies  on  there  being  a  suitable  distance  between  where  the  cause  of  the  complaint  arose   and  its  assessment.   13



 Quality  of  process  should  not  go  unstated.  



14



 Natural  justice  provision.  



15



 Why  not  provide  full  disclosure  of  the  processes  available  from  the  beginning?  The  less  knowledgeable  or   experienced  policy  holder  may  not  realise  that  they  have  a  range  of  opportunities  or  rights  unless  it  is  made   known  to  them.  Again,  this  is  a  failure  to  fully  disclose  the  rights  of  claimants.  
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• •



expedite your complaint to the next level which will involve a senior manager from another office.16 stop the clock on any time limits we may have placed on reaching resolution17



                                                                                                                        16



 Applies  a  fresh  mind  to  the  complaint  and  ensures  a  localised  problem  is  not  hidden.  



17



 Some  policies  have  provisions  that  where  agreement  is  not  reached  within  a  specified  period  the  insurer   may  uncontestably  elect  to  pay  out  the  claim.  Often  this  would  result  in  serious  financial  hardship  to  the   claimant.  
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