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Civil Rights Issue Spotting Training Brought to you by the Santa Clara County Bar Association, South Asian Bar Association of Northern California, and the Asian Law Caucus October 9, 2009 Presenter: Veena Dubal, Staff Attorney, National Security & Civil Rights Project, Asian Law Caucus



Purpose  



The purpose of this one hour seminar is to train volunteer attorneys to spot civil rights issues when conducting legal clinics and conducting intakes around other areas of law.



 



Today, we will cover civil rights law on issues ranging from civil rights in schools to employment discrimination.



 



We will be covering these laws in detail enough for you      



to recognize a civil rights violation, to be able to provide on-the-spot information to empower a client, and to put that client on the path towards remediation.



Background   Asian



Law Caucus



  Civil



Rights Outreach Project (CROP): Serving AAMEMSA Communities   SABA   BAML   IABA   Law



students   Law firms



Roadmap for Today  



PART I   Employment   Civil



 



Discrimination Law



Rights in Schools



  Rights



& Laws at the U.S. Border



  Rights



& Laws in relationship to law enforcement



PART II   Skills



Development & Issue Spotting



Employment Discrimination Law   Discrimination



& Harassment



  Religious



Discrimination & Accommodation in the Workplace



  Language



Discrimination



  Undocumented



Workers Imaged borrowed from scrutinyhooligans.us



Discrimination & Harassment  



What is discrimination & harassment?



 



Discrimination = being treated unfairly   i.e. not being promoted because one is a woman



 



Harassment = when boss, supervisor, or co-worker says or does something that creates a hostile, intimidating, or threatening work environment   i.e. your boss says to you, “Oh, you’re Muslim? Muslims are all terrorists.”



 



Not every form of discrimination/harassment is illegal!



Federal Laws Prohibiting Discrimination  



Title VII of the Civil Rights Act of 1964 (Title VII)   Prohibits discrimination based on   Race, color, sex (incl. sexual harassment) national origin, religion, & pregnancy



 



American with Disabilities Act (ADA)   Prohibits discrimination based on   The basis of disability



 



Age Discrimination Employment Act (ADEA)   Prohibits discrimination based on   Age (40+)



California Law Prohibiting Discrimination  



Fair Employment & Housing Act (FEHA)   Prohibits discrimination based on   Race   Color   Sex (including sexual harassment)   National origin   Ancestry   Disability   Sexual Orientation   Gender Identity (including transgender status)   Medical condition (cancer)   Pregnancy   Marital Status



Do anti-discrimination laws always apply?  



Nope



 



Title VII applies when employer has 15 employees



 



ADA applies when employer has 15 employees



 



ADEA applies when employer has 20 employees



 



FEHA applies when employer has 5 employees



Identifying Discrimination 3 Models of Legally Cognizable Status Discrimination: • 



• 



• 



Disparate Treatment - employer intentionally singles out individual/group of people for illegal reason. •  Denied position because of race •  Made to feel unsafe or humiliated because of repeated remarks made by co-workers about women •  Pressured by superior to engage in sexual activity •  i.e. EEOC v. Go-Daddy Software, 9th Circuit - 9/10/09 Disparate Impact - employer has a policy that has the effect of discriminating -- even though it doesn’t single out a protected group for different treatment on its face •  Imposing lifting requirements for a job that doesn’t require lifting (could exclude women and people with disabilities). •  A written test that excludes almost all non-white people and is not related to job requirements •  i.e. Griggs v. Duke Power Co. 401 U.S. 424 (1971) Reasonable Accommodation - applies to individuals with disabilities under ADA and under Title VII. Requires employers to make reasonable accommodations to individuals if the individuals can perform the essential functions of the job with the accommodations.



Religious Discrimination & Accommodation   Religious



Beliefs Protected by Title VII



& FEHA   Makes it illegal for employer to   Discriminate   Take



an adverse employment action (demote, refuse to promote, sanction, reduce pay) Against an employee based on religion or religious attire.



Religious Freedom in the Workplace  



To show that an employee has had her rights violated under the religious accommodation rules, she must show that:      



 



To avoid liability, an employer must show must show that    



 



She has a bona fide religious belief that conflicts with an employment requirement The employer was made aware of the conflict; and She was subjected to an adverse action (such as dismissal) for not complying with the employment requirement.



The employer offered a reasonable accommodation; or After a good faith effort, no accommodation that did not cause an undue hardship could be found.



“Undue Hardship Test”   Established in Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977).   Fears of how other employees or customers would react to religious attire is NOT undue hardship



Language Discrimination  



What is this?   When



a person is treated differently because of that person’s native language or other characteristics of that person’s speech



 



Is it illegal?   Many



courts & government agencies consider it to be a form of discrimination on the basis of race or national origin. The primary language a person speaks is closely related to that person’s national origin



Language Discrimination (cont.)  



 



 



English-only policies   Illegal in California unless   Employer can show “business necessity” & (such as customer service position)   Employer notifies employees of policy & when they must abide by it Accent Discrimination   Illegal unless the employee’s accent “materially interferes with job performance” in order to justify adverse action.   Fragante v. City & Cy. of Honolulu, 888 F.2d 591, 595 (9th Cir. 1989) Discrimination Based on Lack of English Proficiency   Illegal unless the job   Actually requires some English language skills   Person does not possess the particular type and level of English skill required.   I.e. person told he does not qualify because he cannot speak or read English, but position requires little or no communication -- may have claim of discrimination.



What do you tell a clinic client?  



If you identify what may be employment discrimination, advise client  



To keep journal to document wrongful conduct & keep paper trail



 



In cases of sexual/racial harassment, complain to a manager or supervisor promptly and follow up with written complaint



 



Follow employer’s grievance procedure if one exists



 



File an employment discrimination claim with Equal Employment Opportunity Commission or the CA Dept of Fair Employment & Housing & “cross-file”   Statutory Limits:   EEOC -- 300 days (unless federal gov’t employee then only 45 days)   DFEH -- 1 year



What if the client is undocumented?  



Undocumented workers (UW) are protected by federal and state discrimination laws   but



it unclear if they can recover lost wages



 



UW may face retaliation by employer (which is illegal)



 



If employer calls ICE, UW may be deported



 



If UW wants to make a complaint, should do so only after serious consideration & consultation with attorney



Northern California Help    



Help through the Employment Law Center www.las-elc.org Project SURVIVE: Domestic Violence and Employment Help line: 888-864-8335  



 



Language Rights Helpline: 800-864-1664  



 



Language discrimination issues, "English-only" rules



Unemployment and Wage Claims Helpline: 415-864-8070  



 



Employment issues affecting victims of domestic violence



Unemployment insurance appeals and unpaid wage claims



Work and Family Helpline: 800-880-8047  



Family and medical leave issues



Civil Rights in Schools



Civil Rights & Schools: Pledge, Patriotism & Prayers  



 



Pledge & Patriotism   CA Education Code requires public elementary & secondary schools to conduct daily patriotic exercises for he Pledge of Allegiance   Students may refuse to participate & do not have to stand   Students who do not wish to take part do not have to leave the classroom & may not be punished for their expression Prayers & Religion   Students have the right to hold religious meetings on school property during non-class hours, but they must be student initiated (Education Access Act)   Students have the right to pray, carry religious texts, discuss religious topics, and pass out religious materials on the school bus, at the flagpole, in the corridors outside of class time, in the cafeteria, etc., as long as their behavior is not disruptive.   Students have the right to wear religious garb, subject to discretion of school (i.e. safety concerns)    



U.S. government's Dept of Educ and the Justice Dept created a document titled: "Guidelines on Religious Expression in Public Schools.” (1995). "Schools enjoy substantial discretion in adopting policies relating to student dress and school uniforms. Students generally have no Federal right to be exempted from religiously-neutral and generally applicable school dress rules based on their religious beliefs or practices; however, schools may not single out religious attire in general, or attire of a particular religion, for prohibition or regulation. Students may display religious messages on items of clothing to the same extent that they are permitted to display other comparable messages. Religious messages may not be singled out for suppression, but rather are subject to the same rules as generally apply to comparable messages." (Emphasis mine).



Civil Rights & Schools: expulsion/suspension Image from gallerypictopia.com



 



 



 



     



Right to tell his/her story in pre-suspension conference with principal or her designee (unless emergency).   (Cal Educ Code Section 48911(b)) Only School Board can expel -- principals & superintendents can “recommend”   (Cal Educ Code Section 48915) Right to expulsion hearing   No more than 30 days after expulsion is recommended   Students may attend hearing with attorney or non-attorney advocate and parents   Can call witnesses, examine witnesses   Can examine all documents Right to appeal decision to Board of Education   (Cal Educ Code Section 48919) Right to education during expulsion   (Cal Educ Code Section) 48916.1 Generally speaking, students can get expulsion expunged from their records after “rehabilitation”



What to tell parent/student intake client   Listen



to the story   Explain what their rights are or may be   Refer them to   ACLU-NC   (t)



for First Amendment issues



415.621.2493



  Angela



Chan, Staff Attorney, Asian Law Caucus, for school and justice issues   (t)



415.896.1701



Rights at the U.S. Border & Ports of Entry



Inspection Process   Primary



Inspection   Secondary Inspection   Admission   Denied



Admission -- only non-citizens can be denied entry.



During Secondary Inspection  



Baggage Search   19



 



U.S.C. § 482(a)



Body Searches   8



U.S.C. § 1225(a)(3)   However, strip search requires reasonable suspicion  



Questioning to verify identity and to ensure traveler is not bringing prohibited items into the United States.   8



U.S.C. § 1225(d)(3)



During Secondary Inspection (continued)   CBP



agents may do the following, although 1st amendment rights may be violated in the process   Go



beyond this scope and ask questions regarding constitutionally protected subject matter: religious practices, beliefs or your political views   Copying of Electronic Information/ Physical Information   Detailed information about friends and loved ones in the US or overseas



What to tell clinic clients  



Before you travel internationally, be prepared for a search  



PACK KNOWING ANYTHING YOU HAVE WITH YOU CAN BE SEARCHED, COPIED, OR SEIZED. (DIGITAL CAMERAS, BUSINESS CARDS, LAPTOPS, ADDRESS BOOKS, ETC.)



 



BACKUP FILES BEFORE YOU TRAVEL



 



MAKE SURE YOUR FRIENDS AND FAMILY KNOW YOUR EXACT ARRIVAL INFORMATION



 



IF YOU ARE A NON CITIZEN YOU CAN BE DENIED ENTRY INTO THE US SO MAKE SURE YOU SPEAK TO AN IMMIGRATION LAWYER BEFORE YOU TRAVEL.



What to tell clinic clients (cont.)  



During a search      



 



ASK WHY YOU ARE BEING SELECTED FOR ADDITIONAL QUESTIONS AND SEARCHES ASK FOR A SUPERVISOR OR WATCH COMMANDER FIRMLY AND POLITELY. POLITELY OBJECT TO INAPPROPRIATE QUESTIONS   Any questions pertaining to religious or political beliefs or practices KEEP A RECORD OF WHAT IS GOING ON AND FILE A COMPLAINT LATER.   Write down agents badge number and names   Get a receipt for any property seized   Ask if files have been duplicated   Try to get badge number of agent duplicating files   Record time and place general summary of the incident



Religious Headcoverings at Airports   For



both domestic & international travel, TSA may   Ask



for pat-down or removal of headcovering



From sikhiwiki.org



  Even



if no alarm goes off when you walk through the detector



  Traveler



may ask that this occurs in



private   Traveler may insist that (s)he does the pat-down herself   Traveler’s



hand may then be tested for chemical residue



Give them resources!   Tell



client who has experienced airport harassment to contact the Asian Law Caucus   We can help them file a complaint and go through a redress procedure   Veena Dubal, Staff Attorney, Asian Law Caucus   (t)



415.848.7733



Law Enforcement Rights   In



all contexts (except at border),



  individuals



have the right to remain silent and (5th Amendment)   they have the right to an attorney (6th amendment)   Even



prior to arrest, during interviews, etc.



Voluntary Law Enforcement InterviewsBASICS        



 



 



WHAT: Law enforcement agents often ask Americans to voluntarily offer information WHO: FBI and JTTF agents (who may be from DHS, DEA, NCIS, other agencies, including local law enforcement) WHY: FBI claims interviews facilitate counter-terrorism investigations, but they are often mere “fishing” expeditions HOW: Agents usually approach people at home or at work and ask for an immediate interview, pledging that “you’re not in trouble, we just have some questions.” Targets have included U.S. citizens, permanent residents, undocumented workers, community activists, religious leaders, and even lawful Americans with neither community affiliations nor criminal records Questions have concerned business / professional information, travel history, immigration status, religious beliefs & practices, political views, associates here and abroad



Rights & Legal Protections  



There is no duty or legal obligation to speak to law enforcement officers   Right to remain silent whether or not in custody  



 



 



Because these interviews are voluntary, the Fifth Amendment does not formally apply



Exceptions   Must provide identification (full name and sometimes current address) to law enforcement officer if asked   All immigrants must carry proof of immigration status at all times



There is no criminal or civil penalty for failing to speak to law enforcement officers -- nor may a court presume guilt



Rights & Legal Protections (cont.)  



People who submit to voluntary interviews have rights   Right to counsel and to have an attorney present   Right to choose date, time and place of interview   A public place is preferable to the client’s home, business, or any law enforcement agency office



 



The right to refuse to answer any, all, or selected questions. For instance, questions regarding the following may be rejected on First Amendment grounds:   Political views & speech   Religious beliefs & practices (and charitable giving)   Political or community associations



Potential Implications of Submitting to Voluntary Questioning  



Interrogation may lead to prosecution for federal terrorism offenses, at 18 U.S.C. § 2331-2339D.  



 



18 U.S.C. § 2339A: Providing material support to terrorists 18 U.S.C. § 2339B: Providing material support or resources to designated foreign terrorist organizations



 Interrogation may lead to prosecution for federal criminal offenses completely unrelated to terrorism.  18 U.S.C. § 1324: Bringing in and harboring certain aliens (Alien smuggling)  18 U.S.C. § 1324a: Unlawful employment of aliens  18 U.S.C. § 1001-10038: Fraud and false statement offenses  18 U.S.C. § 1541-1547: Passport and visa offenses



Questioning may also lead to prosecution for state criminal offenses False statement offenses can be based on omissions



Counsel Clinic Clients on Real Risks    



 



     



Law enforcement interviews may lead to more investigation of you, your family, and your associates Lying to a federal officer -- even by omission -- is a crime (18 U.S.C. § 1001-10038)   Your statements could be misinterpreted   You could make innocent mistakes The FBI has no obligation to close your file after the interview, and can keep it open as long as they want   December 2008 DIOG Some people who give an interview are asked again for more interviews, or asked to be informants Any statements you make can be used against you later You will have no record of the interview, but the FBI will make a written report that you cannot review



Give them resources   If



they have already submitted to an interview or have been approached for one . . .   Tell



them to contact Veena Dubal at the Asian Law Caucus.   (t)



415.848.7733



Part II



Skills Development & Issue Spotting



Asking the Right Questions •  Do you feel like you have been discriminated against because of how you look, what you believe, or your religion? •  When you travel outside of the United States, do you face questioning and searches when you re-enter? •  Have you (or anyone you know) been approached for questioning by the FBI?



Giving the Right Responses •  Fill out intake form in its entirety •  Put client at ease •  Silence •  Empathize •  Ask the right follow up questions •  Offer recourse -- FOIA/complaint •  Above all: MAKE SURE THEY KNOW THEIR RIGHTS!



Cultural Respect & Awareness   Appropriate



Attire   Speak privately   What to do if you do not understand the client   Be cognizant of your own identity   Understand mistrust of authority   Cultural nuances -  Hand-shaking



may not be appropriate
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