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Chapter 1 CHARTERING 1.1 Definition Chartering is an agreement, whereby one party, the owner, puts a ship or a part of it at the disposal of another party, the charterer, for the carriage of goods between named ports. The charterer can in turn, sublet the ship or a part of it to a third party, who now becomes the “Disponent Owner”. The chartering agreement is contained in a document, called “Charter Party”. In most countries, chartering agreements are governed by local legislation. 1.2 HISTORICAL INTRODUCTION The contract of affreightment came into being from the moment the merchant did not personally accompany his goods anymore. Numerous agreements were concluded, between the ship owner and the owner of goods, which were eventually laid down in a contract, namely the “Charter Party”. The end of the middle ages characterizes itself by a considerable development of the shipping industry. Each harbour has its own customs and uses and different maritime cities already have ordinances in which provisions appear concerning chartering. The customs of some cities and more specifically, the edicts of the Italian and Mediterranean cities have extended themselves very fast to other areas. The legislative provisions from that time, which left their largest marks on the maritime ocean carriage, were: the Consulat de la mer, the Rôles d'Oléron, the Maritime Law of Wisby and the Guidon de la mer. Numerous decrees were issued. The most important ones were: the Ordonnance de Philippe II of 1563 concerning the sea-borne trade, the Ordonnance d'Anvers of 1570 that mainly dealt with marine insurances, the Ordonnance d'Amsterdam of 1598 and the Ordonnance of the Villes hanséatiques that were issued at Lubeck in 1591. The different edicts contained different provisions which were related to the chartering agreement; however the Ordonnance de la Marine of 1681, which was established on the initiative of Colbert, the first minister of Louis XIV, gave the true legality to the contract of affreightment and served as a model for many maritime law books. In the edicts of the Mediterranean cities, mention was made of a crew member who, with regard to the loading of the goods on board and making the inventory of the goods, would play a very important role; that crew member was called the "scribanus" or writer. He had to record all goods which were loaded on the ship in a
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register (log book) and keep it up to date. The extracts of this log book, which were delivered to the shippers can be considered as the precursors of the bill of lading. For each lot of goods which were loaded on board an extract from the log book was delivered. It became absolutely necessary that the one who took the goods on board, to carry them to ever increasingly further countries, entered into some sort of engagement. The ”various forms of proof” such as the testimony, etc., were more and more replaced by a written proof. This written engagement was in fact nothing else then the bill of lading (B/L) that, in the Guidon de la Mer, was defined as follows: "Connoissement est la promesse particulière que fait le maistre du navire de la réception de telle et telle sorte de marchandises appartenant à tel marchand, et faut tant de connoissements comme il y a diversité de personnes à qui elles appartiennent". The charter party as of now would retain its exclusive character of contract of affreightment, whereas the bill of lading would not only become the essential proof from the captain that he received the goods in his ship, but it would also become the document that represents the goods and in certain cases it would even serve as contract of affreightment and take the place of the charter party. The Ordonnance de la Marine writes about the charter party the following: "Toute convention pour louage d'un vaisseau, appelée charte partie, affrètement ou nolissement sera rédigée par écrit et passée entre les marchands et le maître ou les propiétaires du bâtiment". In the course of the years the charter party became more complicated and contained more and more clauses which led to long negotiations between the parties. On the other hand, the increasing development of trade and shipping created a large variety of contracts of which the terms and clauses, which lacked in uniformity, did not help the negotiations very much. At the end of the nineteenth century the need was felt to make the texts of the charter parties more uniform. Under the impulse of some groups of ship owners such as the Balltic and International Maritime Conference (BIMCO) and the Chamber or Shipping of the United Kingdom typical charter parties were issued which were used all over the world and which were adapted for the transport of a large variety of goods such as coal, wood, ore, petroleum, etc. Notwithstanding all those different types of charter parties were adapted to a well defined traffic, each charter party can contain additional or completing clauses which prevail over the printed clauses. For goods, for which no specific charter party exists, the "Baltic and International Maritime Conference Uniform General Charter (as revised 1922, 1976 and 1994) including F.I.O. Alternative, etc.", and better known under the name "Gencon Charter", Gencon being the code name of the document, is used. Each charter party has a code name which considerably facilitates the settlement of the negotiations. (See further Official Charter Parties.) In its enterprise, BIMCO created a Documentary Council which is responsible for the elaboration of a number of documents which are used in the entire world. The Council published about fifty charter parties and ten bills of lading (among which the
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Conlinebill). For some years now, they also publish: Forms of Approved Documents which is a collection of charter parties, bills of lading and all kinds of other Sundry Forms such as the Standard Time Sheet, the Statement or Fact, as well as a number of typical clauses for charter parties. Other groupings which issue standard documents are: - The Documentary Committee of the Chamber of Shipping of the U.K.; - The Documentary Committee of the Japan Shipping Exchange Inc. In 1985, the name of the Baltic and International Maritime Conference was changed to Baltic and international Maritime Council. (See further The Baltic and International Maritime Council.) Beside the uniform documents which were established by official agencies (e.g. ship owners’ associations) one finds also a number of private forms which are published unilaterally by a charterer or a group of charterers. Because of their partiality, those charter-parties are generally unfavourable for the ship owner. The French term “charte partie” is composed of two words: the first word “Charte” dates from the thirteenth century and is originally from the Latin word Charta that means paper; the second word “partie” comes from partir, but not in the sense of to leave but from partager (in Latin: partiri). In former days the charter party was torn in two (from top to bottom) and half of it was entrusted to each party. To examine if the agreement was faithfully observed both halves were again united. Today, charter parties are found as pre-printed documents and always in English. The blank spaces can be filled in by the parties themselves according to what they have agreed. Sometimes, the pre-printed text gives the choice between one or different possibilities which the parties can adapt to their taste or complete by means of attached clauses. The elaboration of the text in the English language does not mean that the English legislation applies; in other words, a contract of affreightment is not subject to the English law because it was established in English. In the following chapters, some typical charter parties will be discussed in detail. 1.3 TYPES OF CONTRACT OF AFFREIGHTMENT 1.3.1 Introduction For the transportation of goods, a ship owner can operate his ship in different ways. 1. He can operate his ship himself for the transport of its own goods. This occurs mainly with large and powerful companies such as oil companies, chemical companies and steel industries, which usually import their own raw materials. 2. He can let out his ship i.e. lend it to a third party.
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Only in case of hire will it be necessary to conclude a contract of affreightment between the parties concerned. In some countries, their Merchant Shipping Act refers to the charter party. In Belgium for instance, article 115 of Book II of the Commercial Code stipulates the different ways of chartering: “ ….for the whole vessel or for a part of the vessel , for a complete voyage or for a limited duration, by weight, number or measure, against a fixed price or by quantity of cargo”. The first and second subparagraph of the same article also gives the meaning of the term freight: “The rent of a ship or other seagoing vessel is called freight”. If we refer to the enumeration of abovementioned article 115, we can distinguish the following main types of contracts of affreightment: - the voyage charter; - the time charter; - the demise charter or bareboat charter; - the lump sum charter or chartering against a fixed price; - the contract or affreightment; - the booking-note; - the forward voyage charter; The chartering by weight, number or measure has become obsolete and is therefore no longer encountered. On the other hand, the modern economic and commercial practices and transport methods such as the creation of consortia, containerization, etc. have introduced new types of contracts of affreightment, such as: - "cross charters", where the owner can also be the charterer of a part of the ship. - "storage chartering", where ships are chartered for temporary storing of goods. Some contracts of affreightment are bound locally such as the net form chartering, which is used in the U.S. and where in addition to the freight, the charterer must also pay for the handling of the cargo. There are also contracts of affreightment which are not related to the transport of goods such as the chartering of passenger ships, tugs, ship for scientific research, etc. 1.3.2 The Voyage Charter The voyage charter is a contract for the carriage of a stated quantity and type of cargo, by a named vessel between named ports against an agreed price, called freight. It is the most widespread form of chartering. Several possibilities can occur:
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a. The entire ship is chartered for the transport of a full cargo, and this: • • • •



for a well determined voyage; for a voyage to go and return for a series of specific voyages for a round trip with different harbours and the right for the charterer to load and discharge.



b. Part of the ship is chartered for the transport of a certain shipment or part cargo. If the ship is chartered entirely, the agreement will usually be noted by a charter party, although, under certain legislations, this agreement may also be materialized by other means, even by testimony. Usually, under a voyage charter both the fixed costs and the variable costs are at the expense of the ship owner. In the contract of affreightment it is clearly stipulated who must pay the cargo handling cost. (See further Shipping Costs.) 1.3.3 The Time Charter The time charter is a contract for the hire of a named vessel for a specified period of time, during which time he may use the vessel as he wishes (exceptions considered of course). The time during which the ship is chartered differs from contract to contract and can amount to several months or years, i.e. the period time charter; or only amount to the time that is necessary to undertake one complete voyage, i.e. the trip time charter. Under the period time charter, the charterer can make as many trips during that period with the ship as he possibly can. Under the trip time charter, only a single trip can be made just as under a voyage charter but at time charter conditions. Under a time charter the ship owner is only responsible for the nautical and technical operation of the ship whereas the charterer (in fact the time charterer) is responsible for the commercial operation of the ship. It follows that under a time charter, the fixed costs of the ship are for the account of the owner and the variable costs are for the account of the time charterer. (See also Classification of Operating Costs.) With a traditional time charter the time charterer will hire the ship equipped and manned. 1.3.4 Bareboat Charter Under a bareboat charter, or demise charter, the charterer must equip and man the ship himself. The charterer must pay for all operating costs (thus both the fixed or running cost {with the exception of the investment costs and possibly some other fixed costs such as the cost for insurance, classification, etc.} and the variable costs), and recruit the captain and the crew. (See further, Costs in Bareboat Charters.)
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1.3.5 Lump sum Charter With a lump sum charter, the ship is let against a fixed sum (lump sum). The loaded quantities are not taken into account but only the space of the ship that is made available to the charterer. As mentioned before, there are three main ways of chartering: - the voyage charter; - the time charter; and - the bareboat charter or demise charter. Usually, those contracts of affreightment which are fixed by means of a charter party, relate to a named ship, so that the ship owner is obliged to make that ship available to the charterer and no other one. In other paragraphs we will see that each type of contract of affreightment has its own specific characteristics. So, under the voyage charter, the laydays the demurrage, and the lay/can are of the utmost importance; under the time charter, the parameters of the ship, in terms of speed and fuel consumption are very important. 1.3.6 The Contract of Affreightment In some cases the ship owner will prefer to fix a contract of affreightment on the basis of a fixed price per ton transported cargo without binding himself contractually to have to deliver a named ship. A ship owner who operates an entire fleet, generally prefers to be able to transfer the goods which he must carry, from one ship to another to be able to realize the most profitable operation prospects of his ships against the lowest possible freight rates. On the other hand, a shipper that has to make regular shipments - e.g. ten consignments of 50,000 tons of coal from Colombia to Rotterdam with two-monthly intervals - prefers to arrange all those shipments in a single contract where the specifications of each trip is left at the discretion of the ship owner. In that case, between the ship owner and the shipper, a contract or affreightment will be concluded whereby the shipper doesn’t have to worry about the transport of his goods, while the ship owner can use his ships with a maximum of flexibility. Under the terms of a contract of affreightment (or a chartering agreement) the ship owner commits himself to transport the goods against a set price per ton without having to mention which ship he will use. (Stopford, M., Maritime Economics, London, Unwin Hyman, 1988, 24.) 1.3.7 The booking-note In some cases, instead of a charter party, a much simpler document is used namely the booking-note. The booking-note is used in the liner trade for the shipment of important goods for which tonnage was reserved long in advance. The booking note is usually issued by the booking agent.
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The booking-note has the advantage of being less complicated than the charter party and it usually refers to the clauses and conditions of the bill of lading, a document which is essential to the implementation of the contract. The conditions of the bill of lading are generally those that are applied on regular lines and which are called liner term so that one could define the booking-note as a shortened charter party with liner term. Wilders, P., Le contrat d'affrètement maritime, Anvers, Lloyd Anversois Publishers, 1969, 32. 1.3.8 The Forward Voyage Charter The forward voyage charter is a type of booking-note but used in tramp shipping and not in the liner trade. The ship owner will fix a cargo contractually for his ship in the future. The contract of affreightment is concluded long beforehand (sometimes six months, up to one year), therefore, long before the goods are loaded. 1.4 EVIDENCE IN MATTERS OF AFFREIGHTMENT 1.4.1 Introduction As we mentioned already before, two main forms of shipping operations are known, namely: the liner shipping and the tramp shipping (including the industrial ocean carriage). In both cases, a certain tonnage space is let for the transport of goods. In the liner trade the shipments will usually be composed of a large number of lots with several shippers, whereas in the tramp shipping the cargos are generally composed of a single lot with only one shipper. It is clear that in both cases, the negotiations between the ship owner and the shipper(s) or charterer(s) will be entirely different. 1.4.2 The Charter Party With a complete cargo which belongs to only one shipper, the parties (ship ownershipper) will discuss all terms of the transport agreement in detail. Since the ship owner will have to negotiate with only one person (the charterer), it will be possible to draw up a contract of affreightment, namely the charter party of which all clauses were discussed closely, analyzed and weighted, both by the ship owner and by the charterer (via brokers). In the liner trade the ship owner is nearly always confronted by a (very) large number of charterers, called co-shippers, and it would be an endless task if the ship owner had to conclude a charter party with each of them. Consequently there had to be another and simpler way to facilitate the negotiations considerably, more so as most local legislations prescribe that the agreement of hire is determined by proof resources which have been allowed in matters of commerce. Therefore, the agreement of hire does not have to be determined necessarily through a charter party but can be ascertained by other means, even by deposition. In the liner trade the charter party has consequently to be replaced by a document which is not necessarily simpler but at least uniform and not subject to negotiations, namely the bill of lading.
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1.4.3 The Bill of Lading In fact, the bill of lading does not replace the contract of affreightment but it is legally accepted as the confirmation and the realization of the contract of affreightment. Nearly no legislation gives a clear definition of the bill of lading. Some local legislation such as Article 59 of Book II of the Commercial Code (Belgian-) writes that it is a receipt for the goods which the Master takes in charge. Article 1 of the new “Rules of Hamburg” which were accepted at the Diplomatic Conference of Hamburg in March 1978 gives of the bill of lading the following definition: "Bill of Lading means a document which evidences a contract of carriage by sea and the taking over or loading of the goods by the carrier, and by which the carrier undertakes to deliver the goods against surrender of the document. A provision in the document that the goods are to be delivered to the order of a named person, or to order, or to bearer, constitutes such an undertaking." (See also the Hague Rules and the Hague-Visby Rules and its Protocol.) 1.4.4 Bill of Lading versus Charter Party As a document, the bill of lading is more important than the charter party because the negotiable bill of lading gives the right to receive the goods. In fact the charter party is only a contract of affreightment that only represents the hire of tonnage space; consequently, the charter-party does not represent the goods. For that, another document is necessary that serves as proof of the actual loading of the goods and consequently that can be considered as the implementing evidence of the contract of affreightment. This other document is now exactly the bill of lading and for each transport of goods there should, in theory at least, be a charter party and a bill of lading. In the tramp shipping, where only full cargos are transported, there will generally be a charter party and a bill of lading. In the liner shipping one will generally not find a charter party but only a bill of lading that will also serve as a charter party and play, in this manner, a double role. The bill of lading does not replace the contract of affreightment but it is the presupposition of it. The fact that there is a bill of lading creates the presumption that previously a contract of affreightment was already concluded. This way of concluding happens in the liner shipping tacitly, when the ship owner announces the sailing and the destination of the ship, orally or in writing (e.g. via the press) and that the freight forwarder binds himself to ship goods with that named ship. In that case, the bill of lading is the confirmation and the written proof of the contract of affreightment; the bill of lading is also the proof that the goods were loaded on board the ship.
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Conclusion The bill of lading can be issued in two different manners: 1. Without a preceding contract of affreightment. There is only a presumption of a contract of affreightment and the provisions which govern the bill of lading, apply. If the bill of lading is negotiable then the Hague-Visby Rules which are of public order apply; if the bill of lading is not negotiable then the bill of lading is only a receipt. 2. In implementation of a charter party that was signed by the parties concerned. a. If the bill of lading bears the words "Freight and all other conditions and exceptions as per Charter" the terms of the contract of affreightment are incorporated in the bill of lading, which means that those terms will in fact have to be applied, provided that they are not in contradiction with the terms of the Hague-Visby Rules. (Wildiers, P., Le contrat d'affrètement maritime, Anvers, Editions Lloyd Anversois, 1969, 93.) b. The bill of lading does not refer to the charter-party. In that case the terms of the bill of lading will prevail on those of the charter party. Re the relation charter party/bill of lading, Scrutton writes the following in his Charterparties and Bills of lading: "The terms of the contract may also be gathered from the charter, where there is one provided that its terms either wholly or in parts are expressly incorporated in the bill of lading, or the charterer is also the shipper, in which case the bill of lading as between charterer and ship owner is usually merely a receipt". An important difference between the charter party and the bill of lading lies in the fact that the charter party is a gestation agreement i.e. that the contract is signed before it is carried out; whereas the bill of lading is an actual agreement because the contract is only signed after the goods have been really loaded on board. 1.5 PARTIES INVOLVED 1.5.1 Owner – Charterer The parties which are involved in a contract of affreightment, are: the Owner, i.e. the person who lets the ship and receives the freight and the Charterer, i.e. the person who hires the ship and must pay the freight. In principle, the Owner is the person to whom the ship belongs (see also Persons and Businesses Related to Shipping). It is however not necessary that the Owner is the actual Owner of the ship. An individual may hire himself a ship to sublet it further to someone else. In that case, this individual is called Disponent Owner (see also the paragraph dealing with the Disponent Owner). This is very current in bareboat or demise chartering and in time chartering.
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Under the voyage charter one frequently refers to the Disponent Owner with the term Operator. Under the time charter one calls the Time Charterer who sublets the vessel to a third person, Chartered Owner or Time Chartered Owner. Summarized: - If the Owner is the actual Owner of the ship then he is simply called Owner - If the Owner is not the actual Owner of the ship then he is called Disponent Owner or Operator, Chartered Owner, or Time Chartered Owner. - If the commercial exploitation of the ship is left to a company or society then one calls that company or society, Managing Owner or Operator. In that case the term Operator is also used. (See also the paragraphs Owner, Disponent Owner and the Owner.) In the three cases: the Owner, the Disponent Owner and the Managing Owner (and therefore also the operator) are, as far as the interpretation of the contract of affreightment is concerned, are all three considered as the Owner. The Charterer is in principle the Owner of goods but he can just as well be importer, exporter, freight forwarder, …. . 1.5.2 Transport Broker Generally it is neither the Ship Owner nor the Charterer who establishes the charter party and signs it, but their representative, viz. the transport broker. The tasks of the transport broker are exhaustively described in the paragraph Transport Broker. It is hereby important that the transport broker can act as Shipbroker or as chartering broker, or as cargo broker and that he only acts as agent provided that his signature is followed by the reservation "as agent only" without naming the parties concerned or "as agent for X". In the first case this can sometimes lead to difficulties, especially in court cases or disputes because it is not clear in whose name the broker has signed the charter party. In his book on Charterparties and Bills of Lading, ( Mocatta, A., Mustill, J., and Boyd, C., Scrutton on Charterparties and Bills of Lading, London, Sweet and Maxwell, 1984, 31 and 32), Scrutton writes about the signing of the charter party by the broker the following: "Whether or not a person professing to have signed the charter as agent can sue and be sued as principal, depends, apart from custom or express agreement, on the intention of the parties, to be gathered in each case as a matter of construction from the terms of the charterparty as a whole (Universal Marine S.N. Co. v. McKelvie [1923] A.C. 492). Where a person signs the charter in his own name without qualification, he is prima facie deemed to contract personally, and, in order to prevent this liability from attaching, it must be clear from the other portions of the charterparty that he did not intend to bind himself as principal (Brandt v. Morris [1917] 2 K.B. 784; Hough v.
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Manzanos (1879) 4 Ex. D. 104 Cf. Gadd v. Houghton (1876) 1 Ex. D. 357 (C.A.); Hick v. Tweedy (1890) 63 L.T. 765; Tudor Marine v. Tradax Export (The Virgo) [1976] 2 Lloyd's Rep. 135 (C.A.); distinguished in Establissement Biretet Cie S.A. v. Yukiteru Kaiwan K.K. and Nissan Shipping Corpn. (The Sun Happiness [1984] 1 Lloyd's Rep. 381. A person may be a party to a contract in two capacities, both as principal and agent: ibid at p. 384, per Lloyd J). The description of the person in the body of the document and the form of his signature are the most material matters to be considered. The fact that the signature is qualified by the words "as agent" will generally be accepted as conclusive evidence that the signatory does not intend to contract as principal. An agent wishing to protect himself from personal liability should, therefore, state in the body of the charter that it is made by him as agent for the Charterer or Ship Owner, and sign it "D, as agent for the Charterer" (or Ship Owner). In this case he cannot be sued on the charter, unless a custom exists which renders him personally liable. Where an agent contracts for an unnamed principal, evidence of a custom that the agent is personally liable if he does not disclose his principal either at the time of the contract or within a reasonable time is admissible to render the agent liable as principal, but not to exclude the principal's liability (Per Bovill C.J. and Brett J., Hutchinson v. Tatham (1873 L. R. 8 C.P. 482. See also brokers' cases; Fairlie v. Fenton (1870) L.R. 5 Ex. 169; Gaad v. Houghton (1876) 1 Ex. D. 357 (C.A.); Southwell v. Bowditch (1876) 1 C.P.D. 100; reversed ibid. p. 374 (C.A.); Pike v. Ongley (1887) 18 Q.B.D. 708; see also Dale v. Humfrey (1858) E.B. & E. 1004; Fleet v. Murton (1871) L.R. 7 Q.B. 126; Marikar v. de Mel [1946] A.C. 108). It was at one time believed that, by trade custom, an English agent for a foreign principal was liable as principal to the exclusion of the liability of the foreign principal. This custom no longer exists (Teheran-Europe v. Belton (Tractors) [1968] 2 Q.B. 545 (C.A.). The fact that the principal carries on business abroad is, however, a relevant circumstance in determining whether the contract on its true construction admits the foreigner as a party, and whether the agent contracts as a principal (Teheran-Europe v. Belton (Tractors) [1968] 2 Q.B. 545 (C.A.). A person may by his conduct stop himself from denying that he is personally liable (Herman v. Royal Exchange Shipping Co. (1884) C. & E. 413). Sometimes the Charterer or the Ship Owner wishes not to be known (generally for commercial reasons) so that the name of the broker is mentioned in the charter party. In that case the broker must also have his signature followed by the usual reservation. In particular circumstances abroad, the master can act as broker; he must however therefore be authorized by the Ship Owner. Conclusion At the fixing of a charter party (or any other chartering or transport agreement) generally four persons are involved, viz.: the Ship Owner, the Shipbroker, the Charterer(s) and the cargo broker(s).
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1.5.3 Choice of Broker The profession of broker is not protected as is the case for some other professions such as: doctors, lawyers, architects, et al. There is neither a law of establishment, so that in principle anybody can establish himself as broker (the same goes for experts) except in the countries where, for that type of profession a Government monopoly or State monopoly exist. In the United Kingdom, which has a large maritime tradition, one finds the title of Chartered Broker which is protected. To be recognized as a Chartered Broker, the candidate must, within the lap of the association, take a number of theoretical and practical tests whereupon he will be assessed by the oldest members of the association and if successful he will be accepted as a full member. This does not mean of course that other brokers cannot be active as well or that they are not worthy of the Owner's or Charterer's confidence. But the fact of being a member of an association has the advantage that the broker has to keep to strict ethical rules if he does not want to run the risk of losing its membership and, as a consequence, also a serious guarantee of experience and integrity towards his mandator. Between the mandator and the broker there must always be a perfect atmosphere of trust. In chartering there are sometimes important amounts involved and the negotiations must very often take place at a very fast tempo, where it is not always possible to cover oneself in writing, given the considerable distances at which the negotiators sometimes find themselves, the time differences, the communication difficulties, etc. It is therefore not unusual that the contract of affreightment is already carried out while only an oral agreement exists (by phone, e-mail, telex or fax) and that the contract (the charter party) must still be signed. In the Chapter, The Commercial History of Shipping, we already pointed to the motto of the Baltic Exchange: "My word is my bond" and that, he who breaks his word, will be entirely excluded from the business world. The maritime world is in fact a closed world in which everyone knows everyone else. Hereby, over the whole world, a selection is automatically and very quickly made, or a clean house kept and a company or individual who does not stick to the rules (the so-called Code of Conduct) or who acts in a suspect manner will not last long in the business. An Owner and/or a Charterer who wants to contact a broker can do this in two different ways. They can always keep to the same broker or they can contact several brokers. Both systems have their advantages and disadvantages although, experience has shown, that when one contacts several brokers, the efforts which are provided by the one often come as a benefit to the other and not to the mandator. 1.5.4 Brokerage For their intervention brokers usually receive a commission or brokerage, which usually represents a certain percentage of the gross freight or hire.
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Since the brokerage is due on the freight or hire it must be paid by the Owner. It usually amounts to 1.25% per broker but sensu stricto there is no maximum nor minimum, and the parties concerned are free to agree on the amount to be charged. The number of brokers (or intermediaries) varies from one chartering to the other and since it is the Ship Owner who must pay for the brokerage, it is in his interest to keep the number of intermediaries to a strict minimum. This is also in the Charterer's interest because, when setting the freight, the Ship Owner will in any way take into account the brokerages he has to pay. If, for instance, 3 brokers are involved by a chartering, then the Owner has to take into account a brokerage of 3.75% in the freight calculation. During the chartering negotiations or at its fixture (summary of the agreed terms) the brokerage can be indicated in several ways: a…. % total commission b…. % total commission for division with others c…. % commission past us. The first two points speak for themselves. In the third case, "past us" means that in the offer, the brokerage is not yet included and must, therefore, still be added. This is especially common when several brokers are involved in the chartering and that the broker who eventually makes the offer to the Ship Owner, has not yet included his own commission. If, for instance, three brokers are involved in the chartering offer, "2.5% commission past us" means that eventually, the Ship Owner will have to pay 3.75% brokerage. The brokerage may not be mistaken with the so-called address commission, which in fact, is a ristorno on the freight or hire, that must be paid to the Charterer. If no address commission is due, and to avoid all confusion with the brokerage, the term "free of address" is inserted in the contract of affreightment, what means that absolutely no percentage is due to the Charterer. The address commission can be very high and sometimes amount to 5% of the freight or hire. It is current that brokers, who act exclusively for a single mandator, charge a brokerage of 2.5%. In almost each contract of affreightment one finds a clause which regulates the brokerage and its payment. This clause also provides for the payment of a commission if the contract is broken (see further paragraph Brokerage). In case of non payment of its brokerage commission, the broker will have no recourse since he is not a contracting party. In that case, he will ask the Charterer to act in his name and ask the Owner to fulfil his obligations. If the Charterer refuses to intervene, the broker can go to a court of law, which can oblige the Charterer to intervene or allow the broker to exercise the Charterer's rights.
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1.5.5 The Freight The freight is the remuneration which the Charterer has to pay to the Owner for the use of the ship. Under the voyage charter this is indicated by the term "freight"; under the time charter one speaks of "hire". The freight under a voyage charter is paid at loading or at destination. The different payment agreements of the freight under the voyage charter are discussed in detail in the paragraph dealing with the voyage charter (see also Payment or Freight). The hire, under a time charter is usually a fixed amount expressed in Dollars, Pound Sterling, Euros, etc., per day and is usually paid in advance per calendar month or pro rata of a calendar month. The freight can be expressed: - by unit of weight: in long tons (2,240 lbs or 1016 kilograms), in short tons (2,000 lbs or 907 kilograms) or in metric tons of 1000 kilograms (currently nearly always metric measures are used). - by unit volume: in cubic foot, in cubic meter, in bushels, in hectolitre (for the transport of grain), etc. Although the freight is fixed per transported unit, its settlement can be done in different ways: - according to the intaken quantity; - according to the delivered quantity; - against a lump sum (fixed price); - according to other ways to be mutually agreed (see further The Voyage Charter). Against a lump sum, the Charterer binds himself to pay a fixed sum independently of the loaded quantity. The charter party must however state how much the Charterer plans to load, usually with a margin of 5 or 10% more or less at the Charterer's option. To avoid possible arguments, re the number of tons of bulk cargo handled, the loading (and discharging) of the ship is often preceded by a so-called "draft survey" i.e. the determination of the quantity of goods loaded (or discharged) in function of the draught of the ship and this according to the deadweight scale (Figure 1.1)
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Figure 1.1
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