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CRITICAL DISCUSSION ON THE UNFAIR LABOUR PRATICE CONCERNING SUSPENSION AND WHETHER A SUSPENSION MAY BE UNLAWFUL
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Summary Employees often experience situations where their employers suspend them from work as a precautionary measure or as a holding operation. The suspension of this nature at times is challenged by the employees due to the fact that such suspensions goes against the spirit of the Labour Relations Act(LRA) 1or that there is a reasonable apprehension of irreparable harm. In the case of the former, the affected employee may use remedies provided for in the LRA like approaching the Bargaining Council(BC) or the Commission for Conciliation Mediation and Arbitration(CCMA)
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and in the case of the latter, the affected employee may



approach the Labour Court(LC) for urgent interim relief or interdict or declaratory order.
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In the majority of cases handled by the LC and the Labour Appeal



Court(LAC), the courts made rulings of unfair suspensions based on procedural fairness alone. The employers were found to have amongst others; violated the audi alterm partem principle, suspensions exceeding the time-limit as per their disciplinary code and failure to comply with their internal policies or applicable legislation. In most cases, the courts do not look any further than the procedural aspect but made rulings of unfair suspension only on procedural aspect. 1 Introduction Given the history of employment relations in the country, which was based on racial discrimination, it became necessary for the democratic dispensation to come up with the never again constitutional framework. This had to be done in order to ensure that the abusive authority of employers is stopped on its tracks. Unlike in the past where Parliament was supreme, now the Constitution is supreme. The supremacy of the Constitution implies that Parliament and the Executive are under constant check by the Judiciary, using the Constitution as its frame of reference. The Constitution of the Republic of South Africa



4



guarantees the right to fair labour



practices to “everyone”. This implies that all employees are protected against any form of unfair labour practice, including unfair suspensions.



1



S 186(2) of the Labour Relations Act. S 191(1) of the Labour relations Act. 3 S 158(a) of the Labour Relations Act. 4 Act 106 of 1996. 2
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Section 23 of the Constitution states as follows: “Labour relations (1)



Everyone has the right to fair labour practices.



(2)



Every worker has the right(a)



to form and join a trade union;



(b)



to participate in the activities and programmes of a trade union; and



(c)



to strike.



…”



To give effect to the above constitutional provision, the LRA, which is the legislative off-shoot of the Constitution, defines the concept of suspension as unfair labour practice with exact precision. The definition is informed by the problematic nature in which suspensions were effected in the past, particularly the abusive manner in which employers used to effect suspensions. Section 186(2) states as follows: “ „Unfair labour practice‟ means any unfair act or omission that arises between an employer and an employee involving… (b) the unfair suspension of an employee or any other unfair disciplinary action short of dismissal in respect of an employee; …”



The study is focused on the test developed by the courts regarding the fairness of suspensions. The test will be comprehensively and critically analysed to deal with both procedural and substantive aspects of suspension. The test generally deals with the elements that constitute the fairness of the suspension. There will be a reflection on the grounds for challenging unfair suspensions. The grounds ranges from the time-limit of the suspension, compliance with internal policies and the violation of the audi alterem partem principle. The study will as well deal with the available causes of action when challenging unfair suspensions. And lastly, the study will conclude by making particular recommendations.
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2 The test for fairness when effecting suspensions: the case of Mogothle v Premier of the North-West Province 5 The Labour Court in the Mogothle case developed a test for the fairness of the suspension as follows: “In summary: each case of preventative suspension must be considered on its own merits. At a minimum though, the application of the contractual principle of fair dealing between employer and employee, imposing as it does a continuing of fairness on employers when they make decisions affecting their employees, requires first that the employer has a justifiable reason to believe, prima facie at least, that the employee has engaged in serious misconduct; secondly, that there is some objectively justifiable reason to deny the employee access to the workplace based on the integrity of any pending investigation into the alleged misconduct or some other relevant factor that would place the investigation or the interests of affected parties in jeopardy; and thirdly, that the employee is given the opportunity to state a case before the employer makes any final decision to suspend the employee.”



2 1 Critical analysis of Mogothle‟s test: (a)



The employer has justifiable reason to believe that the employee has



engaged in serious misconduct. Suspensions are occasioned by the establishment of prima facie evidence and the evidence that led to the suspension serves as the basis for further investigations. The allegations should be serious. The allegations should be such that the employer is convinced that there is a “justifiable reason to believe that the employee engaged in a serious misconduct”. This implies that the alleged misconduct went to the heart of the relationship of trust. For the allegations to go to the heart of the relationship of trust depends on the severity of the allegations. The more severe the allegations, the more the relationship of trust is negatively affected. (b)



That there is some objectively justifiable reason to deny the employee access



to the workplace based on the integrity of any pending investigation into the alleged misconduct or some other relevant factor that would place the investigation or the interests of affected parties in jeopardy. After having established the fact that the allegations are severe, there has to be “objectively justifiable reason” to suspend the affected employee from work. The reason should be related to both conducting of further investigations and the potential interference with witnesses. The existence of the “objectively justifiable 5



[2009] 4 BLLR 331 (LC).
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reason” is amongst the primary conditions to be satisfied in order to have the suspension lawful. (c)



That the employee is given the opportunity to state a case before the



employer makes any final decision to suspend the employee. In the case of Baloyi v Department of Communication6, the court ruled that failure by the employer to present the allegations in sufficient details amounted to the denial by the employer, to give an employee an opportunity to state her case. And therefore the attitude of



the employer was dubbed to have undermined the audi alterem



partem principle. Baloyi‟s suspension was set aside and ordered to go back to resume her duties. The mere serving of the intention to suspend on the affected employee is not sufficient. The phenomenon of giving the affected employee an opportunity to state a case goes beyond serving the intention to suspend. The intention to suspend should provide sufficient details to enable the affected employee to respond appropriately to the allegations. The allegations should specify the nature of the infraction, the place at which the allegations occurred and date on which it occurred. Once the intention to suspend is broad and vague, it constitutes the denial by the employer, to give the affected employee an opportunity to state a case. A related matter is with regard to the form in which the granting of the “opportunity to state a case” should be like. Does it have to be in the form of representations or a hearing?



It was ruled in the case of MEC: Education, North-West Provincial



Government v Gradwell 7, that in most instances, written representations will suffice. Gradwell advanced an argument that his constitutional rights to natural justice and the audi alterem partem principle have been denied by the MEC when called to show cause why he should not be suspended from work due to serious allegations against him. The LAC argued that to afford an employee an opportunity to make representations does not have to be in the form of a hearing. The court as per Murphy AJA then ruled that the suspension of Gradwell was fair and lawful.



6 7



[2009] JOL 24694 (LC). [2012] 8 BLLR 747 (LAC).
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4 Grounds for challenging unfair suspension 4 1 Violation of the audi alterem partem principle The employer violates the audi alterem parem principle if the affected employee was never given an opportunity to make representations as to why they should not be suspended. The allegations should give sufficient details to enable the affected employee to make representations, and if the employer fails to give sufficient details the on allegations, then employee may successfully challenge the suspension for having fallen short of procedural fairness because the employee cannot be expected to apply his/her mind on broad and vague allegations. Therefore, compliance with the audi alterem partem principle is not limited to mere serving of the intention to suspend notice, but it extend to how the allegations are coughed. The allegations should provide sufficient details. A suspension that fails to comply with the audi alterem partem principle is an unfair labour practice. In the Baloyi case as cited above, the LC ruled that failure by the Department of Communication to present the allegations in a manner that provides sufficient details, constituted the denial by the employer, to afford Baloyi an opportunity to state a case. The allegations were expressed badly as follows: “You are called upon to show cause why you should not be suspended pending a special investigation into allegations of irregular appointments of staff, favouritism, corrupt and fraudulent activities.”



It has been established in the case of MEC: Education, North-West Provincial Government v Gradwell 8 that the right to be heard is derived from the LRA. The LAC argued as follows: “The right to a hearing prior to a precautionary suspension arises therefore not from the Constitution, PAJA or as an implied term of the contract of employment, but is a right located within the provisions of the LRA, the correlative of the duty on employers not to subject employees to unfair labour practices. That being the case, the right is a statutory right for which statutory remedies have been provided together with statutory mechanisms for resolving disputes in regard to those rights.
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See fn 7 above.
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4 2 Failure to comply with internal policies governing suspension or applicable legislation For suspensions to be valid and fair, it is important for employers to follow the internal policies governing suspensions or applicable legislation. If the employer fails to do so, then the suspension will be regarded as invalid, unlawful and unfair. A suspension that fails to comply with internal policies or applicable legislation is an unfair labour practice. In the case of Lebu v Maquassi Hills Municipality 9, the LC ruled that the suspension of the municipal manager, Lebu, is unlawful and that the municipal manager should be reinstated with immediate effect. This after the municipality failed to comply with its own regulations, in particular, regulation 6 of the Local Government : Disciplinary Regulations for Senior Managers of 2010. The municipality failed to justify the employee‟s suspension and failed to afford him seven(7) days in which to make representations on the reasons for the intended suspension. The seven(7) are as per their disciplinary code. 4 3 The period of suspension has exceeded the time-limit It is important for the suspension to comply with the time-limit as prescribed in the internal policies or applicable legislation. The main purpose for compliance with the time-limit is to ensure that employers do not abuse their authority by putting employees on prolonged suspensions. This is so because suspension of this nature is not a judgement but just a precautionary measure. A suspension that exceeds the time-limit will be regarded by courts as invalid, unlawful and unfair. A suspension for an unreasonably long period is an unfair labour practice. In the case of Minister of Labour v General Public Service Sectoral Bargaining Council & others 10 , the LC, in a review application considered the suspension of an employee for a period exceeding that prescribed by the applicable disciplinary code. The court held that the suspension was unfair. The suspension lasted for a period of almost two years and the disciplinary code provided that the suspension should be for a period of sixty(60) days.
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[2012] 4 BLLR 411 (LC). [2007] 5 BLLR 467 (LC).



10



8



In the case of Lekabe v Minister of Justice and Constitutional Development
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, the



court ruled that Lekabe‟s suspension beyond the sixty(60) days as contained in the Senior Management Service(SMS) handbook, is invalid and ordered that Lekabe should resume his duties. Du toit, Godfrey, Cooper, Giles, Cohen, Conradie and Steenkamp(eds) LABOUR RELATIONS LAW: A COMPREHENSIVE GUIDE 6th (2015) 565 , explains the effect of prolonged suspension as follows: “ Suspension, whether as a sanction or pending an enquiry, may not continue beyond any period specified in a collective agreement or any agreement between the parties. Suspension pending a disciplinary hearing should not be unreasonably long, otherwise its effect would be disciplinary in nature.”



5 Available causes of action when challenging unfair suspensions There are a number of causes of action available to employees who would like to claim unfair suspensions. The nature of the claim and the remedy sought are the basis for the determination of a particular cause of action. 5 1



Application for interim relief in terms of section 158(1)(a) challenging the



unfairness of the suspension. Application of this nature should be in situations where there a reasonable apprehension of irreparable harm. The intention should be to restore the status quo in order to provide interim relief on an urgent basis. The courts will have to satisfy themselves that there is a need to put the matter on urgent roll. If in the mind of the courts, the affected employee may not suffer any prejudice if the suspension is not lifted, the courts may dismiss the matter. Section 158(a) deals with powers of the LC and it states as follows: “158 Powers of Labour Court (1)



The Labour Court may(a)
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Make any appropriate order, including(i)



the grant of urgent interim relief;



(ii)



an interdict;



[2009] JOL 23134 (LC).
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(iii) an order directing the performance of any particular act which order, when implemented, will remedy a wrong and give effect to the primary objects of this Act; (iv)



a declaratory order;



(v) an award of compensation in any circumstances contemplated in this Act; and (vi)



an order for costs;



…”



5 2 Application for review of the employer‟s decision to suspend in terms of section 158(1)(h) of the LRA. Section 158(1)(h) sates as follows: “… (h) review any decision taken or any act performed by the State in its capacity as employer, on such grounds as are permissible in law; …”



The employer‟s decision to suspend may be subjected for review in terms of the above provision. This section is applicable to suspensions or decisions to suspend effected by the state as employer. This is a review of the administrative decision. The LC has the power to review such a decision and order that the suspension is invalid, unlawful and unfair, and therefore the employee should resume his or her duties. 5 3 Referral of an unfair labour practice to the CCMA or BC in terms of section 191(1) of the LRA. The affected employee may choose to approach the CCMA or BC to lodge a dispute of



unfair suspension as unfair labour practice. The CCMA or the BC will then



appoint a commissioner to conciliate and arbitrate on the matter. Section 191(1) states as follows: “Disputes about unfair dismissals and unfair labour practice (1)(a) if there is a dispute about the fairness of a dismissal, or a dispute about an unfair labour practice, the dismissed employee or the employee alleging the unfair labour practice may refer the dispute in writing to –
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(i) a council, if the parties to the dispute fall within the registered scope of that council; or (ii) the Commission, if no council has jurisdiction. …”



6 Conclusion The above critical analysis of suspensions as unfair labour practice is an exposition of the attitude of most of the employers about the purpose of precautionary suspension. For most of the employers there is no difference between suspension as a holding operation and suspension as a disciplinary sanction. Lack of differentiation between the two has led most of the employers to confuse precautionary suspension for a suspension as a disciplinary sanction. This is evident from the case law that has been analysed above. Despite the fact that suspensions are challenged as unfair labour practice by both private and public sector employees, the majority of disputes brought before the courts are from the public sector. This has prompted the PSC to conduct a research 12



on precautionary suspensions in order to excavate the underlying causes of the



employer‟s failure to observe principles of natural justice. One of the underlying causes were found to be the direct reliance on Public Service Coordinating Bargaining Council(PSCBC) resolution 1 of 2003. The findings of the research regarding direct reliance on PSCBC resolution1 of 2003 was articulated as follows: “It should be noted that Resolution 1 of 2003 does not elaborate much on the procedure that should be followed when precautionary suspension is under consideration. The PSC believes that a Departmental policy on the management of precautionary suspensions/transfers would strengthen and make clear the procedure that should be followed. This is necessary to make sure that such suspensions/transfers are managed in accordance with the principles of administrative justice, natural justice and fairness.”



It has to be noted that the legislative off-shoot of the Constitution, the LRA, creates rights and remedies for unfair labour practice, particularly unfair suspensions. Therefore, as far as possible, the forums that should be primarily used are those
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See Report on Management of Precautionary Suspension in the Public Service.
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empowered by the LRA to deal with such matters. Referral of disputes should be done in terms of section 191(1) of the LRA. It should only be in situations where there is a reasonable apprehension of irreparable harm that section 158(a) of the LRA is invoked. When the suspension carries with it a reasonable apprehension of irreparable harm, then, more often than not, the appropriate remedy for an applicant will be to seek an order granting urgent interim relief pending the outcome of the unfair labour practice proceedings.13
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MEC: Education, North-West Provincial Government v Gradwell[2012] 8 BLLR 747 (LAC) 46
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