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Reserved Judgment IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL



Writ Petition (PIL) No.57 of 2017 Dr. Ramesh Pandey ....Petitioner Versus Election Commission of India & another .… Respondents Dated: 2nd June, 2017 Coram: - Hon’ble Rajiv Sharma, J. Hon’ble Sharad Kumar Sharma, J. Mr. Arvind Vashisth, Sr. Advocate assisted by Mr. R.S. Bisht, Advocate for the petitioner Mr. Amit Sharma with Mr. Shobhit Saharia, Advocates, for the respondent no.1-Election Commission of India. Mr. Sanjay Bhatt, Advocate, for the respondent no.2.



Per: Hon’ble Rajiv Sharma, J.



Petitioner claims himself to be the social worker involved in politics. He was the Vice Chairman of the 20 Point Programme Committee, District Nainital from the year 2005 to 2007. He is presently working as the Vice President of the State Congress Committee. Petitioner has laid challenge to EVMs being held by the Election Commission of India on 3.6.2017 as per Press Release dated 20.5.2017.



According to the



Press Release dated 20.5.2017 (Annexure No.1), the respondent –Election Commission of India (ECI) has taken the initiation of introducing the Electronic Voting Machines (EVM) for recording, storing and counting of votes across the length and breadth of the country. The Commission Legislative



has



successfully



Assembly



elections using EVMs.



Elections



conducted and



03



107 Lok



State Sabha



Since September, 2013, Voter
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Verifiable Paper Audit Trial (VVPAT) Machines have also been



introduced



Parliamentary



in



various



State



Constituencies



Assemblies



and



enhance



the



to



transparency and credibility in the voting process. According to the Press Release, some doubts have been raised in the functioning of EVMs from time to time. Some complaints and suggestions were received by the Commission after declaration of results of 5 State Assembly Elections. These complaints were looked into by the Commission. 13 political parties met the Commission on 10.4.2017 and expressed certain reservations about the use of EVMS.



Some political parties also raised



apprehensions about the incidents relating to VVPATs used



on



31.3.2017



during



demonstration.



The



Commission also convened an All-party Meeting on 12th May, 2017. Various Press Statements were also issued by the Commission. It is further stated in the press release that the EVMs are not hackable as these are stand-alone machines and not connected to the internet and/or any other network at any point of time during polling. Manipulation at manufacturing stage is ruled out as there is very stringent security protocol. Results cannot be altered by activating a Trojan Horse through a sequence of key presses. ECI-EVMs cannot be physically tampered with nor can their components be changed without anyone noticing.



The latest technological



features make ECI-EVMs tamperproof. possibilities



of



manipulation



in



There are no EVMs



transportation or at the place of storage.



during



There are
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different levels of checks and balances ensuring tamperproofing of ECI-EVMs. Thus, the Election Commission, on 3.6.2017, is holding the EVM Challenge. The EVM Challenge is open for participation from the National and the State Recognized Political Parties only which participated in the Five States’ Assembly



Elections



viz.



Goa,



Punjab,



Manipur,



Uttarakhand and Uttar Pradesh. Each National and State recognized party intending to participate may nominate a maximum of 3 persons only to participate in the EVM Challenge.



Each party shall intimate the names of



maximum 3 authorized persons.



The political parties



willing to participate in the EVM Challenge must mandatorily confirm their interest to ECI by 5.00 PM on 26th May, 2017. The political parties were also allowed to choose a maximum of 4 EVMs of their choice from any 4 polling stations out of the Five Poll-gone States.



The



chosen EVM machines, including Control Units (CU), Ballot Units (BU) (one or more as deployed) and VVPAT (wherever deployed) shall be brought to the ECI at New Delhi, on ‘as is where’ basis in compliance of the extent of established protocol of ECI regarding opening of EVM strong-rooms/warehouse and EVM transportation.



The



political parties, as per paragraph no.13 of the press release, are allowed the following methods to prove the EVMs challenge: a.



Pressing any sequence of buttons on the CU or BU or both;



b.



The use of any external wireless/Bluetooth/ mobile phone device/transmitter.
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It is also highlighted in the press release that the Commission would like to reassure the people of the country that the Commission would leave no stone unturned



in



preserving



the



purity,



integrity



and



credibility of the elections and reinforcing the faith and trust of the people in the electoral democracy of the country. Mr. Arvind Vashisth, Sr. Advocate, appearing for the petitioner has vehemently argued that the role of the Election Commission is over after the declaration of results and no such exercise could be undertaken by the Commission.



He further contended that this Court is



seized of as many as seven election petitions, whereby, a challenge has been laid to the functioning of EVMs. He lastly



contended



that



the



demonstration



of



EVMs



functioning may influence the outcome of election petitions. Mr. Amit Sharma and Mr. Shobhit Saharia, Advocates, appearing for the Election Commission of India, have vehemently argued that there is no scope of tampering, at all, in the EVMs. This exercise has been undertaken by the Election Commission of India to allay the fears of political parties. We have heard learned Counsel for the parties at length. Elections of Five Legislative Assemblies were held. The results were declared. The National and the State Recognized Political Parties have raised certain apprehensions about the functioning of EVMs. We have gone through the press release dated 20.5.2017. Prima facie, it is evident from a combined



reading of the entire press release that this system is seal
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proof. The EVMs are not hackable. There cannot be any manipulation at manufacturing stage. The results cannot be altered by activating a Trojan Horse through a sequence of key presses.



The ECI-EVMs cannot be



physically tampered with.



The EVMs use some of the



most sophisticated technological features like One Time Programmable (OTP) microcontrollers, dynamic coding of key codes, date and time stamping of each and every key press etc.



These EVMs also cannot be tampered with



during the course of transportation or at the place of storage.



There are checks and balances to ensure



tamper-proofing of EVMs, as further detailed in the press release. This Court is also seized of the matter because as many as seven elections petitions bearing numbers 2, 3, 5, 6, 7, 8 and 9, all of Year 2017 are pending adjudication.



It is submitted at bar that the Election



Commission of India has already been arrayed as party in these petitions. The EVMs have also been ordered to be sealed in election petitions by the orders passed by the Co-ordinate Bench of this Court. Their Lordships of the Hon’ble Supreme Court in 1975 Supp. SCC 1 in the case of Indira Nehru Gandhi vs. Raj Narain and Anr. have held that “Democracy” is an essential feature of the Constitution. Their Lordships have also held that the election should be free and fair, so that voters may be in a position to vote for candidates of their choice. Democracy can indeed function only upon the faith that elections are free and fair and not rigged and manipulated, that they are effective instruments of ascertaining popular will both in reality and form and are
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not mere rituals calculated to generate illusion of defence to mass opinion. Their Lordships have held as under:“198. This Court in the case of Kesavananda Bharati AIR1973SC1461 held by majority that the power of amendment of the Constitution contained in Article 368 does not permit altering the basic structure of the Constitution. All the seven Judges who constituted the majority were also agreed that democratic set up was part of the basic structure of the Constitution. Democracy postulates that there should be periodical elections, so that people may be in a position either to re-elect the old representatives or, if they so choose, to change the representatives and elect in their place other representatives. Democracy further contemplates that the elections should be free and fair, so that the voters may be in a position to vote for candidates of their choice. Democracy can indeed function only upon the faith that elections are free and fair and not rigged and manipulated, that they are effective instruments of ascertaining popular will both in reality and form and are not mere rituals calculated to generate illusion of deference to mass opinion. Free and fail elections require that the candidates and their agents should not resort to unfair means or malpractices as may impinge upon the process of free and fair elections. Even in the absence of unfair means and malpractices, sometimes the result of an election is materially affected because of the improper rejection of ballot papers. likewise, the result of an election may be materially affected on account of the improper rejection of a nomination paper. Disputes, therefore, arise with regard to the validity of elections. For the resolving of those disputes, the different democratic countries of the world have made provisions prescribing the law and the forum for the resolving of those disputes. To give a few examples, we may refer to the United Kingdom where a parliamentary election petition is tried by two judges on the rota for the trial of parliamentary election petitions in accordance with the Representation of the People Act, 1949. Section 5 of Article 1 of the U S Constitution provides that each House (Senate and the House of Representatives) shall be judge of the elections, returns and qualifications of its own members. Section 47 of the Australian Constitution provides that until the Parliament otherwise provides, any question respecting the qualification of a senator or of a member of the House of Representatives, or respecting a vacancy in either House of Parliament, and any question of a disputed election to either House, shall be determined by the House in which the question arises. Article 55 of the Japanese Constitution states that each House shall judge disputes related to qualifications of its members. However, in order to deny a seat to any member, it is necessary to pass a resolution by a majority of two-thirds or more of the members present. Article 46 of the Iceland Constitution provides that the All thing itself decides whether its members are legally elected and whether a member is disqualified. Article 64 of the Norwegian Constitution states that the representatives elected shall be furnished with certificates, the validity of which shall be submitted to the judgment of the Storthing. Article 59 of the French Constitution provides that the Constitutional Council shall rule, in the case of disagreement, on the regularity of the election of deputies and senatOrs. Article 41 of the German Federal Republic Constitution states that the scrutiny of elections shall be the responsibility of the Bundestag. It shall also decide whether a deputy has lost his seat in the Bundestag. Against the decision of the Bundestag an appeal shall
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lie to the Federal Constitutional Court. Details shall be regulated by a federal law. According to Article 66 of the Italian Constitution, each Chamber decides as to the validity of the admission of its own Members and as to cases subsequently arising concerning ineligibility and incompatibility. In Turkey Article 75 provides inter alia that it shall be the function of Supreme Election Board to review and pass final judgment on all irregularities, complaints and objections regarding election matters during and after elections. The function and powers of the Supreme Election Board shall be regulated by law. Article 53 of the Malaysian Constitution provides that if any question arises whether a member of a House of Parliament has become disqualified for membership, the decision of that House shall be taken and shall be final. 672. The contention that 'Democracy' is an essential feature of the Constitution is unassailable. It is therefore, necessary to see whether the impugned provisions of the 39th Amendment damage or destroy that feature. The learned Attorney-General saw an unsurmountable impediment in the existence of various forms of democracies all over the world and he asked : What kind and form of democracy constitutes a part of our basic structure ? The cabinet system. the Presidential system the French, the Russian or any other ? This approach seeks to make the issue unrealistically complex. If the democratic form of government is the corner-stone of our Constitution, the basic feature is the broad form of democracy that was known to Our Nation when the Constitution was enacted, with such adjustments and modifications as exigencies may demand but not so as to leave the mere husk of a popular rule. Democracy is not a dogmatic doctrine and no one can suggest that a rule is authoritarian because some rights and safeguards available to the people at the inception of its Constitution have been abridged or abrogated or because, as the result of a Constitutional amendment, the form of government does not strictly comport with some classical definition of the concept. The needs of the Nation may call for severe abnegation. though never the needs of the Rulers and evolutionary changes in the fundamental law of the country do not necessarily destroy the basic structure of its government. What does the law live for, if it is dead to living needs ? We cannot therefore, as lawyers and Judges, generalize on what constitutes 'Democracy' though we all know the highest form of that idealistic concept-the state of bliss-in political science.”



Their Lordships of Hon. Supreme Court in AIR 1986 S.C. 111 in the matter of ‘Kanhiya Lal Omar v. R.K. Trivedi & others’ have held that even if for any reason, it is held that any of the provisions contained in the Symbols Order are not traceable to the Act or the Rules, the power of the Commission under Article 324(1) of the Constitution



which



is



plenary



in



character



can



encompass all such provisions, Article 324 of the Constitution



operates



in



areas



left



unoccupied



by



legislation and the words 'superintendence', 'direction'
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and 'control' as well as 'conduct of all elections' are the broadest terms which would include the power to make all such provisions. In paragraph no.16, their Lordships have held as under: “16.



Even if for any reason, it is held that any of the provisions contained in the Symbols Order are not traceable to the Act or the Rules, the power of the Commission under Article 324(1) of the Constitution which is plenary in character can encompass all such provisions, Article 324 of the Constitution operates in areas left unoccupied by legislation and the words 'superintendence', 'direction' and 'control' as well as 'conduct of all elections' are the broadest terms which would include the power to make all such provisions.”



The Election Commission is now a Multimember



Commission.



The



decisions



are



taken



unanimously by the Members of Commission. Their Lordships of the Hon’ble Supreme Court in (1996) 4 SCC 188 in the case of Bhim Singh, President J&K Panthers Party Vs. Election Commissioner of India and another, have held that functionaries in any manner concerned with directing the conduct, supervision and control of free, fair and peaceful elections to the House of the People and the Legislative Assemblies of the States need



to



adopt



a



realistic,



pragmatic



and



flexible



approach. Their Lordships have held as under:“11. Having due regard to the ground realities, we must emphasise that Functionaries in any manner concerned with directing the conduct, supervision and control of free, fair and peaceful elections to the House of the People and the Legislative Assemblies of the States need to adopt a realistic, pragmatic and flexible approach to ensure that the country shall be governed in its true, secular, socialist democratic perspective.”



Their Lordships of Hon. Supreme Court in (2002) 5 S.C.C. 294 in the case of ‘Union of India v. Assn. for Democratic Reforms’ have again reiterated that the powers of Election Commission under Article 324 are plenary and include all powers necessary for smooth conduct of election subject only to a valid law enacted by
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Parliament or State Legislature. Even in absence of such a law, Election Commission can exercise its residuary power under Article 324 to fill the vacuum in order to meet unforeseen contingencies. They have also explained the



term



‘conduct



of



election’



in



the



following



paragraphs:22. For health of democracy and fair election, whether the disclosure of assets by a candidate, his/her qualification and particulars regarding involvement in criminal cases are necessary for informing voters, may be illiterate, so that they can decide intelligently, whom to vote? In our opinion, the decision of even illiterate voter, if properly educated and informed about the contesting candidate, would be based on his own relevant criteria of selecting a candidate. In democracy, periodical elections are conducted for having efficient governance for the country and for the benefit of citizens--voters. In a democratic form of government, voters are of almost importance. They have right to elect or re-elect on the basis of the antecedents and past performance of the candidate. He has choice of deciding whether holding of educational qualification or holding of property is relevant for electing or re-electing a person to be his representative. Voter has to decide whether the should cast vote in favour of a candidate who is involved in criminal case. For maintaining purity of elections and healthy democracy, voters are required to be educated and well informed about the contesting candidates. Such information would include assets held by the candidate, his qualification including educational qualification and antecedents of his life including whether he was involved in a criminal case and if the case is decided--its result, if pending-- whether charge is framed or cognizance is taken by the Court? There is no necessity of suppressing the relevant facts from the voters. 27. Further, this Court in Kanhiya Lal Omar v. R.K. Trivedi and other AIR1986 SC111 dealt with the Constitutional validity of the Election Symbols (Reservation and Allotment) Order, 1968 which was issued by the Election Commission in its plenary exercise of power under Article 324 of the Constitution read with Rules 5 and 10 of the Conduct of Election Rules, 1961. The challenge was on the ground that Symbols Order which is legislative in character could not be issued by the Commission because the Commission is not entrusted by law the power to issue such an order regarding the specification reservation and allotment of symbol that may be chosen by the candidates at elections in parliamentary and Assembly constituencies. It was urged that Article 324 of the Constitution which vests the power of superintendence, direction and control of all elections to Parliament and to the Legislature of a State in Commission cannot be construed as conferring the power on the Commission to issue the Symbols. The Court negatived the said contention and pertinently observed that "the word 'election' in Article 324 is used in wide sense so as to include the entire process of election which consists of several stages and it embraces many steps, some of which may have an important bearing on the result of the process. India is a country which consists of millions of voters. Although they are quite conscious of their duties politically, unfortunately, a large percentage of them are still illiterate." The Court in paragraph 16 held:-
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"16. Even if for any reason, it is held that any of the provisions contained in the Symbols Order are not traceable to the Act or the Rules, the power of the Commission under Article 324(1) of the Constitution which is plenary in character can encompass all such provisions. Article 324 of the Constitution operates in areas left unoccupied by legislation and the words 'superintendence, 'direction' and 'control' as well as "conduct of all elections" are the broadest terms which would include the power to make all such provisions.” The Court further observed:".....While construing the expression" superintendence, direction and control" in Article 324(1), one has to remember that every norm which lays down a rule of conduct cannot possibly be elevated to the position of legislation or delegated legislation. There are some authorities or persons in certain grey areas who may be sources of rules of conduct and who at the same time cannot be equated to authorities or persons who can make law, in the strict sense in which it is understood in jurisprudence. A direction may mean an order issued to a particular individual or a precept which many may have to follow. It may be a specific or a general order. One has also to remember that the source of power in this case is the Constitution, the highest law of the land, which is the repository and source of all legal powers and any power granted by the Constitution for a specific purpose should be construed liberally so that the object for which the power is granted is effectively achieved. Viewed from this angle it cannot be said that any of the provisions of the Symbols Order suffers from want of authority on the part of the Commission, which has issued it."



Their Lordships of the Hon’ble Supreme Court in (2012) 7 SCC 340, in the case of Desiya Murpokku Dravida Kazhagam (DMDK) and another Vs. Election Commission of India, have held that the expression “election” in Article 324 of the Constitution is used in a wider sense so as to include the entire process of election which consists of several stages, some of which have an important bearing on the result of the process. The Election Commission has been clothed with plenary powers by Rules 5 and 10 of the Conduct of Election Rules, 1961 in the matter of conducting the elections. Their Lordships have held as under:10. After the Election Symbols Order was promulgated, some of its provisions were challenged on the ground of their constitutional validity. One of the questions raised was whether under the aforesaid Order, the Election Commission could have vested itself with the powers contained in Clause 15 thereof, reserving to itself powers to settle issues in relation to splinter groups or rival sections of recognized political party, each of whom
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claimed to be the original party. The decision of the Commission was made binding on all the rival sections and groups. 11. The said question fell for the decision of this Court in the case of Shri Sadiq Ali and Anr. v. Election Commission of (1972) 4 SCC 664 and it was held by a Three-Judge Bench of this Court that Clause 15 was intended to effectuate and subserve the main purposes and objects of the Symbols Order. It was observed that the Clause was designed to ensure that because of a dispute having arisen in a political party between two or more groups, the entire scheme of the Election Symbols Order relating to the allotment of a symbol reserved for the political party, was not frustrated. 12. This Court took note of the fact that the Election Commission had been clothed with plenary powers by Rules 5 and 10 of the Conduct of Election Rules, 1961, in the matter of allotment of Symbols, the validity whereof had not been challenged. This Court, therefore, came to the conclusion that the fact that the power to settle such disputes had been vested in the Commission could not constitute a valid ground for assailing the vires of the said clause. Since the said decision has also been referred to by the Learned Counsel for the parties in extenso, we will revert back to the same at a later stage in this judgment. 13. The same view was also expressed by this Court in All Party Hill Leaders ' Conference, Shillong v. Captain W.A. Sangma and Ors. (1977) 4 SCC 161 and in Roop Lal Sathi v. Nachhattar Singh Gill, wherein while dealing with the provisions of Clause 13 of the Symbols Order, this Court held that the dispute relating to the procedure for setting up of candidates could be the subject matter of an Election Petition Under Section 100(1)(d)(iv) of the Representation of the People Act, 1951. 14. The authority of the Election Commission under the Election Symbols Order, 1968, as a whole was also challenged before this Court in Kanhiya Lal Omar v. R.K. Trivedi and Ors. wherein it was urged on behalf of the Petitioner that the said Order, being legislative in character, could not have been issued by the Election Commission, which was not entrusted by law with power to issue such an Order regarding the specification, reservation, choice and allotment of symbols that might be chosen by the candidates during elections in the Parliamentary and Assembly Constituencies. It was also urged that Article 324 of the Constitution which vests the power of superintendence, direction and control of all elections to Parliament and to the Legislative Assemblies, in the Commission, could not be construed as conferring power on the Commission to issue the Symbols Order. Rejecting the said contention, this Court held that the expression "election" in Article 324 of the Constitution is used in a wide sense so as to include the entire process of election which consists of several stages, some of which had an important bearing on the result of the process and that every norm which laid down a Code of Conduct could not possibly be elevated to the status of legislation or even delegated legislation. It was emphasized that there are certain authorities or persons who may be the source of rules of conduct and who at the same time could not be equated with authorities or persons who are entitled to make law in the strict sense. 49. The submissions made on behalf of the writ Petitioners regarding the constitutional validity of the Election Symbols Order, 1968, and the power of the Election Commission to settle issues relating to claims of splinter groups to be the original party, had fallen for the decision of this Court about forty years ago in Sadiq Ali 's case, when this Court had occasion to observe that the Election Commission had been clothed with plenary power by
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Rules 5 and 10 of the Conduct of Election Rules, 1961, in the matter of conducting of elections, which included the power to allot symbols to candidates during elections. The challenge to the vires of the Symbols Order, 1968, was, accordingly, repelled. 50. The view in Sadiq Ali 's case has since been followed in the All Party Hill Leaders ' Conference case (supra), Roop Lal Sathi 's case (supra), 's case (supra) and as recently as in Subramanian Swamy 's case (supra), to which reference has been made in the earlier part of this judgment, where the provisions of Article 324 of the Constitution vesting the superintendence, direction and control of elections, were considered in detail and it was, inter alia, held that in addition to Rules 5 and 10 of the Conduct of Election Rules, 1961, the powers vested in the Election Commission could be traced to Article 324 of the Constitution. 51. The evolution of the law relating to the criteria for a political party to be recognized as a State Party clearly indicates that the Election Commission, in its wisdom, was of the view that in order to be recognized as a political party, such party should have achieved a certain bench-mark in State politics. Nothing new has been brought out in the submissions made on behalf of the writ Petitioners which could make us take a different view from what has been decided earlier.”



Their Lordships of the Hon’ble Supreme Court in (2014) 9 SCC 1, in the case of Manoj Narula Vs. Union of India, have held that the democracy is the basic and fundamental structure of the Constitution. There is no shadow of doubt that democracy in India is a product of the rule of law and aspires to establish an egalitarian social order. Their lordships have also held that holding of free and fair election is the heart and soul of the parliamentary system by relying upon Mohinder Singh Gill’s case. Their Lordships have held as under:“1. A democratic polity, as understood in its quintessential purity, is conceptually abhorrent to corruption and, especially corruption at high places, and repulsive to the idea of criminalization of politics as it corrodes the legitimacy of the collective ethos, frustrates the hopes and aspirations of the citizens and has the potentiality to obstruct, if not derail, the rule of law. Democracy, which has been best defined as the Government of the People, by the People and for the People, expects prevalence of genuine orderliness, positive propriety, dedicated discipline and sanguine sanctity by constant affirmance of constitutional morality which is the pillar stone of good governance. While dealing with the concept of democracy, the majority in Indira Nehru Gandhi v. Raj Narain AIR 1975 SC 2299, stated that 'democracy' as an essential feature of the Constitution is unassailable. The said principle was reiterated in T.N. Seshan, CEC of India v. Union of India and Ors. (1995) 4 SCC 611 and Kuldip Nayar v. Union of India and Ors. AIR 2006 SC 3127. It was pronounced with asseveration that democracy is the basic and fundamental structure of the
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Constitution. There is no shadow of doubt that democracy in India is a product of the rule of law and aspires to establish an egalitarian social order. It is not only a political philosophy but also an embodiment of constitutional philosophy. 4. In the beginning, we have emphasized on the concept of democracy which is the corner stone of the Constitution. There are certain features absence of which can erode the fundamental values of democracy. One of them is holding of free and fair election by adult franchise in a periodical manner as has been held in Mohinder Singh Gill and Anr. v. Chief Election Commissioner, New Delhi and Ors. (1978) 1 SCC 405, for it is the heart and soul of the parliamentary system. In the said case, Krishna Iyer, J. quoted with approval the statement of Sir Winston Churchill which is as follows: At the bottom of all tributes paid to democracy is the little man, walking into a little booth, with a little pencil, making a little cross on a little bit of paper-no amount of rhetoric or voluminous discussion can possibly diminish the overwhelming importance of the point. 5. In S. Raghbir Singh Gill v. S. Gurcharan Singh Tohra (AIR 1980 SC 1362), the learned Judges, after referring to Mohinder Singh Gill's case, stated that nothing can diminish the overwhelming importance of the cross or preference indicated by the dumb sealed lip voter. That is his right and the trust reposed by the Constitution in him is that he will act as a responsible citizen choosing his masters for governing the country.”



In AIR 1982 (Kerala) 265 in the matter of ‘K.C. Mathew v. Election Commissioner of India & others’ learned Single Judge of Kerala High Court has held that the Election Commission in exercise of powers under Article 324 can issue the directions relating to the employment of the electronic machines for the recording of votes. Article 324 is wide enough to supplement the powers under the Act and the Commission may be required to cope up with the situations unprovided for in the enacted laws and the rules. In paragraph nos.30, 31, 33 and 34, has held as under: “30. It has been already noticed that the claim of the Election Commission in exercise of powers under Article 324 issued in the counter-affidavit is that the direction relating to the employment of the electronic machines for the recording of votes has been issued in the exercise of the power under Article 324 of the Constitution. This order too, is, therefore one passed by the Competent Authority charged with the election, namely, the Election Commission and with the aim and object of completing the election. 31. In this view of things, there cannot be any doubt whatever in this case that with the promulgation of the notification by the Governor on 12-4-1982 relating to the election proposed on the 19th of May, 1982, the election process commenced. The step taken, namely, the introduction of the electronic machines for recording of the vote is a step integrally connected
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with the election, it being one manner of giving votes contemplated under Sec. 59 of the Act. The step is also one to further, the election process and not to retard it. Even if such a step be one in contravention of the Constitution or the Act or the Rules such a complaint is indubitably a grievance regarding an election and based on something which the Commission does or has directed in furtherance of the election. The complaint of the petitioner therefore is one calling in question a step in election and is therefore barred by Article 329 of the Constitution. 33. In the light of the foregoing discussion I am clear in my mind that the sweep and amplitude of Article 329(b) is such as to bar, at the very threshold, the entry into this Court of this election litigation. (b) Violation of Section 59 of the Act and Rules 33, 38 and 39: 34. Under the statutory scheme, Sec. 59 of the Act provides for the manner of voting at elections. The section reads: "At every election where a poll is taken votes shall be given by ballot in such manner as may be prescribed, and no votes shall be received by proxy." The prescription of the method as envisaged in that section, is to be done by rules, for that is the mode indicated with reference to the definition of the term 'prescribed' under Sec. 2(g) of the Act. The enabling provision for framing rules is contained in Section 169. Clause (c) of Section 169(2) provides for the framing of rules in respect of the manner in which votes are to be given. It is in exercise of these powers that the rules referred to above have been framed. The powers of the Election Commission as provided under Article 324 of the Constitution, with 'no hedging' (as observed by the Supreme Court), are indicated in the following words : "Article 324, on the face of it, vests vast functions which may be powers or duties, essentially administrative and marginally even indicative or legislative."



It is well established that Article 324 is wide enough to supplement the powers under the Act. The Commission may be required to cope up with the situations unprovided for in the enacted laws and the rules. That according to the Supreme Court is "the raison d'etre for the opening clause in Articles 327 and 328 and which leaves the exercise of powers under Article 324 operative and effective when it is reasonably called for in a vacuous area". The Commission will have however to conform,



in



the



exercise



of



its



powers



and



the



performance of its manifold duties for the conduct of free and fair elections, to the existing laws and rules.” According to a plain reading of Article 324 of the Constitution of India, superintendent, direction and
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control of elections of the preparation of the electoral rolls for, and the conduct of, all elections to House of People and to the State Assemblies of every State and of elections to the offices of President and Vice-President, vests in the Election Commission. Use of EVMs has been ordered by the Election Commission while exercising the powers under Article 324 of the Constitution. This Court has taken notice of the fact that the elections petitions are pending wherein the Challenge has been laid to the use of EVMs during Elections.



The



National and the State Recognized Political Parties were aware of the challenge laid down to the use of EVMs during elections. However, despite that, a systematic campaign has been launched by the political parties to tarnish the image of constitutional body i.e. Election Commission of India. The National and State Recognized Political Parties and other social organizations should have waited for the outcome of election petitions pending in this Court as well as in other High Courts, wherein, the challenge has been laid to the functioning of EVMs. The power of superintendence, direction and control of elections vests in the Election Commission. The Election Commission, in these circumstances, decided to hold a Challenge to the EVMs on 3.6.2017. However, we are of the considered view that the Election Commission was also aware of the fact that this Court and several others High



Courts



are



seized



of



the



matter.



The



demonstration/ challenge to EVMs may influence the outcome of election petitions wittingly or unwittingly. Attention of the Court has also been drawn by Mr. Amit Sharma, Advocate for the respondents, to an order passed by the Hon. Supreme Court on 27.7.2009 in
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W.P. (Civil) No.292 of 2009, whereby, the Hon. Supreme Court, in the similar set of facts and circumstances, has relegated



the



petitioner



to



approach



the



Election



Commission. The Election Commission of India, after the orders were passed by the Hon. Supreme Court, has issued the Press Release on 8.8.2007. In the present case, the petitioner is a member of Congress Party and he cannot be oblivious about the pendency of election petitions. The Election Commission has successfully held the free and fair elections. We cannot permit the political parties to lower down the image and prestige of the constitutional body. The un-called for criticism of the functioning of Election Commission has a deleterious effect on its functioning and the same may result in lowering its morale.



The faith of the people in the



election process is required to be restored at all costs. Holding of free and fair election is a basic feature of the constitution. The Election Commission is not comparable with any other authority. Article 324 of the Constitution of India has to be given broadest possible meaning. It is the duty of the Courts to preserve, promote,



nurture



constitutional



and



bodies



maintain



and



to



independence



insulate



them



of



from



unhealthy criticism. The foundation of democracy would be weakened in case this tendency, on the part of certain sections of the society to damage the institution by leveling unsubstantiated allegations, is not curbed. The right of freedom of speech and expression does not permit to level unsubstantiated charges against the functionaries of the constitutional bodies.
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The EVMs are manufactured only by the Electronics Corporation of India Ltd.



The Chip is



developed in house. Accordingly, in view of what has been set forth hereinabove, there is no merit in the petition and the same is hereby dismissed. We, however, in the larger public interest, restrain all the recognized National Political Parties, recognized State Political Parties, other political parties, Non-Governmental Organizations (NGOs) and individuals from criticizing the use of EVMs in the recently conducted elections of the State Assemblies even by approaching



the



Electronic



Media,



Press,



Radio,



Facebook, Tweeter etc. till the decision of the election petitions. However, we leave it now to the wisdom /discretion of the Election Commission of India to hold the demonstration/challenge on 3.6.2017 but with a caveat that even after it is held, as scheduled, it will not affect the outcome of the pending election petitions.



(Sharad Kumar Sharma, J.) Rdang



(Rajiv Sharma, J.)
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taken the initiation of introducing the Electronic Voting. Machines (EVM) for recording, storing and counting of. votes across the length and breadth of the country. 
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