









	
 Home

	 Add Document
	 Sign In
	 Create An Account














[image: PDFKUL.COM]






































	
 Viewer

	
 Transcript













1 2 3 4 5 6 7 8
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SAVE THE CALIFORNIA DELTA ALLIANCE Petitioner and Plaintiff, v. California Department of Water Resources, a California state agency, and Does 1 through 100, inclusive,



16 17 18 19 20



Respondents and Defendants.



CEQA CASE Case No. Filed Under Cal. Environmental Quality Act (CEAQ) VERIFIED PETITION FOR A WRIT OF MANDATE AND COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF (Pub. Res. Code §§ 21000 et seq.; Cal. Code. Regs. §§ 15000 et. seq.; Water Code §§ 85000 et seq; Water Code § 11460; Code Civ. Proc. §§ 526 1060, 1080, 1094.5; Gov. Code §§ 11342.2, 11350; Water Code §§ 12200 et seq.; Cal. Const. Art. X, § 2; U.S. Stats., Ch. 50, 9 Stat. 453 (1850); Public Resources Code § 21167.5
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I. INTRODUCTION Petitioner Alleges: A.



4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27



1.



The California Department of Water Resources’ Approval Of The Bay Development And Conservation Plan Alternative 4A Violates The Delta Reform Act, The Public Trust Doctrine, The Delta Protection Act, The California Environmental Quality Act, and Article X, Section 2 Of The California Constitution.



This action challenges the California Department of Water Resource’s (“DWR”) approval



of the Bay Development And Conservation Plan (“BDCP”) Alternative 4A (“the Project”) because the Project violates the Sacramento-San Joaquin Delta Reform Act of 2009, Cal. Water Code §§ 85000–85350 (“Delta Reform Act”). 2.



The Delta Reform Act requires that the Project, inter alia, restore Sacramento-San Joaquin



River Delta (“Delta”) through-Delta flows, provide increased reliability for California’s water distribution system, enhance the quality of water supply from the Delta, protect and enhance the unique cultural, recreational, and agricultural values of the California Delta as an evolving place, and fulfill the functions of a multi-species conservation plan. 3.



Instead of meeting its legislatively defined requirements, the Project drastically decreases



through-Delta flows, decreases water system reliability, degrades the quality of water supply from the Delta, and destroys Delta recreation and communities. The Project flagrantly violates the requirements of the Delta Reform Act and therefore the Project approvals must be set aside. 4.



This action also challenges DWR’s certification of the Project’s Final Environmental Impact



Report (“FEIR”), adoption of Findings and a Statement of Overriding Considerations, and promulgation of a Notice of Determination (“NOD”) because the FEIR, Findings, Statement, and NOD fail to comply with the California Environmental Quality Act, Pub. Res. Code § 21000 et seq (“CEQA”) and fail to comply with CEQA’s implementing regulations, 14 Cal. Code Regs. § 15000 (“CEQA Guidelines”). DWR approved the Project, FEIR, Statement, Findings, and NOD on or about July 21, 2017. Because the certification violates CEQA, the approval and certification of the FEIR must be set aside.
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1 5.



The Project also violates the California Public Trust Doctrine and California Constitution



2 Article X section 2, which the legislature declared are particularly important and applicable to the 3 Delta. (Water Code § 85023 [declaring that “[t]he longstanding constitutional principle of 4 reasonable use and the public trust doctrine shall be the foundation of state water management 5 policy and are particularly important and applicable to the Delta”].) 6 6.



The legislature imposed specific heightened public trust duties on the Project to increase



7 through-Delta flows of fresh water necessary to protect public trust resources. (Water Code § 85086 8 (c)(1) [directing that planning decisions for the BDCP be informed by “new flow criteria for the 9 Delta ecosystem necessary to protect public trust resources”].) Instead, the Project reduces through10 Delta flows and damages already severely stressed public trust resources in service of project 11 objectives that are an unreasonable use of water in violation of California Constitution Article X, 12 section 2. Because the Project violates the Constitution, the Public Trust Doctrine, and specific 13 Public Trust requirements imposed by the Delta Reform Act, approvals of the project must be set 14 aside. 15 7.



The Project violates the Delta Protection Act’s requirement that only water surplus to in-



16 Delta needs may be exported. 17 8.



The Project violates Article X, section 2, of the California Constitution because it proposes



18 an unreasonable, non-beneficial use of water. 19 20 21 22 23



B. 9.



BDCP Project Background: The Delta, Delta Water Exports, The Delta Ecosystem Crisis, and California’s Unreliable Water Supply System.



The Sacramento, San Joaquin, Cosumnes, and Mokelumne Rivers, along with their



tributaries, drain the vast Delta watershed, which covers 45,000 square miles (30,000,000 acres)



24 stretching from Fresno to the Oregon border. The Delta is formed at the confluence of these rivers 25 and covers an area of approximately 1300 square miles located in a triangular area roughly between 26 Sacramento, Manteca, and Benicia. The Delta’s myriad branching sloughs, marshes, and islands 27 provide critical habitat for numerous species, a boating and recreational wonderland enjoyed by 28



hundreds of thousands of Californian’s each year, and a productive agricultural landscape rich in 2 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 culture and history. The Delta is the most ecologically important estuary on the west coast of both 2 North and South America. (Water Code § 85002.) 3 4



10.



The Delta is also the hub of California’s water infrastructure system; more than two thirds of



the state’s residents and over two million acres of farmland receive water exported from the Delta



5 6 7



through state and federal pumping plants and canals. (Cal. Water Code § 85004(a).) The federally operated Central Valley Project (“CVP”), state operated State Water Project (“SWP”), and locally



8 operated regional canals form the largest contiguous piece of water supply infrastructure in the 9 world, reaching almost every corner of the state. 10 11. 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28



The vast amount of water exported through this water conveyance system from the Delta’s



critical aquatic habitat causes an “ever spiraling tension over water exports and ecosystem decline.” (Delta Stewardship Council, The Delta Plan, p.4.) 12.



The Project is the latest in a long line of water diversion projects and policies, which have



had devastating effects on endangered Sacramento River winter-run Chinook salmon (“winter-run Chinook salmon”), threatened Central Valley spring-run Chinook salmon (“spring-run Chinook Salmon”), the endangered Delta smelt, and other threatened and endangered Delta species. 13.



The CVP and SWP have degraded, and continue to degrade water quality in the Delta to the



detriment of recreational users, family farms located on Delta islands that draw their irrigation water directly from Delta channels, and municipalities that draw drinking water for their residents directly from Delta channels, including the City of Antioch, City of Stockton, and San Joaquin County. 14.



The CVP and SWP system of dams, canals, and pumping facilities annually export an



average of 4.9 million acre feet of water out of the Delta. One acre-foot equals approximately 325,000 gallons and is roughly equivalent to an average California household’s annual use of water. 15.



The Burns Porter Act, authorizing construction of the SWP, was narrowly approved by



voters in November of 1960 after a contentious election pitting Southern California developers and Central Valley agriculture against Northern Californians. Only one county in Northern California (Butte County, home of the Oroville Dam) voted in favor of exporting Delta water to the south. 3 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 16.



The South Bay Aqueduct segment of the SWP was completed and began delivering water in



2 1962. The Edmonston Pumping Plant, which is the largest single-point consumer of electricity in 3 California, was completed and began pushing Delta water over the Tehachapi Mountains to 4 Southern California in 1973. 5 17.



The net effect of operating the CVP and SWP has been to supply exported water to Central



6 Valley farmers and Southern California municipalities to the detriment of the environment, Delta 7 farmers, and Delta municipalities. 8 18.



In the first decade of the twenty-first century, the toll of fifty years of environmental abuse



9 reached crisis proportions as already declining Delta fish populations crashed precipitously. 10 19.



In the landmark 2009 Delta Reform Act, the legislature recognized the mounting existential



11 peril to the Delta and the unsustainable nature of California’s water system and found that the 12 “Sacramento-San Joaquin Delta watershed and California’s water infrastructure are in crises and 13 existing Delta policies are not sustainable. Resolving the crisis requires fundamental reorganization 14 of the state’s management of Delta watershed resources.” (Cal. Water Code § 85001(a).) 15 20.



The legislative lynchpin for resolving California’s water crisis, promulgated through the



16 Delta Reform Act, is to reduce reliance on the Delta as a source of exported water and replace 17 exported Delta water with new local and regional supplies: 18



§ 85021. Reduction of reliance on Delta for future water supply needs



19



The policy of the State of California is to reduce reliance on the Delta in meeting California's future water supply needs through a statewide strategy of investing in improved regional supplies, conservation, and water use efficiency. Each region that depends on water from the Delta watershed shall improve its regional self-reliance for water through investment in water use efficiency, water recycling, advanced water technologies, local and regional water supply projects, and improved regional coordination of local and regional water supply efforts.



20 21 22



23 (California Water Code § 85021.) 24 21.



The Delta Reform Act’s imperative to reduce reliance on water exported from the Delta is



25 the culmination of legislative recognition in the twenty-first century that massive mid-twentieth 26 century water export projects are the problem, not the solution. The legislative solution is to develop 27 water supplies within each region of the state using modern technology in order to reduce exports 28 from the Delta. (See Water Code § 10620(f) (added by Stats. 2001, c. 320 (S.B. 672), § 3) [“An 4 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 urban water supplier shall describe in the plan water management tools and options used by that 2 entity that will maximize resources and minimize the need to import water from other regions.”]; 3 Stats. 2001, c. 320 (S.B. 672) § 1 (codified as a note to Water Code § 10620) (West 2015) [stating 4 that Water Contractors have “water entitlement objectives for approximately 4,200,000 acre feet” of 5 Delta water and that the SWP does not have the capacity to sustainably “yield the quantity of water 6 established as water entitlement objectives.” Therefore, the needs of “each hydrologic region 7 [should be met] to the maximum extent practicable without diminishing the resources of other 8 regions”].) See also Water Code § 1013 (added by Stats. 2001, c. 320 (SB 672), § 2) [requiring a 9 report from DWR “on the development of regional and local water projects within each hydrologic 10 region of the state … to improve water supplies to meet municipal, agricultural, and environmental 11 water needs and minimize the need to import water”].) [quote export only surplus water + Delta 12 Protection Act 13 22.



The State Water Project’s dream of making the Central California desert bloom and fueling



14 unlimited population growth in arid Southern California metropolises with exported Delta water, 15 zealously promoted over a half century ago by the current governor’s father, Edmund G. “Pat” 16 Brown, is an unsustainable artifact of the environmentally ignorant 1950’s. The mega-engineering 17 dream has proven an environmental nightmare. It has been legislatively replaced by the goal of 18 reducing exports, taking pressure off of the Delta, and developing technologically up-to-date 19 regional water supply infrastructure to replace Delta exports. 20 23.



With the legislative decision to reduce the demand for Delta exports, restoration of through-



21 Delta flows and the Delta ecosystem dependent on those flows can now, after decades of neglect, 22 finally commence. 23 24.



The damage that exports do to the Delta ecosystem also reflects back, causing the state’s



24 water system to be unreliable. Exports have driven several Delta fish species to the brink of 25 extinction and degraded in-Delta water quality to the point that during dry periods Delta water may 26 become too salty or polluted for beneficial use. When climatic conditions dictate, pumping of Delta 27 water for export must be reduced or suspended because continued pumping would draw water too 28 polluted to use and/or extinguish the few remaining Delta Smelt. The export-degraded Delta 5 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 ecosystem and California’s export-dependent unreliable water system are two sides of the same 2 coin. With investment in new local and regional supplies, water users dependent on exported Delta 3 water for agricultural and urban use can wean themselves off of unreliable supplies from the Delta 4 and become reliably self-sufficient. 5 6 7 25.



C.



The Project Before The Court, BDCP Alternative 4A, Is A Legislatively Disfavored Project, Forever Barred From State Funding By Specific Restrictions Imposed On The Project By The Delta Reform Act.



The BDCP was begun in 2006 by local and regional water agencies that receive



8 water exported from the Delta through the CVP and SWP by contract from the state and 9 federal governments (“Water Contractors” or “Contractors.”) As it was drawing up the Delta 10 Reform Act’s policy of reducing Delta exports and developing regional self-reliance, the 11 legislature was aware of the BDCP effort to address Delta water issues. 12 26.



The BDCP started life as an extraordinarily ambitious and novel effort. The plan



13 included restoration of 150,000 acres of Delta habitat, by far the largest habitat restoration 14 effort ever contemplated in the United States. Some areas considered for restoration to 15 historical wetland condition have been fertilized, irrigated, and farmed for over 100 years 16 and have subsided twenty feet or more. No such effort at restoring such a radically altered 17 landscape to wetland condition has ever been attempted before. 18 27.



The BDCP also promised a “Big Gulp–Little Sip” strategy, meaning that water



19 would be harvested from the Delta for export in large quantities only at times of plenty, 20 during peak storm flows (Big Gulp), and at times of scarcity, during drought and low 21 summer flows, only minimal amounts of water would be diverted (Little Sip). 22 28.



Because of the dismal history of failure and disappointment associated with water



23 export infrastructure projects, the Delta ecosystem crisis, and the policy of reducing exports, 24 the legislature was wary of the BDCP. The BDCP bore a strong resemblance to the 25 infamous failed “peripheral canal” advanced to the ballot by Governor Jerry Brown on 26 behalf of the Water Contractors in his first stint as governor and rejected overwhelmingly by 27 28 6 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 voters in 1982. 1 2 29.



One of the “conservation measures” included in the BDCP was, in fact, a peripheral



3 canal, or possibly tunnels, to convey Sacramento River water under or around the Delta and 4 directly to the mighty export pumps that push Delta water southward through the network of 5 SWP and CVP canals. This BDCP conveyance feature, Conservation Measure 1 or “CM-1,” 6 was highly controversial from the beginning because of its ability to divert large amounts of 7 water away from Delta sloughs and channels. 8 30 .



Currently, Sacramento River water wends its way through the myriad of Delta



9 channels before reaching the export pumps at the south end of the Delta near Tracy. CM-1 10 would intercept the Sacramento River far upstream, at the town of Hood, a few miles south 11 of Sacramento. At Hood, three massive new intake structures would divert up to 9,000 cubic 12 feet per second (“cfs) of the flow of the Sacramento River into twin 40 diameter tunnels. 13 The tunnels, buried 150 feet under Delta islands and sloughs, would convey the water 14 directly to the export pumps forty miles to the south without allowing it to flow through the 15 Delta. Thus, CM-1 could deprive the Delta of much of the fresh water that currently flows 16 into and through it—a cause for alarm among environmental groups and of great concern to 17 legislators. 18 31.



On the other hand, the BDCP, as conceived in its early days, did interest even some



19 skeptical environmental groups because of the extraordinary scope and scale of promised 20 habitat restoration and the Big-Gulp–Little-Sip operations promise. 21 32.



In the end, the legislature responded to the BDCP with a carrot and stick approach. If



22 the proponents kept true to their promise of transforming an entire vast landscape from 23 farmland to wetland through billions of dollars worth of habitat restoration, the BDCP 24 25



1



The vote against Delta exports in 1982 showed the voters’ shift towards environmental concern and growing lack of confidence in DWR. In the 1960 ballot measure authorizing the 26 SWP, one Northern California County had voted in favor of water exports. In 1982, all northern California counties voted no, and all but one voted over 90% no. Central California 27 counties voted 70–90% no, and Southern California counties barely approved at a yes vote of 50–60% (except for [name 3 counties and percentages]). Governor Jerry Brown’s first 28 attempt at a peripheral canal thus went down in flames with an overall no vote of 62.7%. 7 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 would be recognized as a favored project. However, if proponents went back on their word 2 and did not follow through with the habitat restoration, the BDCP would be branded a 3 Legislatively Disfavored Project and would be permanently barred from receiving any state 4 funding. 5 33.



The legislature defined the carrot and stick approach through Water Code section



6 85320. Section 85320 provides that if the BDCP follows through with its promise of vast 7 habitat restoration it will be automatically incorporated into the State’s master plan for the 8 Delta (the Delta Plan), easing the BDCP’s approval process. However, section 85320 also 9 specifies that if BDCP proponents fail to follow through on their habitat promises, then the 10 BDCP may not be incorporated into the state’s master plan, making approval more difficult 11 and the BDCP will be ineligible for state funding. 12 34.



Section 85320 provides that “the public benefits associated with the BDCP shall not



13 be eligible for state funding, unless the BDCP does all of the following. ” All “of the 14 following” refers to a list of requirements set forth in the subparagraphs of section 85320, 15 which include section 85320(b)(1). Section 85320(b)(1) provides that the BDCP shall not be 16 eligible for state funding unless it “[c]omplies with Chapter 10 (commencing with Section 17 2800) of Division 3 of the Fish and Game Code.” Fish and Game Code section 2800 et seq. 18 in turn provides the requirements for a project to qualify as a Natural Communities 19 Conservation Plan (“NCCP”) under the California Endangered Species Act. It is undisputed 20 that BDCP Alternative 4A, now before the Court, failed to qualify as an NCCP. 21 35.



The legislative history of the Delta Reform Act provides a concise explanation of the



22 legislature’s wariness of the Contractors’ habitat promises and the resultant carrot and stick 23 approach. The final legislative report on the Delta Reform Act bill, SB 1 X7, issued on the 24 day of final legislative approval, reads in pertinent part as follows: 25 26 27 28



Bay Delta Conservation Plan: This bill requires Council consideration of the BDCP for incorporation into the larger Delta Plan, but conditions state funding and incorporation of BDCP on DFG's approval as a Natural Community Conservation Plan (NCCP) and completion of robust investigation and analysis pursuant to CEQA. While some agencies have asserted that BDCP would be an NCCP, the December 2006 planning agreement specifically provided that the signatories were not committed to achieving the higher ecosystem recovery standard for an NCCP. This 8 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28



bill sets the higher NCCP standard ("the gold standard") as the threshold for state funding of the public benefits of BDCP activities, while relying on existing law. (California Committee Report number RN0925373, Senate Bill No. 1, November 4, 2009, California 2009–2010 Seventh Extraordinary Session (“Committee Report”).) The “Council” referred to in the Committee Report is the Delta Stewardship Council, created by the Delta Reform Act and charged with promulgating the state’s master plan for the Delta, the Delta Plan. 36.



The legislative skepticism proved valid. In 2015, after nine years of touting the “gold



standard” environmental benefits of the BDCP, the proponents abruptly reneged on all of the habitat promises. Five billion dollars worth of habitat restoration was jettisoned from the Project. Hundreds of millions of dollars worth of habitat restoration research and planning conducted over nine years was abandoned. Thousands of pages of BDCP habitat maps and analysis were unceremoniously stamped “SUPERSEDED” 37.



The 2013 CEQA statement of objectives for the Project included the objective “[t]o ensure



that the BDCP meets the standards for an NCCP by, among other things, protecting, restoring, and enhancing aquatic and terrestrial natural communities and ecosystems that support covered species within the Plan Area.” (Draft Environmental Impact Report / Environmental Impact Statement for the Bay Delta Conservation Plan: Chapter 2, Purpose and Need, p. 2-3: 27–29 (“DEIR/S”).) 38.



However, the 2015 Re-circulated Draft Environmental Impact Report / Environmental



Impact Statement for the Bay Delta Conservation Plan (“RDEIR/S”) CEQA statement of objectives deleted the goal of qualifying as an NCCP with the comment that “the Lead Agencies revised the proposed project to … address more immediate water supply reliability needs … .” (RDEIR/S, p. 13: 1–4.) 39.



The final July 21, 2017, CEQA NOD explains that the project is now proceeding “without



the large-scale conservation efforts that were [originally] included in the BDCP.” (CEQA ROD, Attachment 2, Project Description.) 40.



Upon reneging on his long-held promise to the people of California, Governor Brown re-



branded the Project for pubic marketing purposes as “California WaterFix” to indicate that the dozens of habitat restoration conservation measures of the BDCP have been deleted and only 9 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Conservation Measure One, the water conveyance tunnels, remains as the Project’s “multi-species 2 conservation plan.” 3 41.



Upon canceling the habitat restoration conservation measures of the BDCP, the Governor



4 offered the public a consolation prize, a brand new “Eco Restore” program, with a new set of 5 promises of habitat restoration, albeit on a much reduced scale. It is undisputed that Eco Restore is 6 not a part of the Project now before the Court. Eco Restore is a political promise and there is no 7 legal obligation for the Governor to follow through with Eco Restore. 8 42.



The “WaterFix” branding is only a marketing name for BDCP Alternative 4A. The Project



9 was initiated with the CEQA Notice of Preparation for the “Bay Development and Conservation 10 Plan EIR/S” (“NOP”) filed with the State Clearinghouse on February 13, 2009, and culminated with 11 the NOD and Project Description in the CEQA Findings of Fact and Statement of Overriding 12 Considerations, filed with the State Clearinghouse on July 21, 2017, selecting BDCP Alternative 4A 13 from the studied alternatives as the final Project. 14 43.



BDCP Alternative 4A (often referred to as California WaterFix) now comes before the



15 Court as a broken promise and failed Project. It is a Legislatively Disfavored Project, ineligible for 16 inclusion in the state’s master plan for the Delta, and forever barred from state funding. 17 44.



In a separate action, DWR seeks to overturn the legislative ban on public funding through a



18 validation action that would authorize the sale of state bonds to pay for the Project. However, the 19 courts lack the power to do what DWR seeks because the legislature has spoken on precisely the 20 point at issue and that is the end of the matter. “[A] judge is ill-equipped to govern, and … [n]othing 21 implicates the heart of a democratic state more deeply than the [legislature’s] power to tax the 22 populace and decide what expenditures will best serve the state.” (Paterno v. State ( 1999) 74 Cal. 23 App. 4th 68, 84.) 24



D.



25 26 44.



The Project Harms The Environment And Violates The Law By Increasing Diversions In A Way That Decreases In-Stream Through-Delta Flows, Placing the Delta In A Chronic State Of Drought.



In this multi-party complex litigation, many parties will address the impacts of the Project



27 on Delta in-stream flows and Delta ecology resulting from operations of the Project. It is only 28



common sense that diverting up to an additional 45% of the Delta’s source fresh water (which has 10 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 already been depleted by upstream diversions before the river reaches the new proposed intakes) 2 will place the Delta in a chronic state of drought, causing great harm to Delta ecology. 3 4



45.



There is international scientific consensus that for protection of public trust resource in-



stream flows “scientists recommended the equivalent of no less than 90% UF [unimpaired flow] to



5 6 7



achieve a high level of ecological protection, and no less than 80% UF to achieve a moderate level of ecological protection.” Letter from United States Environmental Protection Agency Bay-Delta



8 Program Manager, Tim Vendlinski, to California State Water Resources Control Board Clerk, 9 Jeanine Townsend, March 28, 2013, p. 6 [addressing in-stream flow needs of the Delta and 10 summarizing world-wide scientific consensus].) Flows can be reduced by 10 to 20% at most, while 11 12 13 14



still affording any reasonable measure of protection of public trust resources. 46.



There is scientific consensus that diversion rates should be less in low flow summer-fall



months, with limits on diversions as stringent as a maximum 6% diversion rate in low flow months,



15 while diversions may be as high as “20-35% in higher flow months.” (Id.) 16 47.



The BDCP perversely imposes almost no restriction on diversions in low-flow summer



17 months, and its stated project objective is to increase diversions from a system that is already vastly 18 exceeding ecologically tolerable diversion rates based on consensus in the relevant scientific 19 20 21 22



community. 48.



Because of world-wide scientific consensus on minimizing diversions to protect freshwater



ecosystems, the California Legislature ordered a report on the Delta’s in-stream flow needs to be



23 used specifically in assessing the BDCP. (Water Code § 85086(c)(1).) The report was completed in 24 2010 (“2010 Flow Criteria Report”). 25 49. 26 27



The legislative history of the Delta Reform Act shows how the 2010 Flow Criteria Report



reflects the legislature’s revolutionary change in thinking--away from maximizing Delta exports and toward a new regime of protecting public trust resources first through technologically sophisticated



28 local and regional supply measures that do not depend on Delta exports: 11 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



This bill's ‘flow criteria‘ reflect a landmark concept of the state exercising its public trust authority to ask - FIRST - what the Delta needs, before completing plans for fundamental change to the nature of the Delta, as envisioned by the Bay Delta Conservation Plan.



1 2 3 4



( Committee Report, p. 14.)



5 6 7 8 9 10



50.



Flow Criteria Report for protection of public trust resources were not consistent with the Project objectives of maintaining and increasing exports, and therefore achieving the Flow Criteria Report’s objectives was not feasible, even over the very long term. Instead, DWR seeks to eliminate existing flow requirements that the Flow Criteria Report recommended be strengthened. E.



11 12 51. 13 14



DWR turned legislative intent on its head, concluding that flows deemed necessary by the



DWR’s Callous Infliction Of Avoidable Construction Impacts On Modest Rural Delta Communities And Recreational Family Businesses.



Because the illogic of the Project’s operating objectives is plain, DWR has expended



enormous resources on shaping a complex Project narrative that obfuscates the obvious: diverting more water, and diverting it at a point before it flows into the Delta will harm the Delta ecosystem



15 16 17



and is contrary to law. 52.



Many Petitioners, including national environmental groups, will no doubt call the illegality



18 of proposed project operations, which substantially change hydrodynamics throughout the Delta, to 19 the Court’s attention. Parties will likely respond in detail to DWR’s extensive mathematical 20 modeling and specious claims of increasing system flexibility. 21 22 23 24



53.



Delta Alliance will brief these issues as well. However, because of the herculean effort



DWR has expended in camouflaging a water grab to make it look like an environmental benefit (even after deleting the gold-standard habitat restoration entirely), it has done less to cover its tracks



25 with regard to the impacts that massive amounts of construction activity will have on Delta 26 communities and Delta Recreation. 27 54.



DWR has shown a callous, almost spiteful, disregard toward the small rural communities



28 and family businesses—of modest means--that will be obliterated by eleven years or more of 12 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 continuous heavy construction. It made no effort to consider alternative infrastructure locations or 2 alternative construction methods with regard to construction impacts on Delta recreation and 3 4



communities. 55.



Delta Alliance will focus a significant amount of its briefing on DWR’s failure to consider



5 6 7



construction impacts in any serious way, and will attempt as best it can within its limited means to give voice to the voiceless before this Court. II. THE PARTIES



8 9 10 11 12



A. Party Petitioner and Plaintiff Save the California Delta Alliance 44.



Petitioner Save the California Delta Alliance (“Delta Alliance”) is a non-profit association



validly existing under the laws of the State of California. Its organizational purpose is to work with



13 local, state, and federal government to create a balanced state water plan that keeps the California 14 Bay-Delta Estuary a safe and healthy environment while providing reasonable water exports for 15 other parts of the state. 16 17



45.



Delta Alliance represents an active membership of over 1,000 individuals and scores of



Delta businesses and organization. Many Delta Alliance members own waterfront homes with



18 19 20



attached docks in the Delta; members also swim, fish, boat, water-ski, wakeboard, and otherwise recreate in the Delta. Delta Alliance members earn their livings in Bay-Delta related businesses,



21 including many of the Delta’s marinas, fishing enterprises, tour boat operations, water sports 22 enterprises, Delta waterfront real estate agencies, and many other Bay-Delta related enterprises. 23 Delta Alliance members also live, work, boat, fish, and recreate in San Francisco, on San Francisco 24 25 26 27



Bay, and in the Pacific Ocean adjacent to San Francisco. B.



Delta Alliance’s Non Party-Constituents



46.



Although not parties to the action, Delta Alliance provides a brief description of the



28 recreational and community values that it seeks to vindicate in this litigation by describing some of 13 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 the well-established recreational opportunities in the Delta that the Project will permanently 2 obliterate, contrary to DWR’s bald assertions in its FEIR. 3 4



47.



Captain Morgan’s Delta Adventures is based in Discovery Bay, California, in the heart of



the Delta. Captain Frank Morgan is a United States Coast Guard licensed tour boat operator. His



5 6 7



vessel, the Rosemarie, is a 55-foot Fun Country Houseboat converted into a 35-passenger tour vessel. In his administrative record comments on the environmental impact report that is the subject



8 of this litigation, Captain Morgan described one of his many tours: 9



During our Discovering The Delta tours, guests learn all about the Delta’s water system, levees, bridges, wildlife and much more. This unique opportunity spends each day with half the time on the Rosemarie cruising the many waterways of the East Delta, and the other half of the day exploring some of the Delta region’s most hidden treasures such as the Electric Train Museum in Suisun City, the only operational Japanese Bath house left in the country located in Walnut Grove, a visit to the town of Lock for the history of the Chinese who built the levee system, and much more.



10 11 12 13 14 15 16 17



(Letter from Frank Morgan to California Department of Water Resources, July 10, 2017, p .4 .) 48.



described his Marina, his knowledge of the recreation industry in the Delta, and the inadequately addressed impacts of the Project on Delta recreation: Bullfrog Marina has been in business for 78 years. I have managed the Marina for 12 years. Bullfrog Marina sells more fuel than any other marina on the Delta, therefore we get a lot of boaters visiting our docks to buy fuel. I know many of them by name and many are friends. I talk with them at length about their boating experience. I am very familiar with the habits, needs, and wants of the recreational boating community in the Delta. Whoever wrote the section of your FEIR/S that deals with the impacts of the project on recreational boating does not understand the Delta and does not understand Delta boating.



18 19 20 21 22 23 24 25 26 27 28



In his administrative record comments, longtime Bullfrog Marina Manager Carl Wenske



(Letter from Carl Wenske to California Department of Water Resources, July 7, 2017, p .2 .) 49.



The Clarksburg Marina, located in the Delta legacy community of Clarksburg, which will be



devastated by construction impacts. In their administrative record comments, Clarksburg Marina owners Kathleen and Don Updegraff wrote: We own and operate the Clarksburg Marina, located in Clarksburg, California, on the west bank of the Sacramento River. We are writing to you because construction of the three intakes for the WaterFix project will severely impact the town of Clarksburg, and, in particular, our Marina. The noise and vibration from construction 14 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1



activities will be overwhelming at our location.



2 (Letter from Don and Kathleen Updergraff to California Department of Water Resources, July 6, 3 2017, p. 1.) 4 50.



Community group North Delta Cares is centered in the Clarksburg/Hood/Walnut



5 Grove/Locke area of the Delta, which will be devastated by construction impacts from the six mile 6 long intake construction zone. North Delta Cares leader Barbara Daly wrote in her administrative 7 record comments that: 8 9 10 11 12



The FEIR/S does not understand the fatal blow that this massive amount of construction activity will have on our communities. These are small towns and people here do not have a lot of money and there is not a lot of opportunity to make money here. Our communities are held together by sense of place and home. We gather in public, at the library, at church, and in each others’ homes. We stay here because it is quiet and peaceful and the outside world doesn’t much intrude. Hood will likely be abandoned entirely to become a ghost town. There will be large scale abandonment in Clarksburg. The historical integrity of Locke and Walnut Grove, situated within their historical vernacular landscape, will be lost to the world forever.



13 (Letter from Barbara Daly to California Department of Water Resources, July 10, 2017 p. 2.) 14 51.



The California Delta Chambers and Visitor’s Bureau, headquartered in Walnut Gove,



15 California, whose mission is to promote the California Delta through the combined efforts of local 16 chambers of commerce, visitor bureaus, development associations, businesses, government 17 agencies, and individuals throughout the Delta area will be thwarted in its mission by the Project. 18 52.



Delta Alliance participates proactively in government agency proceedings concerning the



19 Delta, regularly gives educational presentations to civic groups around the bay area, and regularly 20 turns out over 500 people at its town hall style meetings, usually held in the elementary school 21 gymnasium in Discovery Bay. 22 Respondent and Defendant the California Department of Water Resources 23 53.



Respondent and Defendant, the California Department of Water Resources, is an agency and



24 political subdivision of the State of California validly existing under the California Water Code and 25 other statutes. DWR was authorized by the Burns Porter Act to construction the SWP. It manages 26 construction and operation of water facilities for the state, including the SWP and is the CEQA lead 27 agency for the Project. DWR’s principle place of business is located in Sacramento County. DWR 28 has the power to sue and be sued. 15 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Does 1 through 100 2 54. 3 4



Petitioners are currently unaware of the true names and capacities of Does 1 through 100,



inclusive, and therefore sue those parties by such fictitious names. Does 1 through 100, inclusive, are agents of the State government who are responsible in some manner for the conduct described in



5 6 7



this Petition, or other persons or entities presently unknown to the Petitioners who claim some legal or equitable interest in the program that is the subject of this action. Petitioners will amend this



8 Petition and Complaint to show the true names and capacities of Does 1 through 100 when such 9 names and capacities become known. 10



III. JURISDICTION



11 12



55.



This Court has jurisdiction over this action pursuant to sections 21167, 21168 and 21168.5



13 of the Public Resources Code, sections 525 et seq., 1085, and 1094.5 of the Code of Civil 14 Procedure, sections 11342.2 and 11350 of the Government Code 15 56. 16 17



This action is timely filed in accordance with Public Resources Code section 21167(b) and



CEQA Guideline section 15112. 57.



Petitioner has complied with Public Resources Code section 21167.5 by providing written



18 19 20



notice of commencement of this action to the Council prior to filing this Petition and Complaint. A true and correct copy of the notice, along with proof of service, is attached hereto as Exhibit A. IV. VENUE



21 22 23 24 25



58.



Venue for this action properly lies in the Sacramento Superior Court because in a CEQA



case the cause of action arises in the county where the effects of the action will be felt. California State Parks Found. v. Superior Court, 150 CA 4th 826, 834 (2007) (holding that “a cause arises in



26 the county where the effects of the administrative action are felt, not where the agency signs the 27 challenged order or takes the challenged action.”) (citation and quotation marks omitted). 28 16 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 59.



DWR’s action will have significant negative impacts on multiple aspects of environmental



2 quality throughout the San Francisco Bay-Delta estuary and beyond. However, the Council’s action 3 4



will have a highly visible and infamous impact on the waters of the Delta within Sacramento County and communities within Sacramento County will be the hardest his with construction
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impacts from the Project. 60.



The most concentrated construction impacts will occur at the construction of the intakes,



8 which are located in Sacramento County. 9 61.



Likely, multiple actions will be filed in various counties in California challenging DWR’s



10 approval of the Project and those actions will likely will be coordinated for trial in Sacramento 11 12 13 14



County in an event. 62.



Respondent and Defendant’s main office is located in Sacramento County, many counsel



that will be involved are located in Sacramento County, and the Sacramento Courthouse is



15 convenient to the Sacramento Airport for out-of-town Council. 16 63.



Although the Sacramento Court lacks electronic filing and service (a significant advantage



17 in multi-party complex cases), many of the parties who will likely participate in this litigation have 18 been able to enter into liaison counsel and electronic service stipulations in past litigation and will 19 20 21 22



likely reach such an agreement in this matter as well. 64.



Delta Alliance’s counsel is located in the Santa Cruz County/Bay Area market because after



a diligent search Delta Alliance was unable to obtain qualified local counsel, however the



23 Sacramento courthouse is not unduly inconvenient for Delta Alliance’s counsel. 24 25 26 27



V. STANDING 65.



The purposes of Delta Alliance, to curtail excessive water exports and restore and protect the



Bay-Delta ecosystem including vital fisheries, while enhancing and protecting the unique



28 agricultural and cultural character of the Delta, and to create a balanced plan to manage the Bay17 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Delta ecosystem and statewide water conveyance system will all be directly, indirectly, 2 substantially and irreparably harmed by DWR’s actions. 3 4



66.



Delta Alliance members reside within the project area, many within the statutory Delta and



others in San Francisco and the secondary Delta. Members will suffer direct and concrete injury in
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being deprived of their use and enjoyment of the Delta, San Francisco Bay, and Ocean waters because of DWR’s actions, including diminished ability to engage in water sports, fishing, and



8 recreational boating. 9 67.



Delta Alliance and its members have a beneficial interest in preventing the environmental



10 harm that will be caused by DWR’s actions. 11 12 13 14



68.



Delta Alliance and its members also have a strong interest in enforcing the public duty of



DWR to comply with CEQA, the Delta Reform Act, and the other statutes and provisions this Petition alleges that DWR violated. DWR has breeched an important public duty by failing to



15 comply with the CEQA, the Delta Reform Act, and other applicable provisions of law. Many 16 persons, such as individual property owners throughout the Delta, water sports enthusiasts, and 17 others who use the Delta’s waterways and are beneficially interested in this action would find it 18 difficult to vindicate their own rights. Delta Alliance has demonstrated a long-term commitment to 19 20 21 22



the health of the Delta, the integrity of its communities, and the rights asserted herein. 69.



Delta Alliance and its members have also suffered procedural injury within the meaning of



CEQA and have been and will continue to be directly, indirectly, substantially, and irreparably



23 harmed by DWR’s failure to provide an adequate and stable definition of the project, failure to 24 provide an adequate Notice of Preparation, and failure to provide a concrete and specific Project 25 description upon which the public could meaningfully comment. 26 27



70.



The Project as proposed will have a significant negative impact on the Bay-Delta’s aquatic



environment, will significantly and negatively impact the Delta as place, will significantly and



28 negatively impact agriculture in the Delta, will harm the livelihood of Delta Alliance members, will 18 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 significantly increase exports of water from the Delta, and will significantly obstruct the legislative 2 policy of restoring the Delta and reducing reliance on the Delta as a source of export water. 3 4



71.



The claims asserted by Petitioner and relief requested are broad: Petitioner seeks to have the



Project, and FEIR set aside and remanded to DWR with instructions to conform the Project and
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FEIR to law. Because of the broad nature of the claims and relief requested, participation by individual members of Delta Alliance is not required.



8 72.



Delta Alliance participated extensively in the DWR’s administrative process, submitting



9 lengthy written comments on numerous occasions and testifying at numerous public meetings. 10 Delta Alliance was represented in front of DWR by its attorney and numerous individual members 11 12 13 14



also spoke at public meetings. Delta Alliance’s counsel meet with former Deputy Resources Secretary Jerry Meral and his staff in Discovery to discuss potential changes to the project to allay Delta Alliance’s concerns. The discussions were ultimately unsuccessful.



15 73.



Delta Alliance and its members are directly, adversely, and irreparably affected and will



16 continue to suffer ongoing harm by the Project and associated actions, and by the failure of DWR to 17 comply with CEQA, the Delta Reform Act, and other provisions of law. 18 74. 19



Petitioner has no adequate remedy at law to redress the extensive, actual, concrete, specific,



imminent and irreparable environmental harm caused by DWR’s actions.



20



VI. EXHAUSTION OF ADMINISTRATIVE REMEDIES



21 22 75.



Petitioner participated in the administrative process, submitting numerous and substantial



23 written comments, attending and commenting at numerous public meetings, and meeting, through 24 25 26 27



counsel, with BDCP officials in Discovery Bay to discuss potential mitigations and changes to the Project. Petitioner commissioned scientific and engineering studies of the Project, and submitted them to DWR, in order to point out flaws in the Project and the environmental analysis to DWR and



28 request that DWR correct those flaws. Petitioner objected to approval of the project and certification 19 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 of the FEIR both orally and in writing. Petitioner raised all the claims and legal and factual issues 2 raised in this Petition, and all those claims fairly included therein, in its comments to DWR or those 3 4



claims were raised by others to DWR in the course of administrative proceedings prior to the DWR’s approval of the Project and certification of the FEIR. Petitioner submitted requests for
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revisions to the Project, suggested detailed alternatives for study in the FEIR, and urged DWR to recirculate the FEIR based on new information provided by Petitioner to DWR and other legally



8 adequate grounds for recirculation. 9 76.



.



There is no further recourse available for administrative appeal or rehearing before DWR or



10 any other state administrative body. 11



VII. PUBLIC BENEFIT AND ATTORNEY FEES



12 13 77.



Petitioner seeks enforcement of an important right affecting the public interest. Petitioners



14 will confer a substantial benefit to the residents of the state of California generally as well as the 15 residents of the Bay-Delta region. Petitioner will therefore seek an award of reasonable attorneys’ 16



fees pursuant to section 1021.5 of the Code of Civil Procedure.



17



VIII. GENERAL ALLEGATIONS



18 19 78.



The Governor, acting through his Department of Water Resources, has lost touch with his



20 responsibility to act judiciously in furtherance of the general welfare of the people of this state. 21 Instead, pushing the tunnels to final approval before he leaves office in January of 2019 has 22 23 24 25



become an issue of personal pride and family redemption. 79.



The Governor’s father built the state water project, and in later life was known to confess



that he was not always forthcoming in public statements to voters about the benefits and costs of the



26 SWP made in his zealous efforts to deliver the Project. The Peripheral Canal is the missing link that 27 Governor Brown senior always intended to install in order to complete his signature legacy project. 28 20 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 80.



Governor Brown junior was stung by defeat in 1982, when the voters soundly repudiated



2 him and his efforts to finish his father’s project by defeating the Peripheral Canal ballot measure 3 4



with a no vote of 62.7%. 81.



In the second time around for his governorship and his canal, Governor Brown recognized



5 6 7



that he was acting in an era of public environmental sensitivity not felt in his father’s era, or even in 1982. The Governor sought to deploy smart politics rather than brute political force. He clothed his



8 canal with the cloak of environmental respectability by wrapping it in a massive habitat restoration 9 plan and stumped the state from one end to the other, promising the “gold standard” of a Natural 10 Communities Conservation Plan. The canal was not named a water project, but rather was titled an 11 12 13 14



environmentally consonant “habitat conservation plan.” 82.



In 2015, the Project failed. After nine years and hundreds of millions of dollars spent,



project proponents threw in the towel on their effort to sell the peripheral canal as a gold-standard



15 Natural Communities Conservation Plan. 16 83.



Rather than accept defeat, the Governor doubled down—forging ahead, years of campaign-



17 style gold-standard promises brushed aside. The failure of the project as a Natural Communities 18 Conservation Plan and the impending departure of the Governor from office have driven the Project 19 20 21 22



in an erratic “double-down” mode ever since. The Governor has publicly told critics of the Project to “shut up, just shut up,” and state staff, from department heads down, have been ordered to rush ahead with all approvals regardless of painfully obvious flaws.



23 84.



The Governor’s impatience has fueled shakeups in leadership at DWR, the Resources



24 Agency, and the State Water Resources Control Board. Project proponents have succeeded in 25 installing a former Westlands Water District Washington lobbyist, David Bernhardt, as deputy 26 27



secretary of the interior in order to shepherd this Project through the federal process (challenged in separate litigation in federal court). The Department of Interior Inspector General has opened an



28 investigation into improprieties surrounding the Project. 21 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 85.



Governor Brown has taken a card from President Trump’s deck, with a last minute



2 replacement of long time State Water Resources Control Board member Francis Spivy-Weber with 3 4



the Governor’s former Washington Project lobbyist, E. Joaquin Esquivel. 86.



The Project is known in the California water world as the “Governor’s Twin Tunnels.” All
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major hydrology and environmental consulting firms have been signaled that future contracts with the state are jeopardized by taking any assignment from critics of the Project. Even academics and



8 independent scientists, who depend on government grants, are afraid to speak out publicly against 9 the Project. 10 87. 11 12 13 14



The climate of chaos, irrationality, and single-minded focus to get something—anything—



approved before the Governor leaves office are reflected in the ever-shifting and amorphous Project Description and the repetitive and vacuous FEIR, which was given a failing grade by the United States Environmental Protection agency and characterized as “failing to inform weighty decisions



15 of public policy,” by the Delta Independent Science Board. 16 88.



The allegations in the causes of action that follow all stem from a process and Project gone



17 astray from the rule of law, common sense, and any connection to public policy considerations. 18 19 20 21



IX. CAUSES OF ACTION FIRST CAUSE OF ACTION The Project Violates the Delta Reform Act Cal. Water Code § 85000 et seq.



Petitioner hereby incorporates by reference each and every allegation set forth above, 22 89. 23 inclusive. The Delta Reform Act is binding on all state agencies. The Delta Reform Act imposes 24 90. 25 substantive requirements that constrain agency action. The Delta Reform Act is binding directly on 26 DWR and the Project. The Delta Reform Act provides that all agencies of the state acting in the Delta shall 27 91. 28 “[p]rotect and enhance the unique cultural, recreational, and agricultural values of the California 22 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Delta as an evolving place.” (Wat. Code §85020(b).) DWR has failed to comply with this provision, 2 instead siting and designing facilities for the Project in a way that will inflict maximal damage on 3 Delta recreation and communities, and destroy the Delta as place. 4 92.



Without limiting the scope of defects alleged, or limitation to specific code sections or



5 statutory, common law, or constitutional provisions, Petitioner provides the following examples of 6 how the project violates the law; examples and heading throughout this Petition and Complaint do 7 not limit the scope of defects alleged. 8 Noise Impacts From Intake Construction On Delta Legacy Communities 9 93.



The Project includes three massive new intakes situated on the east bank of the Sacramento



10 River at Hood, approximately ten miles south of Sacramento. Each intake structure is approximately 11 three-quarters of a mile long and the intake construction zone, including staging areas, muck dumps, 12 fuel stations and other ancillary facilities, is approximately six miles long. As disclosed by the FEIR 13 and other administrative documents, construction will be ongoing continuously in the intake 14 construction zone for eight years or more. 15 93.



Construction of the intakes is planned to involve driving sheet piles to establish coffer dams



16 at each intake site to allow de-watering of the river for intake foundation construction. Once the 17 intake area is dewatered, foundation piles will be driven into the river bed to support the intake 18 structures. 19 94.



In all, over 8,000 piles will be driven during intake construction. (California WaterFix



20 Biological Assessment, July 2016, Chapter 3 p. 3-42.) This will result in over 8,000,000 (eight 21 million) discrete pile driver strikes. (Id.) DWR assumes that each strike will generate 102 dBA at 50 22 feet from the source. (FEIR Table 23-60.) Delta Alliance believes that each strike will generate 106 23 dBA, based on construction noise estimates promulgated by the California Department of 24 Transportation and the United States Environmental Protection Agency. (July 12, 2017, Acoustical 25 Analysis of California WaterFix performed by Charles Salter and Associates, Acoustical Engineers, 26 p. 4. (“Noise Review”).) 27 95.



Project documents show that at least 4 pile drivers will be striking simultaneously in the



28 intake construction zone. (California WaterFix Biological Assessment, Appendix 3.D, Construction 23 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Schedule.) Where two or more strikes occur at the same time, noise will be increased by up 3 to 5 2 dBA. (Noise Review, p. 4.) Delta Alliance believes that 111 dBa noise will be generated from the 3 pile-driving activities. 4 96.



At 109 dBA exposure, permanent hearing loss occurs with two minutes. At 100 dBA,



5 hearing loss occurs after fifteen minutes of exposure. Regardless of whether the pile driving 6 generates 102 dBA as DWR claims or 111 dBA as Delta Alliance alleges, the pile-driving at the 7 intakes will cause one hell of a lot of noise for a very long time. 8 97.



DWR attempts no mitigation and no avoidance measures for pile driving noise that will



9 propagate along and across the Sacramento River, decimating the family owned Clarksburg Marina, 10 the Town of Clarksburg, the Clarksburg recreational fishing area, and recreational boating on this 11 six mile stretch of river. This is an independent violation of CEQA as well as a violation of the 12 Delta Reform Act. 13 98.



In addition to the pile-driving, concentrated extreme construction noise generated within the



14 intake construction zone includes explosive blasting, dozens of pieces of heavy equipment operating 15 at the same time, helicopter over-flights, rock drills, and other heavy construction equipment. 16 99.



The town of Hood is located entirely within and dwarfed by the intake construction zone.



17 The town of Clarksburg is located directly across the river from the intake construction zone. 18 100.



The legislature declared that the “Delta’s history is rich with a distinct natural, agricultural,



19 and cultural heritage,” and the towns of Hood and Clarksburg represent this heritage as special 20 legislatively designated Delta “legacy communities.” (Cal. Pub. Resources Code § 32301(f).) The 21 FEIR acknowledges that legacy communities in the Delta “are those identified as containing distinct 22 historical and cultural character [including] Clarksburg, Courtland, Freeport, Hood” and others. 23 (FEIR, p. 16-164.) 24 101.



DWR gave no consideration at all to locating the intake structures away from Delta legacy



25 communities as a way of avoiding noise impacts to these small towns. DWR gave no consideration 26 at all to alternative construction techniques for the intake foundations to avoid noise impacts on 27 Delta legacy communities. For example, rather than driving thousands of foundation piles, the 28 intakes could be supported using a poured-in-place concrete foundation structure. After de-watering 24 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 the intake foundation area, the contractor could drill to bedrock, pour capons, and install poured-in2 place concrete piers. This method would require far fewer support elements because each pier is 3 much stronger than a pile. If one considers the “cost” to the communities of all the noise, as is 4 proper in a competent economic analysis, it would certainly be a less expensive construction 5 method. Failure to consider alternative construction methods and locations is an independent 6 violation of CEQA as well as the Delta Reform Act. 7 102.



Chapter 16 of the FEIR, Socio-Economic Impacts, contains the analysis of the Project’s



8 impacts on Delta as place (Impact Econ-3: Changes in community character). Chapter 16 only 9 mentions the Delta Reform Act twice. Both times in regard to replacing property tax revenue lost to 10 local government due to state condemnation of land to build Project facilities. Project planners did 11 not consider the Delta Reform Act’s requirements to preserve, protect, and enhance the character of 12 the Delta. 13 103.



DWR willfully ignored effects on the Delta as place because it thought it could get away



14 with it under CEQA: “Construction of water conveyance facilities under Alternative 4A could affect 15 community character in the Delta region. However, because these impacts are social in nature, 16 rather than physical, they are not considered impacts under CEQA.” (FEIR, p. 16-280.) Project 17 planners failed to consider their responsibilities under the Delta Reform Act to analyze, and avoid 18 impacts on Delta as place. 19 104.



The FEIR goes on to state, without evidence, analysis, or reasoning, that any socio-



20 economic impacts would be mitigated to a level of insignificance. (Id.) The mitigation measures 21 listed are boilerplate and mostly do not relate to impacts on Delta communities at all. This is typical 22 of the cut-and-paste, mindless nature of the FEIR: 23 24 25



Specifically, these include commitments to develop and implement erosion and sediment control plans, develop and implement hazardous materials management plans, provide notification of maintenance activities in waterways, develop and implement a noise abatement plan, develop and implement a fire prevention and control plan, and prepare and implement mosquito management plans.



26 (FEIR, p. 16-280.) The phrase “develop and implement erosion and sediment control plans” occurs 27 hundreds, if not thousands, of times throughout the FEIR with regard to impacts that have nothing 28 to do with erosion. 25 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 105.



The FEIR cuts and pastes, repeats, and cuts and pastes again and again large chunks of text.



2 One is reminded of the movie “Groundhog Day,” where the character is forced to re-live the same 3 day over and over. Here, one feels trapped in “Groundhog Report,” condemned to read the same 4 mindless shuffling and repetition of paragraphs over and over again. 5 106.



The one mitigation listed that might be relevant to impacts on legacy communities, a noise



6 abatement plan, is chimerical in nature. Peer review of the noise impact section and noise mitigation 7 plan of the FEIR found the level of inadequacy rose to a level of professional negligence on the part 8 of the preparers of the FEIR. 9 107.



DWR disputes Delta Alliance’s characterization of the respected acoustical engineer’s



10 assessment of its noise section: Additionally, it should be noted that the Bay Delta Conservation Plan/California WaterFix FEIR/S Review Comments Salter Project: 17-0416 attached to Save the California Delta Alliance’s comment letter does not conclude that DWR’s noise analysis rose to the level of professional negligence. 



11 12 13 14



(FEIR, Response to Comment Save the California Delta Alliance, p. 1.) However, the acoustical



15 engineering review says that the FEIR analysis is “below the standard of care for such an impact 16 analysis with nearby sensitive receptors.” (Noise Review, p. 1.) 17 108.



The tort of professional negligence under California law is proven where there is



18 professional conduct that “fell below the applicable standard of care” and “was a substantial factor 19 in causing injury.” (Dozier v. Shapiro (2011) 199 Cal. App. 4th 1509, 1512.) The Judicial Council 20 of California also defines professional negligence as conduct that falls below the applicable 21 standard of care: [A/An] [insert type of professional] is negligent if [he/she] fails to use the skill and care that a reasonably careful [insert type of professional] would have used in similar circumstances. This level of skill, knowledge, and care is sometimes referred to as “the standard of care.”



22 23 24 25 26 27



(Judicial Council of California Jury Instruction 600 Standard of Care.) 109.



DWR was, and is, negligent in its assessment, avoidance, and mitigation of noise impacts



from the Project. The noise contours in Appendix 23A look like they were drawn with a crayon by a kindergartener, rather than professionally modeled by a competent acoustical engineer. The failure



28 26 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 to consider noise impacts in any serious manner is an independent violation of CEQA as well as a 2 violation of the Delta Reform Act. 3 110.



The FEIR fails here, and everywhere, as an informational document and inadequately



4 identifies and assesses noise and other impacts. The flaws in the FEIR are detailed in the CEQA 5 section of this Petition. However understated, even the impacts disclosed in the FEIR reveal a facial 6 violation of the Delta Reform Act. 7 111.



The FEIR discloses that:



8



Construction activities associated with BDCP water conveyance facilities would be anticipated to result in changes to the rural qualities of these communities during the construction period (characterized by predominantly agricultural land uses, relatively low population densities, and low levels of associated noise and vehicular traffic), particularly for those communities in proximity to water conveyance structures, including Clarksburg, Hood, and Walnut Grove. Effects associated with construction activities could also result in changes to community cohesion if they were to restrict mobility, reduce opportunities for maintaining face-to-face relationships, or disrupt the functions of community organizations or community gathering places (such as schools, libraries, places of worship, and recreational facilities).



9 10 11 12 13



14 (FEIR, p. 16-165: 2–11.) 15 112.



The FEIR further discloses that:



16



In addition to potential demographic effects associated with changes in employment, however, property values may decline in areas that become less desirable in which to live, work, shop, or participate in recreational activities. For instance, negative visual- or noise-related effects on residential property could lead to localized abandonment of buildings. While water conveyance construction could result in beneficial effects relating to the economic welfare of a community, adverse social effects could also arise as a result of declining economic stability in communities closest to construction effects and in those most heavily influenced by agricultural and recreational activities.



17 18 19 20



21 (FEIR, p. 16-165: 26–33.) 22 113.



DWR appears to believe that so long as it declares impacts, it is free to devastate the Delta



23 legacy communities of Clarksburg and Hood. Its response to comments further affirms its CEQA24 centric view of the world. It repeats over and over that “[s]ignificant impacts from construction 25 noise at this location and in much of the Hood community are disclosed in the EIR/EIS.” (FEIR, 26 Response to Comment Save the California Delta Alliance, p. 6.) 27 114.



DWR schedules the construction period in the intake construction zone to last eight years. It



28 may be double that long. In any event, the impacts are of long enough duration to be considered 27 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 permanent by any reckoning. In reality the legacy communities of Hood and Clarksburg will loose 2 their historic and community character forever. Many, if not most, residents will flee leaving 3 abandoned houses. No one would buy a home in the middle of a massive heavy construction zone. 4 The downward spiral will continue until the towns are ruined. 5 115.



In order to comply with the Delta Reform Act’s protections for the Delta as place and Delta



6 Legacy Communities, DWR must relocate the intake structures elsewhere and/or develop alternate 7 construction methods to avoid impacts. 8 Construction And Operations Impacts on Delta Boating , Formal and Informal Recreational Facilities, and Marinas 9 116. DWR addresses impacts on recreational boating and marinas with REC-1, REC-2, and REC10 3 in the FEIR. REC-1 and REC-2 impacts are described as follows: 11 Impact REC-1: Permanent Displacement of Existing Well-Established Public Use or Private Commercial Recreation Facility Available for Public Access as a Result of the Location of Proposed Water Conveyance Facilities



12 13



Impact REC-2: Result in Long-Term Reduction of Recreation Opportunities and Experiences 3 as a Result of Constructing the Proposed Water Conveyance Facilities.



14 15 16



Impact REC-3: Result in Long-Term Reduction of Recreational Navigation Opportunities as a 4 Result of Constructing the Proposed Water Conveyance Facilities (FEIR, P. 15-467; 15-467; 15-471.)



17 18 19 20 21 22 23 24 25 26



117.



What DWR failed to consider entirely was the impact of construction activities resulting in



the permanent displacement of recreational facilities.2 DWR did not consider at all that eleven years of heavy construction through the heart of the Delta would cause many boaters to scratch the Delta off of their list of boating destinations. As one expert commenter put it, “Once construction begins and word gets out that the ‘Delta is closed for construction,’ or ‘you can’t go a mile without hitting a barge zone,’ these boaters will simply choose to boat somewhere else, such as any one of the many lakes in California.” (Comments of longtime Bullfrog Marina manager Carl Wenske, July 7, 2017, p. 2.) 118.



DWR failed to consider that even one single job in the recreation industry would be lost, or



27 2



Many of the factual allegations in the non-CEQA portions of this complaint also establish violations of CEQA.



28 Violations of CEQA resulting from these facts are treated in the CEQA sections and to the extent feasible repetition is avoided by incorporation by reference the non-CEQA allegations into the CEQA sections. 28 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 one single recreational business would close, due to construction activities interfering with 2 recreation. The expert opinions of marina manager Carl Wenske, tour boat Captain Frank Morgan, 3 tour operator and marina owner Barbara Daly, Clarksburg Marina owners and operators Don and 4 Kathleen Updegraff, and others stand as uniquely well-qualified and un-contradicted expert opinion 5 that there will be significant permanent losses of recreational business and that numerous marinas 6 will be forced out of business and lost forever due to construction activities. 7 119.



DWR performed no analysis, no surveys, no interviews, no comparison with other large



8 construction projects in the midst of prime recreation areas, no comparison with other Delta events 9 (such as algae outbreaks or speed zones due to high water), and offered no evidence at all to support 10 their conclusions. DWR simply overlooked (or willfully ignored) the permanent loss of recreational 11 facilities due to construction impacts. DWR failed to avail themselves of any experts familiar with 12 Delta recreation and relied on unqualified speculation from its lawyers, at best. 13 120.



Numerous commenters, on the other hand, qualified themselves as experts who could testify



14 before California courts as experts on the Delta recreational industry, offered specific evidence, 15 including the impacts of past events on Delta recreation, first hand interviews with boaters, first 16 hand experience with Delta tourists, personal knowledge of boating habits in the Delta, personal 17 knowledge of the degree of difficulty of different classes of boaters in substituting other boating 18 areas for the Delta (switching costs in an economists terms), and presented their conclusions in 19 well-reasoned comments. 20 121.



DWR listed and commented on impacts to specific marinas, including Bullfrog Marina,



21 Clarksburg Marina, and Whiskey Slough Harbor Marina. Glaringly absent from DWR’s discussion 22 is any awareness that the “annoyance” to boaters and marina users (in DWR’s terms) could cause a 23 drop in business. Glaringly absent is any consideration that the drop in boating trips Delta-wide 24 necessarily reduces the size of the recreation industry market, that many marinas operate on a very 25 slim margin, and that a reduction in market size must mean a reduction in the number of marinas 26 that can survive. 27 122.



The impacts on boating and marinas are caused by eleven years of heavy construction along



28 the route of the tunnels, which is directly through the heart of the Delta, construction at the intakes, 29 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 massive “muck dumps” on Delta islands where tunnel boring spoils will be dumped, many 2 thousands of barge trips on Delta sloughs that will supply tunnel materials to the underground 3 construction route and will haul away tunnel muck from the tunnel boring operations, heavy dump 4 truck and big-rig traffic on previously quiet Delta island roads, closure of rivers and sloughs for 5 mid-river geotechnical exploration, and numerous five mile per hour zones attendant on barge 6 activities. 7 123.



DWR acknowledges that due to in-water activities, barge docks, and barge activity



8 there would be: 9



obstruction and delays to boat passage and navigation as a result of channel obstructions in addition to compliance with temporary speed zones. Temporary partial channel closures could impede boat movement and restrict recreational opportunities. In waterways where waterskiing, wakeboarding, and tubing occur, recreation opportunities would be eliminated during construction.



10 11 12 13 14 15 16 17 18 19



(FEIR, p. 15-275: 9–13.) 124.



inability to engage in the water sports that make boating fun, will cause them to simply choose locations other than the Delta for their boating activities. The effect of lost boating traffic in the Delta will obviously include less business for marinas, leading to permanent closure of marinas and permanent loss of these recreational facilities. DWR misses this point entirely, instead concluding that: Therefore, this alternative [Alternative 4] would not result in the permanent displacement of well-established public use or private commercial recreation facilities available for public access.



20 21 22 23 24 25 26 27 28



However, DWR fails to make the connection that extreme inconvenience to boaters, and



(FEIR, p. 15-259: 36–38.) DWR is flat wrong. 125.



DWR gave cursory consideration to an “eastern alignment” that would have been a canal



running around the eastern edge of the Delta instead of tunnels running directly through the heart of the Delta. Alternative 6B, however, pre-dates the decision to abandon the habitat restoration and other in-Delta conservation measures. Only Alternatives 4A, 2D, and 5A were the considered nohabitat alternatives. Non of these alternatives considered the option of running a canal around the edge of the Delta to avoid destroying the Delta as place. 30 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 126.



Nowhere in its analysis of Alternative 6B did DWR consider the requirements of the Delta



2 Reform Act to “[p]rotect and enhance the unique cultural, recreational, and agricultural values of 3 the California Delta as an evolving place.” (Wat. Code §85020(b).) In the 535 pages of Chapter 14 4 of the FEIR, Impacts on Recreation, Water Code section § 85020 is nowhere cited. 5 127.



Construction of the tunnels will also mean the loss well established informal recreational



6 facilities, including the anchorage at the Meadows Slough and Upper Snodgrass Slough, as well as 7 “the bedrooms” anchorage on Potato Slough, Mildred Island (now flooded) anchorage, and many 8 others. Tunnel construction will also severely impact Tinsley Island, a private membership 9 recreational facility. 10 128.



DWR failed to comply with Delta Reform Act section 85020’s requirements to protect and



11 enhance Delta as place, including recreational, historical, agricultural, and historical values of the 12 Delta. 13 129.



The Project contemplates gates and barriers, as well as future as yet incompletely defined



14 gates and barriers, on Delta rivers, sloughs and channels that would be implemented through an 15 adaptive management process, which the Project seeks to exempt from future administrative or 16 judicial review. (See Third Cause of Action) The allegations in the third cause of action are 17 incorporated here by reference, as if fully set forth here. 18 130.



These barriers would impose a substantial burden on boating and would forever destroy the



19 character of the Delta as a free and open boating destination. 20 131.



Recreational boating is an important public trust use of navigable waters. The



21 California Environmental Quality Act (“CEQA”) requires consideration of, and 22 mitigation for, a project’s impacts on recreational boating. See, e.g., Citizens for East 23 Shore Parks v. Cal. State Lands Com., 202 Cal. App. 4th 549, 578 (2011). 24 132.



CEQA and the Public Trust Doctrine’s protection of recreational boating is reinforced by



25 express federal preemption prohibiting the State of California from interfering with the navigability 26 of the Sacramento River and its associated sloughs. (See An Act for the Admission of the 27 State of California into the Union, Ch. 50, 9 Stat. 453 (1850) [Admitting California into the Union 28 only on condition that “all navigable waters within the said State shall be 31 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 common highways, and forever free”]). 2 133.



The impacts on boating of the barriers, gates, and other obstructions would be significant



3 and adverse. The placement of these barriers would violate the Delta Reform Acts prescription to 4 protect and enhance the Delta as place, including recreational boating and the free character of 5 navigation in the Delta. The construction and operation of the Project would violate the Delta 6 Reform Act’s protections for the Delta as place. The failure to seriously analyze and adopt feasible 7 avoidance or mitigation measures for the impacts discussed above constitute independent violations 8 of CEQA as well. 9 The Project Violates Water Code Section 85020 Because It Fails To Restore Delta Flows And Fails To Improve Water Quality And Violates Water Code Section 85001(c) Because It Fails 10 To Enhance The Quality Of Water Supply From The Delta. 11 134.



Water Code section 85020 provides that it is the “policy of the State of California is to



12 achieve the following objectives,” which include “[r]estore the Delta ecosystem, including its 13 fisheries and wildlife, as the heart of a healthy estuary and wetland ecosystem.” (Water Code § 14 85020(c).) 15 135.



Inherent in restoring the Delta ecosystem is the objective to “[r]estore Delta flows and



16 channels to support a healthy estuary and other ecosystems.” (Water Code § 85302(e).) 17 136.



Water Code section 85020(e) provides that actions taken in the Delta shall “[i]mprove water



18 quality to protect human health and the environment consistent with achieving water quality 19 objectives in the Delta.” 20 137.



Water Code 85001(c) provides that it is the intent of the Delta Reform Act to “protect and



21 enhance the quality of water supply from the Delta … .” 22 138.



Despite these provisions, DWR admits that the Project will degrade water supply from the



23 Delta for Delta farmers and municipalities who draw their water from Delta channels and sloughs. 24 While water exported from the new intakes upstream on the Sacramento River may mean an 25 improvement of water quality for some of the Contractors who import Delta water, that 26 improvement will be at the expense of in-Delta users. 27 139.



As the United States Environmental Protection Agency officially commented on the Project:



28



We also note that, while CM1 would improve the water quality for agricultural and municipal water agencies that receive water exported from the Delta, water quality 32 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint
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could worsen for farmers and municipalities who divert water directly from the Delta. (USEPA Comments on BDCP, August 26, 2014, p. 2.) 140.



DWR defends the Project’s degradation of Delta water quality on the reasoning that it can



operate the Project and still meet the requirements of current Clean Water Act water quality requirements for the Delta. 141.



DWR argues that high quality Sacramento River water that currently flows through the



Delta’s sloughs before reaching the export pumps provides Delta farmers and municipalities an “incidental freshening,” that they are not legally entitled to. Therefore, DWR has the right to remove this water from the system before it flows through the Delta. It is on this basis that DWR admits it will degrade in-Delta water quality but argues that it has the legal right to do so. 142.



Delta Alliance disputes DWR’s interpretation of water rights laws, the Clean Water Act, and



its theory that downstream users have no right under the Porter Cologne Water Quality Control Act to the “incidental freshening” provided by stored water released from DWR’s reservoirs far upstream from the Delta. However, even if DWR were correct on its water rights arguments, it overlooks the independent requirements of the Delta Reform Act to “enhance the quality of water supply from the Delta,” (Water Code § 85001(c).) 143.



DWR forgets that the water supply from the Delta serves in-Delta users as well as users in



the Central Valley and Southern California that it sells water to under contract. It seeks to improve water quality for its export customers at the expense of in-Delta users. Of the thirty-five water quality impacts listed for Alternative 4A in Table ES-9, none is listed as “beneficial” although the table key provides for a beneficial listing. (2015 RDEIR/S ES–45.) 144.



DWR is stuck in a damage mitigation mentality. It declares that it has mitigated the



negative impacts of the Project to the maximum extent feasible and adopts overriding considerations to allow it to proceed. This might be acceptable under CEQA. But the Delta Reform Act is a revolutionary piece of legislation that requires DWR to improve Delta water quality. Mitigation measures and overriding considerations have no bearing on the Delta Reform Act. If the Project cannot improve water quality, then it is the wrong Project and must be rejected. 33 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 145.



The Project worsens in-Delta water quality by reducing through-Delta flows and in this way



2 violates Water Code section 85302(e). Restoring Delta flows means more Sacramento River water 3 flowing through the Delta and out to sea. DWR’s customers see allowing the River to take its 4 natural course as a waste of water. They define restoring natural seaward flows as “throwing more 5 water at the problem,” because water that takes its natural course and flows to the sea cannot be 6 exported. But seaward flow is precisely what is required to restore Delta flows and a healthy 7 ecosystem. 8 146.



As the USEPA commented on the Project’s lack of flow restoration, “existing freshwater



9 diversions and significantly diminished seaward flows have played a significant role in precluding 10 the recovery of Bay Delta ecosystem processes and declining fish populations.” (USEPA Comments 11 on BDCP, August 26, 2014, p. 2.) 12 147.



The Project’s claim to restoring flows is to reduce what are called “reverse flows” in the



13 vicinity of the existing export pumps on Old and Middle River. These are sometimes referred to as 14 OMR Reverse Flows. 15 148.



However, the Project creates new reverse flows on the Sacramento River, Georgiana Slough,



16 and Sutter and Steamboat Sloughs. Moving reverse flows from one section of the Delta to another is 17 not a restoration of Delta flows. DWR claims that moving reverse flows to the Northern Delta will 18 decrease impacts on fish species because the new reverse flow creating intakes will have “state of 19 the art” fish screens to prevent smashing endangered fish species into fish paste as the existing 20 diversion do. However there is no evidence that DWR’s fantasy fish screens will work. The fish 21 screens are, at this early point in design, only cartoons on promotional brochures. DWR has 22 employed extensive mathematical modeling, however the model was never validated and DWR 23 admits that it cannot predict actual conditions, and it certainly cannot predict flows with the degree 24 of accuracy needed to understand sweeping velocities at the fish screens. The only scientifically 25 valid method for testing fish screen design, is to construct and employ a physical model.3 26 27 3



A similar ill-conceived and grandiose plan for a mega-engineering solution for the Bay-Delta, the Reber Plan, was



28 finally put to rest only after the Army Corps of Engineers built the San Francisco Bay Model which showed that all non-physical predictions for the Project were wrong and that it would have flooded vast regions of the Bay Area. 34 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 149.



In recent years, climate change has caused a world-wide outbreak of toxic blue-green algae.



2 Known colloquially as “algae,” the blue-green scum that afflicts fresh water bodies and water 3 systems world-wide is actually a bacteria, of the class cyanobacteria. Cyanobacteria is one of the 4 oldest living organisms, dating back 3.5 billion years. Early in life’s history, cyanobacteria took 5 over the planet causing the extinction of almost all other life on earth. This was the earth’s first 6 mass-extinction event. With the right conditions cyanobacteria still has the potential destroy entire 7 ecosystems. 8 150.



In the last two years, there have been outbreaks of the cyanobacteria microcystis in the



9 Delta. There are five primary drivers affecting cyanobacteria growth: 10 11 12



1) Water temperature, 2) Water column irradiance and water clarity, 3) Stratified water column coupled with long residence times, 4) Availability of N and P in non-limiting amounts; scientific consensus is lacking on the importance of N: P ratios as a driver for cyanoHABs, and 5) Salinity regime.



13 (Berg & Sutula, Factors Affecting Growth of Cyanobacteria With Special Emphasis on the 14 Sacramento-San Joaquin Delta (2015), P. ii.) 15 151.



The Project will exacerbate four of the factors. It will cause an increase in water temperature



16 due to reducing the fraction of colder Sacramento River water in the Delta. It will increase water 17 column irradiance and water clarity by decreasing turbidity. It will increase the nutrients Nitrogen 18 and Phosphorus (N and P) by decreasing the fraction of cleaner Sacramento River water and 19 increasing the fraction of high nutrient load San Joaquin River water. It will increase hydraulic 20 residence time in the Delta by decreasing through-Delta flows. For example, hydraulic residence 21 time in the Discovery Bay sub-region (where Petitioner is based) will increase by 109% in August 22 and 154% in September, the months most subject to microcystis blooms. (California WaterFix 23 Biological Assessment, table 6.6-20.) 24 152.



The FEIR concludes that the Project will have no significant adverse impact on microcystis.



25 This conclusion has been proven false by evidence introduced into the administrative record. DWR 26 offers support for its no-impact conclusion that is not generally accepted by the relevant scientific 27 community. DWR posits that mid-channel flows are the determining factor for microcystis blooms. 28 Whereas Delta Alliance relies on Berg and Sutula and its own experts who concur with the 35 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 consensus in the relevant scientific community that the factors listed in Berg and Sutula are 2 dispositive. 3 153.



DWR, however, offers no argument that the Project has any measures that are designed to



4 address the worsening microcystis problem that threatens the entire Delta ecosystem. In order to 5 address the microcystis problem, through-Delta flow must be increased to shorten residence times. 6 154.



The best available science indicates that there will be substantially longer growing seasons



7 for microcystis because of increasing water temperatures due to climate change. (Cloern, et al. 8 Projected Evolution of California's San Francisco Bay-Delta-River System in a Century of Climate 9 Change.) The most urgent management imperative for the Delta may be managing water 10 temperature and residence time to control microcystis, yet the Project is blind to the cyanobacteria 11 problem. 12 155.



Cyanobacteria is toxic to humans and animals and presents a clear and present threat to the



13 health and safety of the people who recreate in Delta waters. It also presents a threat to the life and 14 health of children and pets who live adjacent to Delta waters. The Project fails to comply with the 15 imperative of Water Code section 85020(e) to “[i]mprove water quality to protect human health.” 16 The failure to recognize, assess, avoid and or mitigate the Project’s impacts on cyanobacteria are 17 also independent violations of CEQA. 18 The Project Violates The Delta Reform Act Because It Lacks Adaptive Management, Real Time Operations, And A Complete and Stable Project Description. 19 156. The Delta Reform Act requires that the Project, and all Delta projects of this nature and 20 magnitude, have an advanced Adaptive Management Plan and Real Time Operations Plan. 21 157. Water Code section 85321 provides that: 22 The BDCP shall include a transparent, real-time operational decisionmaking process 23 in which fishery agencies ensure that applicable biological performance measures are achieved in a timely manner with respect to water system operations. 24 25 158.



Water Code section 85320(f) provides that DWR “shall report to the council on the



26 implementation of the BDCP at least once a year, including the status of monitoring programs and 27 adaptive management.” “Council,” as used in section 85320 refers to the Delta Stewardship 28 Council. 36 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 159.



Water Code section 85280 provides for the creation of a Delta Independent Science Board to



2 support the Delta Stewardship Council and other agencies involved in the Delta and provides that 3 one of the primary functions of the Science Board shall be to “provide oversight of the scientific 4 research, monitoring, and assessment programs that support adaptive management of the delta … .” 5 160.



The failure of BDCP proponents to develop an adaptive management plan has been the



6 subject of withering and sustained criticism in the scientific community. The Delta Independent 7 Science Board remarked that: 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28



The Current Draft relies on adaptive management to address uncertainties in the proposed project, especially in relation to water operations. The development of the Current Draft from the Previous Draft is itself an exercise in adaptive management, using new information to revise a project during the planning stage. Yet adaptive management continues to be considered largely in terms of how it is to be organized (i.e., coordinated with other existing or proposed adaptive-management collaborations) rather than how it is to be done (i.e., the process of adaptive management). Adaptive management should be integral with planned actions and management—the Plan A rather than a Plan B to be added later if conditions warrant. The lack of a substantive treatment of adaptive management in the Current Draft indicates that it is not considered a high priority or the proposers have been unable to develop a substantive idea of how adaptive management would work for the project. There is a very general and brief mention of the steps in the adaptive management process in Section 4 (p. 4.1-6 to 4.1-7), but nothing more about the process. We were not looking here for a primer on adaptive management. Rather, we expected to find serious consideration of barriers and constraints that have impeded implementation of adaptive management in the Delta and elsewhere (which are detailed in the Delta Plan), along with lessons learned on how adaptive management can be conducted overcome these problems. The Current Draft contains general statements on how collaborative science and adaptive management under California WaterFix would be linked with the Delta Collaborative Science and Adaptive Management Program (CSAMP) and the Collaborative Adaptive Management Team (CAMT). These efforts, however, have taken place in the context of regulations and permits, such as biological opinions and biological assessments required under the Endangered Species Act. We did not find examples of how adaptive management would be applied to assessing—and finding ways to reduce—the environmental impacts of project construction and operations. Project construction, mitigation, and operations provide many opportunities for adaptive management, both for the benefit of the project as well as for other Delta habitat and ecosystem initiatives, such as EcoRestore. To be effective in addressing unexpected outcomes and the need for mid-course corrections, an adaptivemanagement management team should evaluate a broad range of actions and their consequences from the beginning, as plans are being developed, to facilitate the early implementation and effectiveness of mitigation activities. The Current Draft defers details on how adaptive management will be made to work: “An adaptive management and monitoring program will be implemented to develop 37 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint
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additional scientific information during the course of project construction and operations to inform and improve conveyance facility operational limits and criteria” (p. ES-17). This is too late. If adaptive management and monitoring are central to California WaterFix, then details of how they will be done and resourced should be developed at the outset (now) so they can be better reviewed, improved, and integrated into related Delta activities. The details could include setting speciesspecific thresholds and timelines for action, creating a Delta Adaptive Management 8 Team, and capitalizing on unplanned experiments such as the current drought . Illustrative examples could use specific scenarios with target thresholds, decision points, and alternatives. The missing details also include commitments and funding needed for science-based adaptive management and restoration to be developed and, more importantly, to be effective. The protracted development of the BDCP and its successors has provided ample time for an adaptive-management plan to be fleshed out. The Current Draft does little more than promise that collaborations will occur and that adaptive management will be implemented. This level of assurance contrasts with the central role of adaptive management in the Delta Plan and with the need to manage adaptively as climate continues to change and new contingencies arise.



12 (Review by the Delta Independent Science Board of the Bay Delta Conservation Plan/California 13 WaterFix Partially Recirculated Draft Environmental Impact Report/ Supplemental Draft 14 Environmental Impact Statement, September 30, 2015., p. 5–6.) 15 161.



Little has changed. Although DWR has developed a fuller work plan to reach an adaptive



16 management plan, it still intends to start construction ASAP, and during the eleven year course of 17 construction it will figure out how to operate the project. That desire pollutes all aspects of the 18 Project proposal. DWR sometimes hides the incompleteness of the project, and at other times 19 pretends that sketchy outlines are a finished product. To date, there is very little in the way of a 20 project description because DWR wants to build and describe as you go. Nothing can seem to 21 dissuade them from this ultimately self-destructive tactic. The lack of an adaptive management plan 22 is but one manifestation of DWR’s “fast-track” approach—that has now drawn out to eleven years 23 of planning—to simultaneous planning, construction, and permitting. 24 162.



Fast-track construction methods are well-accepted in the real estate and construction



25 industries. For example, developers may begin foundation excavation on a high-rise building before 26 they have decided what the exterior cladding on the building will be and before they have 27 developed a floor plan layout. The visible start of construction may spark tenant interest, providing 28 more information to the developer about market needs for space configuration and informing the 38 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 design of floor plans. Not all permits need to be obtained to begin excavation (e.g., electrical and 2 plumbing) and additional required approvals may take place as the building rises and more details 3 become known. 4 163.



The Delta Reform Act expressly forbids this fast-track behavior. The Committee Report



5 provides a good summary of the Delta Reform Act’s anti-fast-track provisions: 6 7 8 9



[C]onstruction of any new conveyance facility may not start until SWRCB issues the necessary water rights change permits and the water project contractors have agreed to pay the costs of environmental review, planning, design, construction and mitigation of the conveyance facility. These requirements ensure that any decision as to a new conveyance system for Delta water will consider all the necessary factors, and CEQA requirements will ensure that environmental impacts will be resolved. Construction does not start until cost and permitting issues are resolved.



10 (Committee Report, p. 18.) 11 164.



However, DWR seeks to figure out the adaptive management plan during construction. It



12 also seeks to obtain most of the required permits after construction begins. Most aspects of the 13 project have not received required incidental take permits under the federal Endangered Species 14 Act. 15 165.



In the real estate industry, the fast-track method is designed to, and usually does, produce a



16 finished project in less time. Here, DWR’s goal for the fast track approach cannot be to speed the 17 project up as it has already been in planning for eleven years. “The protracted development of the 18 BDCP and its successors has provided ample time for an adaptive-management plan to be fleshed 19 out.” (Review by the Delta Independent Science Board of the Bay Delta Conservation 20 Plan/California WaterFix Partially Recirculated Draft Environmental Impact Report/ Supplemental 21 Draft Environmental Impact Statement, September 30, 2015., p. 6.) 22 166.



Here, DWR’s intent is to hide the true nature of the project by delaying the project



23 description until the project is almost completely built. This novel slow-motion-fast-track approach 24 is unique to the BDCP, and intended to thwart meaningful judicial review. It is entirely unlawful. 25 167.



DWR has put forward a work plan to arrive at an adaptive management plan. It lacks the



26 requisite elements scientific and legal consensus requires of a complete adaptive management plan. 27 A peer review of the Project conducted by a panel of six scientists warned DWR that: 28



An adaptive management approach is legally mandated by the Delta Plan and it is generally expected by courts reviewing ESA decisions. Fischman and Ruhl (2015) 39 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1



investigated U.S. Federal Courts opinions published through January 1, 2015 to understand how AM has been judged in the courts and they identified three shortcomings in AM implementation that recur in judicial cases overturning agency decisions: (1) failure to establish objectives or failure to describe monitoring protocols for a plan or project; (2) failure to define decision thresholds in monitoring; and (3) failure to identify specific actions that will be triggered when thresholds are crossed.



2 3 4



5 (Simstead, et al., Independent Review Panel Report for the 2016 California WaterFix Aquatic 6 Science Peer Review (“ISB FEIR Review”.) All three elements continue to absent from DWR’s 7 adaptive management plan. 8 9 10 11



168.



Most of the adaptive management plan will evolve from DWR’s federal Endangered Species



Act permitting process that will be underway for the foreseeable future. The United States Fish and Wildlife Service recently described the work plan in place to complete permitting and complete the design and drafting of the project description including the adaptive management plan:



12 The following activities requiring future Federal approvals and therefore addressed programmatically are: (1) construction of the NDD and associated structures; (2) construction of the HORG; (3) construction of the CCWD settlement agreement facilities; (4) operations of new and existing CVP and SWP water facilities under dual conveyance; (5) future maintenance; (5) future monitoring; (6) compensatory mitigation associated with construction of the NDD, HORG, and CCWD settlement agreement facilities; and (7) the CWF Adaptive Management Program. In order to ensure that future actions developed for the CWF are consistent with this analysis, Reclamation and DWR have proposed a framework consisting of Guiding Principles that are analyzed as part of this BiOp. One or more subsequent consultations will be needed to address activities associated with future approvals. No Incidental Take Statement is included for activities addressed programmatically because those subsequent consultations will address incidental take associated with those activities.
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( Memorandum From United States Fish and Wildlife Service to United States Bureau of Reclamation, June 23, 2017, p. 2.) 169.



DWR would like this Court to approve “Guiding Principles” in place of a project description



and in place of a specific adaptive management plan. However, the legislature has disallowed this slow-motion-fast-track approach. 170.



Likewise DWR’s real time operations plan is nothing more than a shell. The Biological



Assessment drafted by DWR was revised in July of 2017 to show the latest fragments of project description. The Real-time Operations are described as those described in 2008 and 2009 documents that do not address the new tunnels and intakes at all. DWR provides the comment that: 40 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 “Changes needed to incorporate operations of new facilities and corresponding changes in 2 management structure.” (California WaterFix Biological Assessment, revised June 2017, table 3.13 1.) 4 171.



After eleven years, DWR has made no progress on developing the real-time operations



5 required by Water Code section 85321: “The BDCP shall include a transparent, real-time 6 operational decision-making process in which fishery agencies ensure that applicable biological 7 performance measures are achieved in a timely manner with respect to water system operations.” 8 There are no biological performance measures. There is no decision-making process. There are no 9 water system operations because DWR has not developed operating criteria for the Project. 10 172.



DWR does not know how the project will be operated and does not know many significant



11 aspects of how the project will be constructed. It is unable to provide a project description with the 12 completeness requisite to comply with Delta Reform Act’s specificity requirements. Project 13 approvals (including the NOD) violate the Delta Reform Act and must be set aside and the matter 14 remanded to the agency to complete the adaptive management plan, real-rime decision-making 15 process, and operating criteria before issuing a new NOD. 16 173.



DWR has lurched and lunged from a sweeping habitat conservation plan to various



17 iterations of water export projects, revising the formal CEQA project description as conflicting 18 demands buffet the project. The instability of the project description is betrayed by DWR’s 19 elongated and tortured attempts to justify changing the project description in the RDEIR. Like 20 many issues raised in the non-CEQA claims, the mercurial project description is also a violation of 21 CEQA’s requirement for a stable project description. 22 174.



To the date of filing this petition, not one of the “the persons or entities that contract to



23 receive water from the State Water Project and the federal Central Valley Project” have agreed to 24 pay “[t]he costs of the environmental review, planning, design, construction, and mitigation, 25 including mitigation required pursuant to Division 13 (commencing with Section 21000 of the 26 Public Resources Code), required for the construction, operation, and maintenance of any new Delta 27 water conveyance facility,” as required by Water Code section 85089. 28 175.



The “Project” lacks a description, lacks adaptive management, lacks real time operations, 41 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 and lacks most of its permits (each of which will place conditions on the Project and how much 2 water it can deliver). This lack of specificity has dissuaded any of the supposed beneficiaries of the 3 project from agreeing to pay for it because DWR is unable to provide a description of the project, 4 even behind closed doors, specific enough to inform its own patrons what they are buying. The 5 deferral of mitigation to an adaptive management plan that lacks performance measures or feasible 6 means to achieve mitigation or avoidance, is an independent violation of CEQA. 7 The Project Violates the Delta Reform Act Because It Does Not Employ Best Available Science 8 176. The Delta Reform Act requires that DWR employ best available science when planning and 9 executing the Project. DWR fails to employ best available science for many reasons, in many 10 instances. For example, DWR’s decision to expend billions of dollars on project construction, 11 disrupting the lives and livelihoods of Delta residents, before it knows if the project can be operated 12 without destroying the Delta ecosystem, has been soundly rejected by the relevant scientific 13 community. 14 177. “[S]etting species-specific thresholds and timelines for action … specific scenarios with 15 target thresholds, decision points, and alternatives” should be done “at the outset (now)” before 16 there is an irretrievable commitment of resources, not after construction has been underway for 17 years. (Review by the Delta Independent Science Board of the Bay Delta Conservation 18 Plan/California WaterFix Partially Recirculated Draft Environmental Impact Report/ Supplemental 19 Draft Environmental Impact Statement, September 30, 2015, p. 6.) 20 178. DWR proposes that “‘[a]n adaptive management and monitoring program will be 21 implemented to develop additional scientific information during the course of project construction 22 and operations to inform and improve conveyance facility operational limits and criteria’ (p. ES23 17). This is too late.” (Review by the Delta Independent Science Board of the Bay Delta 24 Conservation Plan/California WaterFix Partially Recirculated Draft Environmental Impact Report/ 25 Supplemental Draft Environmental Impact Statement, September 30, 2015., p. 5, quoting RDEIR, p. 26 ES-17.) 27 179. True to form, DWR has cut and pasted and re-shuffled paragraphs from the Recirculated 28 42 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 Draft EIR to the Final EIR. But nothing has changed. DWR still insists on the slow-motion-fast2 track approach to developing an adaptive management plan already rejected by the scientific 3 community. The page number has changed but the text remains identical. “An adaptive 4 management and monitoring program would be implemented to develop additional scientific 5 information during the course of project construction and operations to inform and improve 6 conveyance facility operational limits and criteria.” (FEIR, p. ES-31: 7–10, emphasis added.) 7 180.



Peter Moyle, of U.C. Davis, is considered by many to be the leading expert on the



8 endangered Delta Smelt. Professor Moyle recently commented on the uncertainties associated with 9 the Project and adaptive management in particular: 10 11 12 13 14 15 16 17 18



There are huge uncertainties associated with WaterFix and EcoRestore, especially in terms of their effects on fishes. Together, they are a giant experiment that may or may not work as promised, no matter what the models and experts say. The giant fish screens for WaterFix, for example, will be pushing screening technology to the limit, having to protect weak swimmers like smelt and small sturgeon, as well as juvenile salmon. WaterFix is supposed to operate using an adaptive management framework, to deal with uncertainty. This means management activities can change as construction and operations proceed, as conditions change, and as new information becomes available. The framework for adaptive management is just being established by the Delta Stewardship Council for EcoRestore; it appears to involve many diverse agencies and it isn’t clear how consensus decisions will be achieved. ‘True’ adaptive management treats each management action as an experiment with testable hypotheses and continuous monitoring that allows success or failure to be determined. Large-scale experimentation with projects of this magnitude is difficult, even with adequate monitoring. In short, adaptive management is a good idea but making it work at this scale would be unprecedented.



19 (Peter Moyle and James Hobbs, California WaterFix and the Delta Smelt, August 13, 2017.) 20 Professor Moyle’s comments re-enforce the need for a complete adaptive management plan to be in 21 place before construction begins. The legislature has already provided for enforcement of this 22 scientific necessity by requiring a complete adaptive management plan before issuing the NOD. The 23 fantasy fish screens, which DWR relies on to mitigate devastating impacts on endangered species in 24 the Delta are an unlawful deferred mitigation. No one has any idea if or how the fish screens will 25 work. 26 181.



With respect to construction activities alone, DWR has no idea how to deal with the multiple



27 challenges of tunneling two forty foot diameter tunnels 150 feet underground in Delta peat soil with 28 a water table in many locations much closer to the surface than 150 feet. Tunnel boring machines 43 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 are notorious for catching fire underground. Peat soil burns. Highway signs along Delta roads warn 2 motorists not to discard burning objects because peat soil burns. 3 182.



Before the Oroville Spillway failure, DWR ignored repeated warnings to re-enforce the



4 spillway, which failed due to circumstances that commenters warned it about. DWR was fined 5 $140,000 by the California Division of the Occupational Safety and Health Administration for 6 negligence in the spillway failure. 7 183.



DWR has no contingency plan or treatment of how tunnel boring operations will be



8 adaptively managed at all. DWR cannot be turned loose on a defenseless public with a half dozen 9 giant tunnel boring machines potentially incinerating the entire Delta. There are parallels between 10 DWR’s Oroville failure and future tunnel construction disasters. At Oroville, DWR was in the 11 process of developing an operations plan when the spillway failed. “A year earlier [before the 12 collapse], inspectors wrote, ‘The owner [DWR] is currently developing a plan to assure adequate 13 reservoir drawdown capacity for dam safety purposes.’” (Kurtis Alexander, Releasing water at 14 Oroville Dam a lingering problem, San Francisco Chronicle, February 18, 2017.) Obviously, the 15 tunnel construction adaptive management plan must be in place before construction begins, yet 16 eleven years into planning DWR has not started it. DWR’s failure to recognize the reasonable 17 foreseeable impact of fire and flood due to tunnel boring operations, and to adopt feasible 18 mitigation measures (e.g., a fire suppression plan and TBM fire suppression system) to avoid a 19 conflagration are independent violations of CEQA. 20 21 22 23 24 25 26 27 28



SECOND CAUSE OF ACTION The Project Violates the Public Trust Doctrine 184.



Petitioner hereby incorporates by reference each and every allegation set forth above,



inclusive. 185.



“The longstanding constitutional principle of reasonable use and the public trust doctrine



shall be the foundation of state water management policy and are particularly important and applicable to the Delta.” (Water Code § 85023.) 186.



The legislature imposed specific heightened public trust duties on the Project to increase



through-Delta flows of fresh water necessary to protect public trust resources. (Water Code § 85086 44 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 (c)(1) [directing that planning decisions for the BDCP be informed by “new flow criteria for the 2 Delta ecosystem necessary to protect public trust resources”].) 3 187.



The new flow criteria were promulgated by the State Water Resources Control Board in a



4 report in 2010 (“2010 Flow Criteria Report”). 5 188.



The State Water Resources Control Board adopted the 2010 Flow Criteria Report by



6 resolution as follows: In accordance with the Delta Reform Act, the State Water Board approves the report determining new flow criteria for the Delta ecosystem that are necessary to protect public trust resources.



7 8



9 (State Water Resources Control Board Resolution No. 2010-0039.) 10 189.



“The purpose of this report is to identify new flow criteria for the Sacramento-San Joaquin



11 Delta (Delta) ecosystem to protect public trust resources in accordance with the Delta Reform Act 12 of 2009, Water Code§ 85000 et seq.” (2010 Flow Criteria Report, p. 10.) 13 190.



The 2010 Flow Criteria Report concluded that “[t]he best available science suggest that



14 current flows are insufficient to protect public trust resources.” (2010 Flow Criteria Report, p. 2.) 15 191.



“There is sufficient scientific information to support the need for increased flows to protect



16 public trust resources; while there is uncertainty regarding specific numeric criteria, 17 scientific certainty is not the standard for agency decision making.” (2010 Flow Criteria Report, p. 18 4.) 19 192.



Numeric flow criteria needed to protect public trust resources include the following:



20



• 75% of unimpaired Delta outflow from January through June; • 75% of unimpaired Sacramento River inflow from November through June; and • 60% of unimpaired San Joaquin River inflow from February through June.



21 22 23 24 25 26 27



(2010 Flow Criteria Report, p. 5.) 193.



This compares with recent actual flows as follows in recent years : • approximately 30% in drier years to almost 100% of unimpaired flows in wetter years for Delta outflows; • about 50% on average from April through June for Sacramento River inflows; and • approximately 20% in drier years to almost 50% in wetter years for San Joaquin River inflows.



(2010 Flow Criteria Report, p. 5.)
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1 194.



The need is acute to increase flows in drier years in order to protect public trust resources.



2 195.



The Project thumbs its nose at the 2010 Flow Criteria Report. For example, the 75% of



3 unimpaired Sacramento River inflow is measured, inter alia, by taking stream flow measurements 4 on the Sacramento River at Rio Vista. (2010 Flow Criteria Report, p. 114.) The Project’s piecemeal 5 and incomplete operating criteria included a 3,000 cfs minimum flow requirement at Rio Vista for 6 the months of January through August. That is much less than the 75% of unimpaired flow needed 7 to protect public trust resources. However, even the de minimis 3,000 cfs requirement was shown 8 in strikeout type in the latest revision to the Project description. (California WaterFix Biological 9 Assessment, revised June 2017, table 3.1-1.). This, and other substantial changes in the project, 10 occurred after DWR purportedly closed the comment period on the EIR on January 30, 2017. DWR 11 did not issue its certification and NOD until July 21, 2017. This seven month illegal secret revision 12 process is an independent violation of CEQA. 13 196.



By way of further example, the Flow Criteria Report states that a flow of “13,000 to 17,000



14 cfs in the Sacramento River downstream of confluence with Georgiana Slough …from November 15 through June” is required to protect public trust resources. (2010 Flow Criteria Report, p. 114.) The 16 latest revision to the Project description provides for “7,000 cfs required in river after diverting at 17 the [new proposed] North Delta intakes” in the months of October and November. (California 18 WaterFix Biological Assessment, revised June 2017, table 3.1-1.) 19 197.



The location of the new proposed North Delta intakes is at Hood on the Sacramento River.



20 The project operating criteria therefore propose that a minimum of 7,000 cfs be left flowing in the 21 Sacramento River downstream of Hood after the Project has diverted water through the three new 22 proposed intakes.4 23 198.



Moving downstream from Hood on the Sacramento River, Sutter Slough branches off of the



24 River about three miles downstream of the intakes. Some of the 7,000 cfs remaining in the River 25 after diversion will flow into Sutter Slough, reducing the amount of flow in the River. Next, 26 27 28



4



DWR’s protestations that they have done modeling to show more flow in the River than 7,000 cfs under these conditions is irrelevant. If DWR would make the modeling assumptions and results enforceable operating criteria that would be another matter. But so far, DWR has refused to do so. The modeling assumptions and results are therefore largely irrelevant to the legal determinations before the Court. 46 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 continuing downstream approximately another mile and a half, Steamboat Slough branches off of 2 the River. Some of the remaining flow of the River will flow into Steamboat Slough. Continuing 3 downstream from Steamboat Slough approximately five miles more the next off-branch from the 4 main stem Sacramento River is the Delta Cross Channel. The Delta Cross Channel has operable 5 gates. If the gates are open, additional water will be removed from the Sacramento River. 6 Approximately three quarters of a mile downstream of the Delta Cross Channel Gates, one reaches 7 Georgiana Slough, which is also fed by the River. The River’s flow will be further reduced by water 8 flowing into Georgiana Slough. 9 199.



Downstream of confluence with Georgiana Slough, then, the River flow would be far less



10 than 7,000 cfs if DWR maintains the 7,000 cfs minimum bypass criteria at the new diversion points 11 as their operating criteria state. The Flow Criteria Report states 13,000 to 17,000 cfs at this point is 12 needed to protect public trust resources. The Project operating criteria provides for substantially less 13 than 7,000 cfs. 14 200.



The tables which contain the bypass and other flow rules are not all that difficult to



15 understand after a one is able to locate them amidst the tens of thousands of pages of superfluous 16 materials—and after one has been able to determine which of many versions is the current version. 17 However, DWR’s Chief of Operations showed that he did not understand them during his cross 18 examination at the State Water Resources Control Board hearings on the Project. DWR’s WaterFix 19 Deputy Program Manager, Jennifer Pierre, also did not understand the basic requirements of Delta 20 water quality standards or how key constraints on exports work. It is unclear who is designing the 21 project. It appears that the Metropolitan Water District of Southern California has the largest role in 22 shaping the Project and the best understanding of it amongst the state and local agencies.5 23 201.



DWR excuses its failure to protect public trust resources on the rationale that the Flow



24 Criteria Report repeatedly warns the reader that it does not take into account the many beneficial 25 uses competing with public trust needs. The report makes clear that it is non-regulatory and that in 26 27 5



DWR’s lawyers on the other hand, do understand the Project. Delta Alliance does not distinguish between DWR and



28 its counsel, however many of the arguments above attributed to DWR are understood only by its lawyers and not its staff. 47 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 setting regulatory water quality objectives the Board must balance protection of the environment 2 against beneficial use of water. 3 202.



However, the public trust doctrine requires that “before state courts and agencies approve



4 water diversions they should consider the effect of such diversions upon interests protected by the 5 public trust, and attempt, so far as feasible, to avoid or minimize any harm to those interests.” 6 (National Audubon Society v. Superior Court (1983) 33 Cal. 3d 419, 426.) “The state has an 7 affirmative duty to take the public trust into account in the planning and allocation of water 8 resources, and to protect public trust uses whenever feasible.” (Id. at 446.) 9 203.



The Flow Criteria Report gave DWR legislatively mandated benchmarks for what was



10 needed to protect the public trust and a roadmap giving the direction for achieving those 11 benchmarks feasibly. DWR failed to take direction and flaunted the public trust doctrine. 12 204.



A much higher level of protection of public trust resources is feasible and DWR must



13 achieve all feasible protections for the trust. The Project must be substantially changed. The Project 14 can meet water supply needs in conformance with the Delta Reform Act and protect the public trust, 15 but not in its current configuration. 16 205.



The Flow Criteria Report repeatedly gave DWR guidance on feasible means of protecting



17 the public trust, as did numerous commenters, the USEPA, and even a report commissioned by 18 DWR’s parent, the California Resources Agency. DWR ignored them all. 19 206.



The Flow Criteria Report informed DWR that [“t]he flow criteria highlight the continued



20 need for the BDCP to develop an integrated set of solutions and to implement non flow measures to 21 protect public trust resources.” (Flow Criteria Report, p. 4, emphasis added.) The fatal flaw with the 22 Project is that it is a single-focus engineering solution. It provides only for conveyance of water and 23 ignores all the other elements that are needed to comply with the Public Trust Doctrine, the Delta 24 Reform Act, and scientific consensus. 25 207.



There is scientific and policy consensus that a “portfolio approach” is the only way to move



26 forward in solving California’s water crisis. Portfolio elements include storage, conveyance, 27 operations, conservation, groundwater management and conjunctive use, integrated water 28 management, desalination, and water recycling. Several of these elements must be implemented 48 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 together to make any major California water project viable. 2 208.



The USEPA urged project proponents to include portfolio elements:



3



Other reasonable alternatives could be developed by incorporating a suite of measures, including Integrated Water Management, 1 water conservation, levee maintenance, and decreased reliance on the Delta. Such alternatives would be consistent with the purpose and need for the project, as well as with2 the California Bay Delta Memorandum of Understanding among federal agencies and the Delta Reform Act of 2009.



4 5 6 7 8 9 10 11 12 13 14



(USEPA Comment on the BDCP Draft Environmental Impact Statement, August 26, 2014.) 209.



asked the authors of this paper, as four former leaders of the Delta Science Program, to summarize the challenges faced by water supply and ecological resource managers in this critically important region of Northern California [the Delta].” (Louma, et al. Challenges Facing the Sacramento-Dan Joaquin Delta (2015), p. 4 (“Delta Challenges”).) 210.



17 18 19 20 21 22 23 24 25 26 27 28



The Delta scientists agreed with the scientists at the USEPA and the scientists at the State



Water Resources Control Board: Simultaneous attention to a portfolio that includes actions like addressing overuse and mis-use of water, and improving ground water management and storage, should accompany any necessary water infrastructure adjustments.



15 16



In “2014, the California Natural Resources Agency and the U.S. Department of the Interior



(Delta Challenges, p. 4.) 211.



Longtime California water system observer and reservoir operations expert Jay Lund has



written that “trying to justify individual projects rather than trying to find the best portfolio of activities to accomplish objectives, particularly environmental objectives … is backwards, and ineffective.”(California Water Blog, Expanding Water Storage Capacity in California, February 22, 2012.) 212.



Professor Jeffry Mount has long been a proponent of some kind of peripheral canal for the



Delta, particularly focusing his concerns on vulnerability of the current system to seismic risk. In assessing the BDCP, he concluded that the lack of the portfolio element of storage was a major flaw in the BDCP: In sum, although there are many regulatory and infrastructure constraints, BDCP does make use of the dual points of diversion to create modest increases in wet year exports and, depending on which export scenario is evaluated, equal to or greater exports in drier years. BDCP therefore does not achieve the broader goal of reducing pressure on the Delta during dry years by shifting exports to wet years. 49 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint
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(Mount, et al., Panel Review of the Draft Bay Delta Conservation Plan, September 2012 (emphasis original).) “Expanding storage, particularly groundwater storage, would have created considerably more flexibility in exports, particularly during wet years.” Id. 213.



Increased storage capacity in an integrated storage-conveyance project would allow a “Big



Gulp–Little Sip” approach, where water is diverted through any new intakes only at times of high flow allowing for a baseline of greater through-Delta flows at most times, and especially during dry periods and the summer-fall months. 214.



California’s water supply system is handicapped by limited storage capacity. This deficit is



being made worse by climate change because a significant amount of California’s effective storage is in the form of the snow pack, which stores winter precipitation until the spring and early summer. 215.



“New surface and groundwater storage is necessary to manage the timing of water for



people and for fish. Done right, additional storage can make efficient water management possible and better allow for water use that is wildlife friendly.” (Delta Plan, p. 16.) 216.



The Delta Plan’s key strategy is to build a “Better System: Storing Floods to Ride Out



Droughts (and Give the Delta a Break).” (Delta Plan, p. ES-6.) 210.



The California Water Plan Update 2005 estimated that through groundwater banking there is



“the potential to increase average annual water deliveries by 2 million acre-feet” in conjunction with reoperation of existing surface water reservoirs. (California Water Plan Update Chapter 4, page 4-2.) 217.



Yet, DWR’s operations chief was ignorant of the need for portfolio elements, including



storage, to increase system flexibility. He did not understand the ever-recurring scenario of the very following winter after his testimony, when millions upon millions of acre feet of water was diverted in flood channels around the Delta and out to sea because the state’s reservoirs were overflowing. 218.



There is scientific consensus that there are feasible methods available to protect public trust



resources and achieve the water supply objectives of the BDCP through a portfolio approach to the



27 project, including storage. 28 219.



A portfolio approach to the BDCP that would protect public trust resources is feasible, the 50 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 BDCP in its current guise fails to protect public trust resources, and DWR must “protect public 2 trust uses whenever feasible.” (Id. at 446.) The BDCP must be remanded to DWR with instructions 3 to comply with its public trust obligations by re-designing the BDCP to include feasible portfolio 4 elements. The failure and dogged refusal to consider portfolio elements is also a violation of 5 CEQA’s requirement to study a reasonable range of alternatives and to adopt all feasible avoidance 6 and mitigation measures. 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26



THIRD CAUSE OF ACTION The Project Violates State and Federal Rulemaking Statutes Through Substituting Unlawful Adaptive Management for Legally Required Administrative Procedures California Constitution Separation of Powers the California Administrative Procedure Act; the California Porter Cologne Water Quality Act; the California Public Resources Code 220.



Petitioner hereby incorporates by reference each and every allegation set forth above,



inclusive. 221.



Currently water quality policy and objectives in the Delta are set and revised through a



rulemaking-like procedure followed by an adjudicative procedure, both conducted by the State Water Resources Control Board. (See United States v. State Water Resources Control Bd. (1986) 182 Cal. App. 3d 82 (“the Racanelli decision” or “Racanelli”).) 222.



First the Board adopts or updates its Water Quality Control Plan. The legislature exempted



the adoption or amendment of Water Quality Control Plans from the APA. However, the Water Code imposes alternative notice and comment procedural requirements similar to rulemaking under the APA. The adoption or amendment of a water quality control plan is final agency action subject to judicial review. 223.



Next, the board holds an adjudicative proceeding conducted pursuant to Chapter 4.5 of the



APA to allocate responsibility to individual entities for meeting the objectives of the Water Quality Control Plan. The order promulgated at the end of the adjudicative proceeding constitutes final agency action subject to judicial review.
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1 224.



The federal government also imposes water quality and flow requirements on the Delta



2 through the issuance of biological opinions, sometimes including Reasonable and Prudent 3 Alternatives to proposed actions in the Delta pursuant to the federal Endangered Species Act. 4 225.



The State Water Resources Control Board also issues water quality certifications with regard



5 to an action in the Delta’s compliance with section 401 of the federal Clean Water Act. The USEPA 6 also has authority over water quality certifications and water quality objectives in the Delta. 7 226.



The United States Army Corps of Engineers issues Clean Water Act section 404 permits as



8 well as enforcing the Rivers and Harbors Act and the National Historic Preservation Act. 9 227.



DWR seeks to abolish all of these regulatory processes with regard to actions in the Delta



10 and roll all of the former regulation into “adaptive management.” It seeks to divest the State Water 11 Resources Control Board of its water quality policy authority through a one-time approval of the 12 BDCP and its adaptive management authority. This is akin to the pseud-elections in banana 13 republics where dictators for life are “voted” into office and the concept of one-man-one-vote-one14 time is similar to one-water rights-change petition-one hearing-one time that DWR seeks to foist on 15 the Board and hapless downstream water rights holders. It is contrary to law. “The Board is 16 singularly responsible for adopting state policy for water quality control (§ 13140), defined to mean 17 ‘the regulation of any activity or factor affecting water quality … .” (Racanelli, 182 Cal. App. 3d at 18 124.) 19 228.



The BDCP might be best understood through the lens of Water Contractor discontent with



20 the federal Endangered Species Act. Contractors have come to believe that their water system has 21 been hijacked in service of environmental objectives that they believe are superfluous or wrong— 22 and perhaps even harmful to the environment. 23 229.



Water Contractors are particularly aggrieved because water that is sent out to sea in service



24 of the Endangered Species Act is water that they pay for, whether they get it or not, pursuant to the 25 terms of their long-term supply contracts. 26 230.



Water Contractors have tried for years to escape the maw of the Endangered Species Act,



27 which has been called the “Pit Bull” of environmental statutes, introducing legislation in Congress 28 to repeal or amend the Act almost every legislative season. 52 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 231.



Water Contractors have recently installed their lobbyist, David Bernhardt, as Deputy



2 Secretary of the United States Department of the Interior in furtherance of their federal policy 3 agenda. 4 232.



After years of struggling in the ESA’s vice-like grip, Contractors devised a clever and bold



5 end run around the ESA. The BDCP, as a federal Habitat Conservation Plan, would provide them 6 with a fifty-year assurance of no new ESA demands on “their” water, so long as they operated the 7 BDCP according to the federally approved Habitat Conservation Plan, which they would devise and 8 control. 9 233.



The Contractors’ masterful stroke of genius was in the adaptive management plan for the



10 Habitat Conservation Plan. Rather than restrict their activities in service of the environment, the 11 adaptive management plan was designed to give them control over the ESA requirements. The ESA 12 Pit Bull was swallowed by the unhinged jaws of the Anaconda-like adaptive management plan. The 13 Authority for all operational decisions and changes in operations was vested in an “authorized 14 entity group,” which the Contractors effectively controlled. 15 234.



As Professor Mount commented on this arrangement:



16



We do not believe that the draft Plan satisfies this second requirement, as it vests veto authority over necessary changes in the biological objectives, conservation measures, adaptive management strategies and the terms and conditions of the BDCP itself, not in the regulatory agencies, but in the regulated entities [Water Contractors] that comprise the Authorized Entity Group.



17 18



19 (Mount Report, p. 87.) As mentioned above, Professor Mount has been, and continues to be, an 20 advocate for some form of peripheral canal. 21 235.



The Department of Water Resources was largely excluded from essential management



22 decisions during the crafting of the BDCP. Governor Brown’s chief facilitator for the Project was 23 Deputy Resource Agency Secretary Jerry Meral. Mr. Meral presided at all BDCP public meetings 24 and conducted the Project’s interactions with stakeholder and other agencies, such as the Delta 25 Stewardship Council. 26 236.



As an internal email from Mr. Meral to the Delta Stewardship Council shows, Mr. Meral’s



27 guidance came largely from the Water Contractors: 28



Hi Joe: 53 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1



Attached is an analysis prepared by Greg Zlotnick at my request of the impacts of the draft Delta Plan on BDCP. I would ask that you not consider it "input" to the process and not post it to the web since it isn't a formal submittal on our or Greg's part. Perhaps the most productive way to proceed is for us to meet in person or by phone and go through the issues raised in Greg's memo. We do have a call scheduled for 4 pm today, but I have an off-site meeting at 5, and so will have to leave at 4:30. Perhaps we should reschedule that time to give you and your staff more time to consider the issues raised in Greg's memo, and to discuss them. I have some times open tomorrow. If that or something else might work, please talk with Beth to reschedule.
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Jerry (Email from Jerry Meral to Delta Stewardship Council Executive Director Joe Grindstaff, May 23, 2011.) 237.



Mr. Meral was forced out of the BDCP after five members of Congress demanded his



resignation because of his unusually candid remarks, widely reported in the press, confirming that the BDCP “is not about, and has never been about saving the Delta. The Delta cannot be saved.” 238.



As described in the introduction to this Petition, the BDCP ultimately failed to qualify as a



state Natural Communities Conservation Plan and at the same time failed to qualify as a federal Habitat Conservation Plan. The management structure has also subsequently been revised. However, the end run around the ESA and other statutes through adaptive management was not jettisoned with the habitat restoration. It remains a part of the Project proposal. 239.



The use of adaptive management as a way to evade state and federal rulemaking statutes is a



topic of concern among legal scholars. (See, e.g., J.B. Ruhl, Regulation by Adaptive Management-Is It Possible? (2005) 7 Minn. J.L. Sci. & Tech. 21, 31 [noting, “there is good reason to doubt whether regulation by adaptive management is possible without substantial change in administrative law.”]; J.B. Ruhl & Robert L. Fischman, Adaptive Management in the Courts (2010) 95 Minn. L. Rev. 424, 427 [noting “adaptive management procedures, no matter how finely crafted, cannot substitute for showing that a plan will meet substantive management criteria required by law.”].) 240.



“Adaptive Management” has become a talisman among project proponents nationwide.



Although the concept is indisputably on solid scientific ground, the term is too often deployed only to back-load management decisions in order to facilitate future inaction.
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1 241.



“Our overall assessment is that, although courts genuinely and often enthusiastically endorse



2 adaptive management theoretically, they frequently are underwhelmed by how agencies implement 3 adaptive management in the field.” (J.B. Ruhl & Robert L. Fischman, Adaptive Management in the 4 Courts (2010) 95 Minn. L. Rev. 424, 427.) 5 242.



Even honestly conceived adaptive management plans have difficulty “satisfying procedural



6 due process and providing finality.” (Legal Barriers to the Restoration of aquatic systems and the 7 utilization of adaptive management (1998) 23 Vt. L. Rev. 177.) The finality issue is important 8 because the BDCP adaptive management plan seeks to defer ecosystem life-or-death decisions to 9 adaptive management processes that may never constitute final agency action, and therefore may 10 never be ripe for judicial review. Those future high-level decision would effectively abolish or 11 amend current legal requirements put in place through notice and comment agency rulemaking (or 12 its equivalent), or other agency actions that constitute final agency action for purposes of judicial 13 review. 14 243. The legitimacy of the administrative state depends on effective judicial review of agency 15 actions and the state and federal administrative procedure acts and California and United States 16 Constitutions so require. The BDCP adaptive management plan would effect an unlawful and 17 unconstitutional ouster of jurisdiction of state and federal courts. 18 244. Here, DWR’s (Contractor’s) adaptive management approach is to obtain approval for a shell 19 that sweeps away a robust system of regulation and replaces it with an as yet to be defined adaptive 20 management plan. 21 245. In evading regulation through adaptive management, the Project violates the California 22 Constitution, the United States Constitution, the California Administrative Procedure Act and the 23 federal Administrative Procedure Act, as well as the procedural and substantive requirements of the 24 Porter Cologne Water Quality Act, the federal Clean Water Act, the federal Rivers and Harbors Act, 25 the National Historic Preservation Act, and the California Public Resources code sections 26 addressing, inter alia, historic preservation. 27 246. The entire adaptive management plan is an unlawful deferred mitigation under CEQA. 28 55 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint
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FOURTH CAUSE OF ACTION The FEIR Violates The California Environmental Quality Act 247.



Petitioner hereby incorporates by reference each and every allegation set forth above,



inclusive. 248.



Without limiting the scope of the defects Petitioner alleges, specific examples follow of how



the FEIR fails to be legally adequate in various instances. Headings of types of defects and the



7 examples under those headings are illustrative and do not limit the scope of defects alleged. 8 The FEIR Fails as an Informational Document 9 249.



First, foremost, and dispositively, the FEIR fails as an informational document. The failure



10 of the BDCP FEIR to inform the public and decision-makers of the environmental consequences of 11 the Project, and the egregious and numerous procedural violations, have entered the legal lexicon as 12 a metaphor for a CEQA process gone bad. “BDCP EIR” has come to mean “legally inadequate 13 EIR.” 14 250.



The frustration and furor over the CEQA process for this project is unprecedented. In the



15 forty-seven years that CEQA has been in existence, no other project has garnered the withering 16 sustained, universal criticism from the legal and scientific communities. 17 251.



Typical of the frustration and outrage over the FEIR are comments from the normally stolid



18 scientist and the Delta Independent Science Board: 19 20 21



For over three years, the Delta ISB has been specifically requesting summaries and comparisons: first in June 20121, p. 1). Appallingly, such summaries and comparisons remain absent in the Current Draft, then in June 2013, and again in a review of the Previous Draft in May 2014 (footnote 1, p. 1). Appallingly, such summaries and comparisons remain absent in the Current Draft.



22 (Delta ISB EIR Review, p. 9.) 23 252.



In response its complaints about the horridly inadequate nature of the EIR, DWR responded to



24 the scientists by lying to them about the requirements for a legally adequate EIR. The independent 25 scientists, without any legal training, and little prior experience with CEQA, were told by DWR’s 26 lawyers that “CEQA made us do it.” DWR deflected criticism by misrepresenting the requirements 27 imposed by statute, regulation, and case law. Somehow, in DWR’s version of the world, Courts require 28 56 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 EIRs to be massive, confusing, and formatted according to some secrete judicial cannon of crypto2 jargon. 3 253.



Of course nothing could be further from the truth. Courts demand clarity, plain English, and



4 readily understandable documents. 5 254.



Responding to DWR’s misrepresentations, the ISB attempted to explain to DWR what is



6 required of the BDCP EIR in order to meaningfully inform decision-makers, the public, and the 7 scientific community about the consequences of this particular Project (regardless of whether the law 8 required it or not). Ironically, the scientists—using common sense rather than legal training—and 9 accurately described the legal standard for an adequate EIR: 10



The Sacramento – San Joaquin Delta presents interconnected issues of water, biological resources, habitat, and levees. Dealing with any one of these problem areas is most usefully considered in light of how it may affect and be affected by the others. The effects of any actions further interact with climate change, sea-level rise, and a host of social, political, and economic factors. The consequences are of statewide importance.



11 12 13



These circumstances demand that the California WaterFix EIR/EIS go beyond legal compliance. This EIR/EIS is more than just one of many required reports. Its paramount importance is illustrated by the legal mandate that singles it out as the BDCP document we must review.



14 15 16



It follows that the WaterFix EIR/EIS requires extraordinary completeness and clarity. This EIR/EIS must be uncommonly complete in assessing important environmental impacts, even if that means going beyond what is legally required or considering what some may deem speculative (below, p. 4). Further, the WaterFix EIR/EIS must be exceptionally clear about the scientific and comparative aspects of both environmental impacts and project performance (p. 9).



17 18 19 20



These reasonable expectations go largely unmet in the Bay Delta Conservation Plan/California WaterFix Partially Recirculated Draft Environmental Impact Report/Supplemental Draft Environmental Impact Statement Draft (herein, “the Current Draft”). We do not attempt to determine whether this report fulfills the letter of the law. But we find the Current Draft sufficiently incomplete and opaque to deter its evaluation and use by decision-makers, resource managers, scientists, and the broader public.



21 22 23 24 25 26



(Delta ISB EIR Review, p. 1.) 255.



The Project EIR was conducted in concert with the federal EIS and the single document



produced serves as a joint EIR/S. A memorandum from the chair of the President’s Council on
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1 Environmental Quality aptly summarizes the fallacious nature of DWR’s arguments that the “courts 2 made them do it” and judges force agencies to write opaque and jargon-laden reports: 3 4 5 6



All NEPA environmental documents, not just EIS’s, shall be written in plain language, follow a clear format, and emphasize important impact analyses and relevant information necessary for those analyses, rather than providing extensive background material. Clarity and consistency ensure that the substance of the agency's analysis is understood, avoiding unnecessary confusion or risk of litigation that could result from an ambiguous or opaque analysis.



7 (Memorandum for Heads of Federal Departments and Agencies, from Nancy H. Sutley, Chair 8 Council on Environmental Quality, March 6, 2012.) California law and courts impose requirements 9 similar to those explained by Ms. Sutley. 10 256.



The fundamental purpose of an Environmental Impact Report is to “[i]nform governmental



11 decision makers and the public about the potential, significant environmental effects of proposed 12 activities.” (Cal. Code Regs., tit. 14, § 15002.) 13 257.



“EIRs shall be written in plain language and may use appropriate graphics so that decision-



14 makers and the public can rapidly understand the documents.” (Cal. Code Regs., tit. 14, § 15140.) 15 258.



The BDCP Draft EIR “lack[ed] key information, analyses, summaries, and comparisons. The



16 missing content is needed for evaluation of the science that underpins the proposed project. 17 Accordingly, the Current Draft fails to adequately inform weighty decisions about public policy.” (Delta 18 ISB Review, p. 4.) 19 259.



The Final EIR was no better. Even if the Final EIR would have improved that would have been



20 far too late in the process for meaningful consideration of impacts early enough in the process to be 21 value. “On August 14, 2015, representatives of California WaterFix assured us that this kind of content 22 would eventually appear, but only in the Final Report. That will be far too late in the EIR/EIS process 23 for content so critical to comprehending what is being proposed and its potential impacts.” (Delta ISB 24 Review, p. 10.) 25 260.



Rather than inform, the intent of the FEIR is to obfuscate, in large part through overwhelming



26 the reader with irrelevant, repetitive, hyper-technical text. Like a sumo wrestler, the FEIR deploys its 27 enormous heft to smother opponents under the tremendous weight of its 80,000 pages. 28 58 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 261.



“The text of draft EIRs should normally be less than 150 pages and for proposals of unusual



2 scope or complexity should normally be less than 300 pages.” (Cal. Code Regs., tit. 14, § 15141.) 3 262.



The repetition of blocks of text, disorganization, and lack of appropriate graphics,



4 summaries, and comparisons unnecessarily add 30% or more to the length of the document. Even 5 without the legally mandated cogent analysis of environmental impacts, which would require 6 changing the substance of the document, a competent technical editor could make the document 7 more readable, more informative, and shorter. The old adage, “I didn’t have time to write you a 8 short letter,” is particularly applicable here. BDCP consultants simply did not expend the time and 9 effort needed to professional edit the document for length. 10 263.



Consultant ICF’s brazen lack of concern for clarity and chutzpah to tell a group of innocent



11 scientists that EIRs are supposed to be opaque and confusing are reasons alone enough to set side 12 the FEIR. One shudders to think what ICF, which prepares hundreds of EIRs for the state’s most 13 complex projects, will produce next if the BDCP FEIR is deemed adequate as an informational 14 document. 15 264.



In addition to lazy preparation, the FEIR also intentionally misleads readers by summary



16 tables that mischaracterize findings buried deep in analysis and technical appendices. In order to 17 find the truth, the reader cannot depend on the summaries but must trace through the FEIR’s myriad 18 tables, references, cross-references, and re-cross-references. 19 265.



For example, Delta Alliance pointed out the following misleading section of the EIR:



20



Two of the significant unmitigated adverse impacts/effects of preferred Alternative 4A disclosed by the 2013 Draft EIR/S were GW-8 and GW-9, which are statewide impacts to groundwater. Table ES-9 lists GW-8 and GW-9 as having no impact for new alternatives 2D, 4A, and 5A. 2015 RDEIR ES-43. However, a tiny footnote cue, appearing only on the column “Impact Conclusion Before Mitigation,” directs the reader to footnotes stating that the preferred alternative, Alternative 4A, “could have” significant/adverse unmitigated impacts on groundwater. The right-hand column, “Impact After Mitigation,” lists Alternative 4A as LTS and B (less than significant or beneficial). This is false. The actual finding purporting to be summarized is that the “overall impact for Alternative 4A [on groundwater supplies and recharge is] considered significant and unavoidable.” RDEIR/S 4.3.3-8. Most readers of this table will skim the right-hand columns, which list as “S” or “SU” or “A” those impacts that are significant and unmitigated. On this method, Alternative 4A appears benign, which it is not. An executive summary table constructed with the aim of alerting readers to significant impacts that are worthy of further perusal in the body of the document would not have presented information in this manner.



21 22 23 24 25 26 27 28



59 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 (Comments of Save the California Delta Alliance, October 30, 2015.) This kind of 2 subterfuge is rampant throughout the document. 3 266.



Portions of the EIR are presented in tiny font that appears to be five or six point, and



4 generally the EIR is a confusing, boated mess. The “EIR process protects not only the 5 environment but also informed self-government.” Laurel Heights Improvement Assn., 47 6 Cal.3d at 392. Only “through an accurate view of the project may the public and interested 7 parties and public agencies balance the final project’s benefits against its environmental 8 cost, consider appropriate mitigation measures [and] properly weigh other alternatives.” 9 The CEQA process is thus fatally deficient in that it failed to inform the public and the 10 decision makers of vital information at a meaningful time and continues to fail to disclose 11 the true nature of the project, what is actually at stake here, and the impacts of the Project. 12 The FEIR Fails to Consider a Reasonable Range of Alternatives. 13 267.



As set forth above, DWR doggedly refused to consider a portfolio alternative or



14 portfolio elements. 15 268.



An alternative with portfolio elements is required to make a reasonable range of



16 alternatives and it is difficult if not impossible for the Project to achieve its stated purpose 17 without portfolio elements. 18 269.



As Delta Alliance explained in its administrative record comments, DWR’s



19 arguments against even considering a portfolio alternative lack merit: 20 21 22 23 24 25 26 27



The arguments against even considering one portfolio alternative with even one portfolio element are found at 2013 Draft EIR/S Appendix 3A § 3A.11.1.1 at 3A-82–83. This section rejects a call from the Natural Resources Defense Council to consider a portfolio alternative and generally eliminates any portfolio approach as well. The principal argument is that portfolio elements are “beyond the scope of an HCP/NCCP focused on the Delta.” 2013 Draft EIR/S 3A-81. The first part of this answer, that an HCP/NCCP cannot accommodate portfolio elements, is gone because preferred Alternative 4A is not an HCP/NCCP and the idea of BDCP/Fix qualifying as an HCP/NCCP is, for all practical purposes, dead. The second part, that Fix is focused on the Delta, begs the question and ignores the overwhelming consensus that single-focus in-Delta projects cannot solve the problems of water supply and in-stream ecological needs, which are two sides of the same coin. (Delta Alliance October 30, 2015, RDEIR Comments, p. 17)
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1 270.



DWR’s further excuses as to why it was powerless to consider any portfolio elements are



2 debunked in Delta Alliance’s October 30 Comments. 3 271.



Numerous unmitigated significant adverse impacts remain in the Project. Many, if not all,



4 of these impacts would be avoided with the inclusion of one or more portfolio elements. DWR’s 5 failure to consider a reasonable range of alternatives caused significant adverse impacts which could 6 have been easily avoided and at the same time would have advanced the Project’s objectives. 7 272.



A list of specific impacts that could have been avoided by inclusion of portfolio elements is



8 provided in Delta Alliances October 30, 2015, administrative record comments. Delta Alliance 9 explained how portfolio elements would avoid the listed impacts and provided numerous “how to” 10 attachments to help DWR understand how portfolio elements would make a better project from its 11 perspective. Delta Alliance was ignored. 12 273.



In addition to its failure to consider portfolio elements, DWR unreasonably eliminated



13 “screening alternatives” which were given only cursory consideration. Excluding these alternatives 14 from serious consideration, including screening alternative 9A, produced an unreasonably limited 15 range of alternatives for consideration. 16 The CEQA Statements of Objectives and Fundamental Underlying Purpose Were Interpreted Unreasonably Narrowly or, in the alternative, Were Unreasonably Narrowly Drawn. 17 18 274.



The USEPA concluded that the NEPA Statement of Purpose and Need more than allowed



19 for consideration of portfolio alternatives. (USEPA Comments on BDCP, August 26, 2014.) The 20 EPA is statutorily charged with reviewing the adequacy of federal agencies’ EIS documents and is 21 expert in their interpretation. There is little difference between a NEPA Statement of Purpose of 22 Purpose and Need and a CEQA Statement of Objectives and Fundamental Underlying Purpose. 23 DWR repeats over and over that the purposes of the project are to bring stability to the SWP and 24 enhance the Delta ecosystem. DWR’s argument that a canal or tunnels from Hood to Tracy is the 25 only Project that could fulfill the Project objectives is absurd. 26 275.



Agencies have been increasingly using statements of purpose to narrow the range of



27 alternatives studied. 28 276.



Courts are increasingly recognizing that lead agencies may abuse the 61 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 statement of purpose and need to evade the requirement to earnestly evaluate a 2 reasonable range of alternatives. See, e.g., National Parks & Conservation Ass’n v. 3 Bureau of Land Mgmt., 606 F.3d 1058, 1072 (9th Cir. 2009) (summarizing 9th Circuit 4 precedent to “forbid the [lead agency] to define its objectives in unreasonably narrow 5 terms”) (striking down lead agency’s EIS because “[a]s a result of this unreasonably 6 narrow purpose and need statement, the [lead agency] necessarily considered an 7 unreasonably narrow range of alternatives”); see also id. at 1071 (stating that the court 8 will “determine whether the [lead agency’s] purpose and need statement properly states 9 the [lead agency’s] purpose and need … in a manner broad enough to allow consideration 10 of a reasonable range of alternatives”). 11 277.



Courts also scrutinize unreasonably narrow interpretations of purpose and need



12 statements by lead agencies where the statement of purpose and need, fairly read, would 13 allow for consideration of alternatives that the lead agency rejected as outside the 14 project’s purpose and need statement. See, e.g., Center for Biological Diversity v. 15 National Highway Traffic Safety Admin., 538 F.3d 1172, 1219 (9th Cir. 2008) (holding 16 that “[w]e also disagree with [the lead agency] that Petitioners’ suggested alternatives 17 would not be reasonably related to the project’s purpose”). 18 278.



To the extent DWR interpreted or drew its Statement of Objectives in terms so narrow as to



19 exclude any portfolio elements from any of the alternatives, those actions are unlawful and the 20 resultant unreasonably narrow range of alternatives violates CEQA. 21 279.



DWR also failed to consider conveyance options that would include delivering water in



22 times of surplus to new and existing groundwater recharge facilities. 23 DWR Unlawfully Changed The Project Description. 24 280.



All of alternatives 1–9 described in the 2013 Draft EIR/S were designed to qualify as an



25 NCCP and HCP. The changed project description is intended to eliminate any HCP from the 26 project. This is not a permissible change or “lessening” of the project, as DWR argues in its defense 27 of the change. Those cases that allow a changed project description to “lessen” a project do so on 28 the rationale that the environmental balance is thereby tipped in favor of the environment. A smaller 62 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 project has fewer and less severe impacts. Here, the change increases harm to the environment and 2 eliminates benefits to the environment. 3 281.



The conservation “gold standard” of an HCP, promised to the public from the outset, has



4 been abruptly abandoned. This tips the balance sharply against the environment and in favor of 5 water diversion without any real environmental benefit. The current project description and 6 alternatives that include mitigations and “environmental commitments” anticipate more 7 environmental harm and less environmental benefit. 8 282.



The Project is still the BDCP and the tunnels are still Conservation Measure 1. However, if



9 BDCP wishes to argue that the change in project description changed the Project to something other 10 than BDCP, that would be an admission that the project description change was unlawful. You can’t 11 change the legal identity of a project midstream. 12 DWR Failed to Recirculate the Draft EIR When Legally Required To Do So And Failed To Recirculate the FEIR When It Made Substantial Changes To The Project And Was Apprised 13 Of New Information; A Final EIR Cannot Erase the Procedural Injury Stemming From Failing To Recirculate At The Time Recirculation is Required. 14 283. As described above the Draft EIR, as circulated, was inadequate to inform the public and 15 decision makers of the impacts and nature of the Project and effectively deprived the public of the 16 right to comment on the Draft EIR. 17 284. The USEPA gave the DEIR/S a failing grade of “3”. A grade of 3 requires revision and 18 recirculation under NEPA. DWR and its federal partner, USBR, availed themselves of a “unique 19 circumstances” exception to the federal recirculation requirement. The “unique circumstances” 20 exception has no basis in federal law, has never been seen before, and will never be seen again. This 21 failure will be grounds to strike down the federal EIS if and when USBR issues a Record of 22 Decision on the Project. 23 285. There is no unique circumstances exception under California law for a Draft EIR. The 24 certification of the EIR must be set aside with instructions to produce a legally adequate draft and to 25 circulate that draft for public comment. 26 286. Many commenters, including Delta Alliance, provided comments with new information and 27 changed circumstances that required recirculation, however DWR brushed aside any all new 28 63 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 information requiring re-circulation. DWR changed the Project in many ways, including reducing 2 the amount of barge traffic and thereby increasing the amount of heavy truck traffic on tiny quiet 3 Delta roads, but did not recirculate to evaluate this and other changes that took place after the FEIR 4 was finalized but before it was certified. 5 287.



The ISB’s comments and the USEPA’s comments both established that the Draft EIR failed



6 to disclose the environmental impacts of the Project and was so woefully inadequate as to require 7 revision and recirculation. Many commenters made the same point. No commenter on the Draft EIR 8 found it adequate. However, DWR failed to correct and recirculate it. 9 DWR Failed To Adequately Respond To Comments 10 288.



DWR failed to revise the EIR to provide the information requested by the ISB and failed to



11 adequately respond to the ISB’s comments. 12 289.



DWR failed to adequately respond to the comments of Delta Alliance and many other



13 commenters. 14 290.



DWR’s belated responses to some comments after the comment period closed, does not cure



15 its failure to respond to comments at earlier stages when required. 16 DWR Failed to Provide a Stable Finite Project Description. 17 291.



As described above and detailed further in Delta Alliance’s July 29,2014 and October 30,



18 2015, administrative record comments, and the comments of others, DWR has doggedly refused to 19 provide a lawful or meaningful Project description and has continually changed the Project 20 description. 21 292.



The Project description is, and has been, false, misleading, and inadequate.



22 Failure To Adequately Define Baseline Conditions 23 290. 24 25 26



The FEIR fails to take account of current and imminent future baseline conditions with



regard to water quality, water temperature, recreation, baseline ambient noise, species viability, salinity, habitat degradation, and other critical factors.
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1 291.



DWR failed to conduct vital baseline biological surveys, including bat roosting sites at the



2 intake construction zone as well as throughout the construction area, and the current usage of 3 4 5



habitat in the construction zone by many other species as well. Failure To Analyze Secondary Effects Including Growth Inducing Impacts.



6 292.



The FEIR fails to adequately analyze growth the growth inducing impacts of increasing



7 water exports on areas that receive exported Delta water. 8 293. 9



DWR failed to consider numerous secondary effects, including the shift in recreational



boating to other regions of the state, and other secondary effects detailed in the comments of Delta



10 11 12



Alliance and others. Failure To Describe And Evaluate Significant Impacts



13 294.



DWR failed to identify, describe, and evaluate many significant impacts, including the



14 effects of toxic algae, impacts on water quality, air quality, impacts on groundwater including 15 impacts on drinking water wells, the character of the Delta-as-place, water supply (particularly 16 17 18 19



water supply for in-Delta users), agricultural resources, biological resources, land uses, public services, air quality, aesthetics, greenhouse gas / climate change, traffic, agriculture, and cumulative impacts, including but not limited to those listed above.



20 295.



DWR failed to identify, describe and evaluate impacts on climate change and carbon



21 emissions. The SWP uses an enormous amount of electricity. The Edmonston Pumping Plant, 22 which pushes Delta water over the Tehachapi Mountains to Southern California, is the largest 23 24



single-point user of electricity in California employing fourteen 80,000 horsepower pumps for a total of 1,120,000 horsepower. The Project locks in the continued use of these pumps and changes



25 26 27



the current direction of moving to local and regional supplies instead of pumping Delta water over mountain ranges.
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1 295.



Example of failure to address impacts on public services, include DWR’s decision to ignore



2 comments of the Clarksburg Fire Depart on the impacts of the project on public safety, failure to 3 4 5 6 7



analyze impacts of navigation obstruction on the ability of the county sheriffs and coast guard boats to respond to timely respond to emergencies. Some of these impacts that are now significant could be mitigated. For example, DWR could pay for new additional patrol boats and fund additional crews for those boats.



8 Failure To Describe And Evaluate Reasonable And Feasible Mitigation Measures That Could Eliminate Or Substantially Lessen Significant Environmental Impacts Of The Project 9 296. The FEIR fails to evaluate mitigation measures to offset the Project’s impacts on water 10 quality, the character of the Delta-as-place, water supply (particularly water supply for in-Delta 11 users), agricultural resources, biological resources, land uses, public services, air quality, aesthetics, 12 13 greenhouse gas / climate change, and cumulative agricultural resources. 14 297.



The Project fails to evaluate feasible mitigation measures to offset the noise generated from



15 construction activity, particularly pile driving, by inter alia, considering alternate construction 16 17 18 19



methods, and alternate locations for facilities. 298. The Project fails to evaluate feasible mitigation and avoidance measures to offset or avoid impacts on recreation and Delta as place, including a different route for conveyance.



20 299.



DWR unlawfully used “environmental Commitments” as an excuse for mitigation and



21 avoidance measures. CEQA does not provide for non-binding “environmental commitments” to 22 replace required identification, avoidance, and mitigation of impacts. DWR, in part, deploys the 23 24



environmental commitment tactic to avoid unlawful deferred mitigation measures that lack performance standards, feasible means of accomplishment, and are deferred to future plans or



25 26 27



programs that are entirely undefined. Changing the name to “environmental commitment” does not allow DWR to utilize unlawful deferred mitigation measures.
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1 300.



The FEIR defers review of most Project elements to future processes under the federal



2 Endangered Species Act. 3 301.



The FEIR unlawfully defers review of many Project elements to “adaptive management” at



4 some future unspecified time under unspecified processes. 5 Unlawful Deferral of Mitigation 6 302.



In numerous instances the FEIR unlawfully defers mitigation to future plans and measures



7 that lack specific performance measures and without identifying any feasible means of 8 accomplishing mitigation. 9 303. 10 304.



Almost all mitigation depends on the as yet to be determined adaptive management plan. Fantasy fish screens are another example of deferred mitigation and/or avoidance. Fish



11 screens on intakes kill fish. The larger the intake the more fish are killed. The Project intakes are 12 enormous, at approximately three quarters of a mile long for each of three intakes. There is no 13 precedent for fish screens that do not kill fish. There is no basis whatsoever to assume that DWR 14 can magically produce fish screens that surpass all previous technology with as yet no idea how the 15 fish screens will be designed or operated. At a minimum, DWR must perform physical modeling, 16 testing various configurations of fish screens, before it can assume that zero-entrainment fish 17 screens are within the bounds of human capacity. 18 Failure To Adequately Investigate Delta Conditions, Project Effects, And Scientific Implications Of The Project 19 305. CEQA Guideline § 15125 requires that an agency conduct adequate investigation in the 20 process of promulgating an EIR. 21 306. The amount and nature of investigation required will of course vary depending on the 22 nature, complexity, and potential for adverse effects. Here, the fate of the most important estuary 23 on the west coast of north and south America is at stake. The legislature specifically mandated that 24 the DWR use best available science. The bar here for what is an adequate scientific investigation 25 under these circumstances is very high. 26 307. DWR relies almost entirely on an un-validated mathematical model, using erroneous 27 assumptions, and deploying the model in a manner contrary to that recommended by peer 28 67 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 reviewers. The model cannot accurately predict any condition. DWR claims that the modeling can 2 accurately predict comparative results of various scenarios even though the underlying numerical 3 predictions are wrong. This defies common sense and was specifically called out by the Aquatic 4 Science Peer Review as fallacious. 5 308.



The way the model is used, the erroneous assumptions used for input into the model, and the



6 way model results are presented (for example mean monthly averages instead of instantaneous or 7 daily results) are antithetical to means and methods generally accepted by the relevant scientific 8 community. 9 399.



DWR performed no baseline field assessment of cyanobacteria and refused to perform such



10 an assessment or recirculate the EIR when directly informed of rapidly worsening cyanobacteria 11 problems in the Delta. 12 13



FIFTH CAUSE OF ACTION Violation of California Constitution Article X, section 2 and Violation of the Delta Protection Act, Violation of Area of Origin Statutes



14 15 16 17 18 19 20 21 22 23 24 25 26 27



400.



California Constitution, Article X, section 2, prevents the unreasonable, non-beneficial use



of water. Section 2 provides in pertinent part that “waste or unreasonable use or unreasonable method of use of water be prevented, and that the conservation of such waters is to be exercised.” Section 2 further provides that “unreasonable use or unreasonable method of use or unreasonable method of diversion of water,” are prohibited. 401.



The method of diversion proposed, three massive, untested, highly destructive intakes is



unreasonable. 402.



The use of water to be diverted, inter alia, the increase in exports to fuel the exponential



expansion of water-intensive crops in this state, including almonds, is unreasonable and wasteful. 403.



The diversion at Hood, preventing water from flowing through the Delta is a waste of water.



Currently through Delta flows allow beneficial use of Delta water without decreasing exports for further beneficial use in export areas. The new diversions will eliminate or reduce in-Delta use
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1 because south and central Delta waters, downstream of the new intakes, waters will become too 2 polluted. 3 404.



One of the primary reasons for the Project is the Metropolitan Water District’s desire to



4 obtain high quality, fresh Sacramento River water in order to mix the high quality water with salty 5 water that it receives from the Colorado River. Eliminating in-Delta beneficial uses to obtain 6 “mixing water” is a waste of water. 7 405.



Met has designed the project so that its new supplies diverted through the new intakes will



8 be segregated from water that may continue to be drawn from the south Delta for export. Met 9 proposes to expand and split the Clifton Court Forebay into two parts. One part will hold and export 10 high quality Met water, while the other part will hold and export polluted CVP water. The CVP 11 contractor’s water supply will be degraded from its present quality. In particular, the CVP water 12 will be exposed to high concentrations of cyanobacteria, which is toxic to humans. There are few 13 means to treat drinking water supplies that are contaminated with cyanobacteria. Water resource 14 engineers recommend source reduction in the host water body to eliminate cyanobacteria before it is 15 withdrawn. The Project will make it impossible to eliminate cyanobacteria from the south and 16 central Delta because it entrenches a reduction in fresh water flows through the south and central 17 Delta. Therefore CVP contractors will be deprived of clean water. Using high Quality Sacramento 18 River water to dilute Met’s Colorado River supplies at the expense of CVP Contractors is a waste of 19 water. 20 406.



The Delta Protection Act and Area of Origin Statutes provide that no water may be exported



21 from the Delta until all in-Delta needs are met, and that the Delta shall be protected. The Project 22 will make it impossible to meet in-Delta needs, and will devastate the Delta. It therefore violates the 23 law. 24 25 26 27



SIXTH CAUSE OF ACTION Declaratory Relief 407.



Petitioner hereby incorporates by reference each and every allegations set forth above,



inclusive.
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1 408.



An actual controversy has arisen and exists between Petitioner and DWR, as more fully set



2 forth above, Petitioner contends that the DWR’s approval of the Project, certification of the Final 3 4 5 6 7



EIR, Statement of Overriding Considerations, and Findings failed to comply with CEQA, the Delta Reform Act, and other applicable laws including but not limited to the Public Trust Doctrine, California Constitution, and the rulemaking requirements of the Government Code. 409.



Petitioner is informed and believes and on that basis alleges that Respondent DWR disputes



8 Petitioner’s contentions as described and alleged herein. 9 410. 10 411. 11



Petitioner has no adequate remedy at law. Petitioner seeks a judicial determination of the respective rights and duties with respect to



the DWR’s compliance with CEQA, the Delta Reform Act, and other applicable laws.



12 PREPARATION OF RECORD



13 14



412.



Petitioner has elected to prepare the administrative record or to pursue an alternative method



15 of record preparation to Pub. Res. Code § 21167.6(b)(2). A true and correct copy of the 16 Notification of the Election to Prepare the Administrative Record is attached hereto As Exhibit B. 17 18 19 20 21 22 23 24 25 26 27 28



PRAYER FOR RELIEF WHEREFORE, Petitioner prays for relief as follows: 1.



For alternative and preemptory writs of mandate, commanding the DWR to: a)



vacate and set aside approval of the Project; b) vacate and set aside certification of the Final EIR; c) prepare a legally adequate EIR for the project; and d) suspend any and all activity pursuant to the DWR’s approval of the Project that could result in an adverse change or alteration to the physical environment or could result in an expenditure of state funds in furtherance of the Project until DWR has complied with all requirements of CEQA and all other applicable state and local laws, policies, ordinances, and regulations as directed by this Court. 2.



For a stay, temporary restraining order, preliminary injunction, and permanent



injunction prohibiting any actions by DWR pursuant to DWR’s approval of the Project and 70 Petitioner Save the California Delta Alliance’s Verified Petition and Complaint



1 certification of the FEIR until the DWR has fully complied with all requirements of the Delta 2 Reform Act, CEQA, and all other applicable laws, polices, and regulations. 3



3.



For a declaration that DWR’s actions approving the Project are inconsistent with the



4 Delta Reform Act and other applicable laws and that the approvals are therefore invalid and have no 5 force and effect. 6



4.



For a declaration that DWR’s actions certifying the FEIR and approving the Project



7 violated CEQA and that the certification and project approval have no force and effect. 8



5.



For costs of suit.



9



6.



For attorney fees pursuant to the Code of Civil Procedure section 1021.5.



10



7.



For such other and further relief as the Court may deem just and proper.



11



Dated: August 21, 2017 Law Offices of Michael A. Brodsky



12 13 14 15



/s/ Michael A. Brodsky By: Michael A. Brodsky Attorney for Petitioner Save the California Delta Alliance
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EXHIBIT A



EXHIBIT B



1 2 3 4 5 6 7 8 9 10 11 12 13 14 15



MICHAEL A. BRODSKY, SBN 219073 Law Offices of Michael A. Brodsky 201 Esplanade, Upper Suite Capitola, California 95010 Telephone: (831) 469-3514 Fax: (831) 471-9705 Email: [email protected] Attorney for Petitioner/Plaintiff Save The California Delta Alliance



SUPERIOR COURT OF THE STATE OF CALIFORNIA IN AND FOR THE COUNTY OF SACRAMENTO SAVE THE CALIFORNIA DELTA ALLIANCE Petitioner and Plaintiff, v. California Department of Water Resources, a California state Agency, and Does 1 through 100, inclusive,



16 17



CEQA CASE Case No. Filed Under Cal. Environmental Quality Act (CEAQ) Notice of Election to Prepare the Record Public Resources Code § 21167.6(b)(2)



Respondents and Defendants.



18 19 20 21 22 23 24 25 26 ______________________________________________________________________________________ Petitioner Save The California Delta Alliance’s Notice of Election to Prepare Record



1 2 3 4 5



NOTICE OF ELECTION TO PREPARE RECORD Petitioner Save the California Delta Alliance elects to prepare the record of proceedings in the above-captioned matter, or alternatively, to pursue an alternative method of record preparation pursuant to Public Resources Code section 21167.6(b)(2).



6 7



Dated August 21, 2017



8 9



By:



10 11 12 13 14 15



/s/Michael A. Brodsky Michael A. Brodsky Law Offices of Michael A. Brodsky 201 Esplanade, Upper Suite, Capitola, CA 95010 831-469-3514 Attorney for Petitioner Save the California Delta Alliance



16 17 18 19 20 21 22 23 24 25 26 1 ____________________________________________________________________________________________________________ Petitioner Save the California Delta Alliance’s Notice of Election to Prepare Record



























[image: writ petition.pdf]
writ petition.pdf












[image: WRIT-T.T.V.DHINAKARAN.pdf]
WRIT-T.T.V.DHINAKARAN.pdf












[image: Writ -Former CM death.docx_1482844902277.pdf]
Writ -Former CM death.docx_1482844902277.pdf












[image: AIRPORT WRIT PETITION FINAL.pdf]
AIRPORT WRIT PETITION FINAL.pdf












[image: final PIL Writ-minimum wages.pdf]
final PIL Writ-minimum wages.pdf












[image: AIRPORT WRIT PETITION FINAL.pdf]
AIRPORT WRIT PETITION FINAL.pdf












[image: WRIT PETTIION IN PDF.pdf]
WRIT PETTIION IN PDF.pdf












[image: SC Writ of Mandamus_2016 Elections.pdf]
SC Writ of Mandamus_2016 Elections.pdf












[image: SC Writ of Mandamus_2016 Elections.pdf]
SC Writ of Mandamus_2016 Elections.pdf












[image: writ petition 2015 certified.pdf]
writ petition 2015 certified.pdf












[image: SHUHAIB WRIT(Media copy).pdf]
SHUHAIB WRIT(Media copy).pdf












[image: Writ Petitition- Beef Ban.pdf]
Writ Petitition- Beef Ban.pdf












[image: Austin Cooper 2232014 WRIT 250 Topic Proposal ...]
Austin Cooper 2232014 WRIT 250 Topic Proposal ...












[image: Petition for a Writ of Certiorari - Supreme Court]
Petition for a Writ of Certiorari - Supreme Court












[image: Writ Grad Handbook 2016-17.pdf]
Writ Grad Handbook 2016-17.pdf












[image: 2017-08-18 Petition for Writ of Mandate.pdf]
2017-08-18 Petition for Writ of Mandate.pdf












[image: 2 Petition for Writ of Certiorari.pdf]
2 Petition for Writ of Certiorari.pdf












[image: xk layout case writ of execution.pdf]
xk layout case writ of execution.pdf












[image: USSC Petition for Writ of Certiorari.pdf]
USSC Petition for Writ of Certiorari.pdf












[image: 25 Writ petition Civil 349 of 2006.pdf]
25 Writ petition Civil 349 of 2006.pdf












[image: 2 Petition for Writ of Certiorari.pdf]
2 Petition for Writ of Certiorari.pdf












[image: Defence against writ petitions & PILs relating to GST.pdf]
Defence against writ petitions & PILs relating to GST.pdf















cwq writ stamped.pdf






Loadingâ€¦ Whoops! There was a problem loading more pages. Retrying... Whoops! There was a problem previewing this document. Retrying... Download. Connect more apps... Try one of the apps below to open or edit this item. cwq writ stamped.pdf. cwq writ stamped.pdf. Open. Extract. Open with. Sign In. Main menu. 






 Download PDF 



















 772KB Sizes
 1 Downloads
 257 Views








 Report























Recommend Documents







[image: alt]





writ petition.pdf 

3 days ago - to life and liberty to every citizen who is. against the interest of some of the. powerful persons in the State etc. The. suspicious death of Justice Loya , Adv. Kahandalkar are the serious examples of. situation. The future victims are 














[image: alt]





WRIT-T.T.V.DHINAKARAN.pdf 

the Section 8 of the Representation of Peoples Act. The said section. enumerates ... (1) Without prejudice to any award of penalty by the adjudicating officer.














[image: alt]





Writ -Former CM death.docx_1482844902277.pdf 

Whoops! There was a problem loading more pages. Main menu. Displaying Writ -Former CM death.docx_1482844902277.pdf.














[image: alt]





AIRPORT WRIT PETITION FINAL.pdf 

Rajiv Gandhi Bhawan, Block B,. Safdarjung Airport Area, Vasant Vihar,. New Delhi 110003. 4. Director, Airport Authority of India. Dabolim Airport. Dabolim â€“ Goa.














[image: alt]





final PIL Writ-minimum wages.pdf 

Public Interest Litigation, under article 226 The Constitution of India. And ... Constitution of India. And ... Through Advocate Kusum Sharma, President. Ch No.














[image: alt]





AIRPORT WRIT PETITION FINAL.pdf 

in Writ/Civil/Criminal jurisdiction. The Petitioner. has always endeavoured to see that the rule of. law prevails at all times and that the. Authorities do not violate ...














[image: alt]





WRIT PETTIION IN PDF.pdf 

Through Secretary. Ministry of Law & Justice. Jaisalmer House. New Delhi. Contesting. Respondent no. 1. 2. Supreme Court Collegium. Through Secretary General. Supreme Court of India. Tilak Marg,. New Delhi. Contesting. Respondent no. 2. 3. High Court














[image: alt]





SC Writ of Mandamus_2016 Elections.pdf 

Jerroll M. Sanders. 227 N. Highway 67, Suite 265. St. Louis, MO 63101. Telephone Number: 917.523.9163. Email: [email protected]. Pro Se Litigant.














[image: alt]





SC Writ of Mandamus_2016 Elections.pdf 

Jerroll M. Sanders. 227 N. Highway 67, Suite 265. St. Louis, MO 63101. Telephone Number: 917.523.9163. Email: [email protected]. Pro Se Litigant.














[image: alt]





writ petition 2015 certified.pdf 

Page 2 of 28. 1. 2. 3. 4. 5. 6. 7. 8. 9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19. 20. 21. 22. 23. 24. 25. 26. 27. 28. TABLE OF CONTENTS ! !! ! VERIFIED PETITION!














[image: alt]





SHUHAIB WRIT(Media copy).pdf 

had been given to Hon'ble Chief Minister urging to entrust the investigation. of the case to CBI. No action has been taken till date. It is now understood. that the govt. was succumbed to pressure by the District Committee of CPM. Party and has decli














[image: alt]





Writ Petitition- Beef Ban.pdf 

of livestock is in the exclusive domain of the State Legislature under Entry. 15 of the ... who purchase from markets and those who purchase from farms, and of.














[image: alt]





Austin Cooper 2232014 WRIT 250 Topic Proposal ... 

roommate review it for me and he was able to find some grammatical errors that I have not seen, which is an added benefit when finalizing the topic proposal.














[image: alt]





Petition for a Writ of Certiorari - Supreme Court 

Jun 11, 2018 - buried on the Property after the expropriation date. The trial court rendered its judgment finding that the value of the Property was $16,000,000, ...














[image: alt]





Writ Grad Handbook 2016-17.pdf 

Download. Connect more apps... Try one of the apps below to open or edit this item. Writ Grad Handbook 2016-17.pdf. Writ Grad Handbook 2016-17.pdf. Open.














[image: alt]





2017-08-18 Petition for Writ of Mandate.pdf 

SACRAMENTO. 1. 2. 3. 4. 5. 6. 7. 8. 9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19. 20. 21. 22. 23. 24. 25. 26. 27. 28. -1-. PETITION FOR WRIT OF MANDATE. 93837805.1 0056321-00003. JAMES C. SANCHEZ (SBN 116356). City Attorney. SANDRA G. TALBOTT (SBN 14009














[image: alt]





2 Petition for Writ of Certiorari.pdf 

Download. Connect more apps... Try one of the apps below to open or edit this item. 2 Petition for Writ of Certiorari.pdf. 2 Petition for Writ of Certiorari.pdf. Open.














[image: alt]





xk layout case writ of execution.pdf 

Sign in. Page. 1. /. 1. Loadingâ€¦ Page 1 of 1. Page 1 of 1. Main menu. Displaying xk layout case writ of execution.pdf. Page 1 of 1.














[image: alt]





USSC Petition for Writ of Certiorari.pdf 

USSC Petition for Writ of Certiorari.pdf. USSC Petition for Writ of Certiorari.pdf. Open. Extract. Open with. Sign In. Main menu. Whoops! There was a problem ...














[image: alt]





25 Writ petition Civil 349 of 2006.pdf 

Termination of Pregnancy Act, 1971 are also being consciously. violated and misused. The Parliament wanted to prevent the same and enacted. the Pre-Conception and Pre-Natal Diagnostic Techniques. (Prohibition on Sex-Selection) Act, 1994 (for short 't














[image: alt]





2 Petition for Writ of Certiorari.pdf 

Whoops! There was a problem loading more pages. Retrying... 2 Petition for Writ of Certiorari.pdf. 2 Petition for Writ of Certiorari.pdf. Open. Extract. Open with.














[image: alt]





Defence against writ petitions & PILs relating to GST.pdf 

Page. 1. /. 1. Loadingâ€¦ Page 1 of 1. WWW.TAXSCAN.IN - Simplifying Tax Laws. Page 1 of 1. Main menu. Displaying Defence against writ petitions & PILs relating to GST.pdf. Page 1 of 1.


























×
Report cwq writ stamped.pdf





Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description















Close
Save changes















×
Sign In






Email




Password







 Remember Password 
Forgot Password?




Sign In



















Information

	About Us
	Privacy Policy
	Terms and Service
	Copyright
	Contact Us





Follow us

	

 Facebook


	

 Twitter


	

 Google Plus







Newsletter























Copyright © 2024 P.PDFKUL.COM. All rights reserved.
















