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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA CIVIL DIVISION CONOR CRIMMINS,



: : Plaintiff, : : v. : : DISTRICT OF COLUMBIA ADVISORY: NEIGHBORHOOD COMMISSION 5B, : : Defendant. : ____________________________________:



C.A. No. 2013 CA 004225 B Judge Michael K. O’Keefe Next Event: Status Hearing, TBA



DEFENDANT ANC 5B’S REPLY TO PLAINTIFF’S OPPOSITION TO ITS MOTION FOR RECONSIDERATION Defendant Advisory Neighborhood Commission 5B (“ANC 5B”), by and through the undersigned, respectfully submits this reply to plaintiff’s opposition to its motion for reconsideration. INTRODUCTION The central issue in this action is whether the Court erred in granting summary judgment to the plaintiff and finding that the audio recording of a Single Member District meeting made by Commissioner Carolyn Steptoe that never was disclosed to the ANC 5B or ever integrated in its files is a public record subject to disclosure. As demonstrated by ANC 5B, contrary to the Court’s findings, the law did not require Commissioner Steptoe to record ad hoc meetings with members of her neighborhood. In fact, the statutes relied upon by the Court are inapplicable to Commissioner Steptoe’s actions as the Representative of the Single Member District. Moreover, this Court erred when it weighed the record evidence and drew an unreasonable inference that
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ANC 5B, as a whole, used or relied on Commissioner Steptoe’s audio recording. On the record before the Court, the plaintiff was not entitled to summary judgment. While the plaintiff argues that the issue is now moot because the audio recording is no longer available, it is not. The Court’s finding in this District of Columbia Freedom of Information Act (“FOIA”) case made the plaintiff the prevailing party eligible for an award of attorney fees and costs. The unavailability of the audio tape does not change the Court’s ruling or plaintiff’s eligibility for attorney fees and costs. Because the Court erred in granting summary judgment to the plaintiff, ANC 5B’s motion is not frivolous but meritorious. Plaintiff’s opposition fails to adequately address the Court’s errors of law or otherwise establish entitlement to summary judgment. Thus, for the reasons more fully discussed below and in its underlying motion, ANC 5B respectfully requests that this Honorable Court reconsider and vacate its November 1, 2013, Order, and either allow it to re-file its motion for summary judgment or sua sponte grant ANC 5B summary judgment as a matter of law. ARGUMENT I.



ANC 5B’s Motion Complies With The Relevant Procedural Rules



The plaintiff argues that ANC 5B is asking this Honorable Court to reconsider a final order. However, the Order issued by the Court is not a final order as it does not address all issues pending before the Court. In the plaintiff’s complaint, he seeks liability as well as the imposition of attorney fees. See Complaint, generally. In fact, plaintiff only moved for “partial” summary judgment. See Pl.’s Mot. for Partial Summ. J., generally. Furthermore, the Court has not ruled on any fee petition that may be filed by this plaintiff. Superior Court Rule of Civil Procedure 54(b) provides: When more than 1 claim for relief is presented in an action… the Court may direct the entry of a final judgment as to 1 or more but fewer than all of the claims 2



or parties only upon an express determination that there is no just reason for delay and upon an express direction for the entry of judgment. In the absence of such determination and direction, any order or other form of decision, however designated, which adjudicates fewer than all the claims… shall not terminate the action as to any of the claims..., and the order or other form of decision is subject to revision at any time before the entry of a judgment adjudicating all the claims and the rights and liabilities of all the parties.” D.C. Super. Ct. Civ. R. 54(b). Here, while the Court granted the plaintiff’s “partial” motion for summary judgment, it did not expressly determine that there was no just reason for delay and direct that judgment be entered in favor of the plaintiff. See Order, dated Nov. 1, 2013, at 7. Absent such express direction, the order is subject to revision at any time before the entry of a judgment adjudicating all the claims and the rights and liabilities of all the parties. D.C. Super. Ct. Civ. R. 54(b). Thus, the Court’s November 1, 2013, order is subject to revision until a final judgment has been entered. Rule 59(e) authorizes the filing of a motion to alter or amend a judgment within ten days after the entry of a final judgment. D.C. Super. Ct. R. 59(e). Because no final judgment has been entered in this case, Rule 59(e) is not appropriate. II.



The Unavailability Of The Audio Recording Does Not Render ANC 5B’s Motion Moot



The plaintiff also argues that ANC 5B’s motion for reconsideration is now moot because the audio recording is no longer available. See Pl.’s Opp., at 8. “In general a case becomes moot when the issues presented are no longer ‘live’ or the parties lack a legally cognizable interest in the outcome.” Murphy v. Hunt, 455 U.S. 478, 481 (1982). Here, ANC 5B still has a legally cognizable interest in the outcome of its motion for reconsideration because the Court’s decision will directly impact whether the plaintiff is eligible for attorney’s fees under FOIA. See D.C. Official Code § 2-537(c) (permitting, but not requiring, award of attorney’s fees and other costs of litigation where complainant prevails in whole or in part); Riley v. Fenty, 7 A.3d 1014, 10203



21 (D.C. 2010) (finding that plaintiff did not prevail in whole or in part where public body voluntarily produced majority of requested documents before he initiated the lawsuit). Thus, the cases that the plaintiff relies on concerning the effect of an event rendering a case moot after final judgment and pending appeal are inapposite here, particularly since no final judgment has been entered in this case. Pl.’s Opp. at 8 (citing Thorn v. Walker, 912 A.2d 1192, 1997 (D.C. 2006) (quoting Settlemire v. D.C. Office of Employ. Appeals, 898 A.2d 902, 907 (D.C. 2006)). If the plaintiff believes that his complaint is now moot, then he may of course voluntarily dismiss his claim against ANC 5B. Otherwise, the Court should consider ANC 5B’s motion for reconsideration because its resolution has real legal consequences for both parties. III.



The Court Erred In Applying The ANC And Open Meetings Statutes Here



The plaintiff does not dispute, and thus appears to concede, that the Court erred in applying the Advisory Neighborhood Commission Act, D.C. Official Code § 1-309.10, and the Opening Meetings statute, D.C. Official Code § 1-207.42, to the April 27, 2013 meeting of Single Member District 5B04 and the actions of Commissioner Steptoe. Pl.’s Opp. at 9. Instead, the plaintiff argues that the Court’s application of those statutes is irrelevant because the audio recording was a public record. The plaintiff asserts that “the Recording was created by Commissioner Steptoe in the course of her official duties and contains ‘information available to an agency in its decision-making processes.’” Pl.’s Opp. at 9 (quoting Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 144 (1989)). Plaintiff oversimplifies the Court’s Order, and its clear reliance on these statutes in reaching its opinion. In its Order, the Court opined that, It is clear to the Court that [Cmmr. Steptoe] made the recording to comply with the law and to assist her in doing her job. Therefore, the recording is a public record, regardless of whether she used her personal audio recorder to create it.
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Order, dated Nov. 1, 2013, at 6 (quoting Bureau of Nat’l Affairs v. U.S. Dep’t of Justice, 742 F.2d 1484 (D.C. Cir. 1982) (recommending “totality of the circumstances” analysis involving creation, purpose, use and maintenance of the records sought). As explained in its motion for reconsideration, there is no evidence in the record to support the Court’s finding that Commissioner Steptoe was required to record the meeting of her constituents, or that ANC 5B as a whole—as opposed to Commissioner Steptoe—used the audio recording. Def.’s Mot. for Recon. at 13-15 (explaining how the audio recording fails to satisfy the Bureau of National Affairs totality of the circumstances test). Instead, the Court attributed great weight to its misapprehension of the law, i.e. that the ANC Act and Opening Meetings statute requires Single Member District representatives to record their meetings, and erroneously found that the audio recording was a public record subject to disclosure under FOIA. IV.



The Court Made Impermissible Credibility Determinations



The plaintiff misunderstands ANC 5B’s argument that the Court made improper credibility determinations in its opinion. Pl.’s Opp. at 9 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986)). ANC 5B does not argue that there are material facts in dispute. Def.’s Mot. for Recon. at 7 n.5. On the contrary, ANC 5B submits that the Court erred by making a credibility determination, i.e. finding the claim that Commissioner Steptoe created the recording for her own personal use as not credible, despite the absence in the record of any contrary substantive evidence. Order, dated Nov. 1, 2013 at 7. Additionally, the Court erred when it credited plaintiff’s claimed statements of material undisputed facts in the absence of evidence that actually supported the statements. “On summary judgment, the court [cannot] make credibility determinations or weigh the evidence.” Tolu v. Ayodeji, 945 A.2d 596, 601 (D.C. 2008) (citations omitted). “Rather, the
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court must review the record to see if it ‘demonstrates that there is no genuine issue of material fact on which a jury could find for the non-moving party.’” Id. (quoting Holland v. Hannan, 456 A.2d 807, 814 (D.C. 1983)). “Thus, if an impartial trier of fact, crediting the non-moving party’s evidence, and viewing the record in the light most favorable to the non-moving party, may reasonably find in favor of that party, then the motion for summary judgment must be denied.” Id. (quoting Weakley v. Burnham Corp., 871 A.2d 1167, 1173 (D.C. 2005)). Furthermore, the parties are required to cite to the record that supports their claimed undisputed facts. See Rule 12-I(k) (Any statement filed pursuant to this section of this Rule shall include therein references to the parts of the record relied on to support such statement and shall be a part of the record). See also Rule 56(e). Moreover, mere allegations are insufficient to support the entry of summary judgment. Instead, the moving party has the burden of proof and all inferences which may be drawn from subsidiary facts are to be resolved against him, not in his favor. See Willis v. Cheek, 387 A.2d 716 (D.C. 1978). Here, Commissioner Steptoe represented that she made the recording for her own personal use.1 Additionally, in emails, Commissioner Steptoe, speaking as representative of SMD 5B04, stated that she records meetings. In reviewing the record evidence, the Court made a credibility determination as to whether Commissioner Steptoe’s statement was true and found against her. Order, dated Nov. 1, 2013 at 6. Anderson, 477 U.S. at 255 (“The evidence of the non-movant is to be believed, and all justifiable inferences are to be drawn in his favor.”). Furthermore, no reasonable juror could infer, from Commissioner Steptoe’s averments, or the information in her emails, that Commissioner Steptoe was duty bound to create the recording, 1



The plaintiff makes much of the fact that undersigned counsel was unable to articulate for what personal use Commissioner Steptoe created the recording. To clarify, undersigned counsel represents ANC 5B and not Commissioner Steptoe in her role as an SMD representative. The proper inquiry is whether ANC 5B—as the partyagency—used or relied on the audio recording and the answer is a resounding “no” based on the declaration of ANC 5B’s former recording secretary, Tiffany Bridge.
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did not do so for her own personal reasons, or that ANC 5B used or relied on this particular audio recording. Accordingly, because the Court’s Order was based on this impermissible credibility finding, the Court’s Order must be revisited and vacated. V.



ANC 5B Does Not Misapprehend the Burden Of Proof In FOIA



Finally, the plaintiff attacks ANC 5B for allegedly misapprehending the burden of proof in a motion for summary judgment under FOIA. Pl.’s Opp. at 10 (citing Riley v. Fenty, 7 A.3d 1014, 1018 (D.C. 2010). ANC 5B appreciates that FOIA places the burden of defending a decision to withhold production of requested records on the agency. Riley, 7 A.3d at 1018 (citing D.C. Official Code § 2-537(b)). That burden, however, does not change the legal standard on a motion for summary judgment in FOIA actions. See Fraternal Order of Police v. District of Columbia, --- A.3d ---, 2013 WL 6227788 at *2 (D.C. 2013) (“[S]ummary judgment is appropriate where there are no material facts in issue and it is clear that the movant is entitled to judgment as a matter of law.”)(emphasis added); see also District of Columbia v. Fraternal Order of Police, 75 A.3d 259, 264 (D.C. 2013) (“In the FOIA context [applying the standard] requires that [the court] ascertain whether the agency had sustained its burden of demonstrating the documents requested are exempt from disclosure under the FOIA.” (citations omitted)). Against this backdrop, the plaintiff submits that ANC 5B is disingenuously arguing that there are numerous factual disputes in the record. As explained above, this mischaracterizes ANC 5B’s argument. ANC 5B asks the Court to reconsider its order not because there are genuine factual disputes, but because the plaintiff failed to support his motion for summary judgment with evidence that support his entitlement to summary judgment. In fact, the evidence relied upon by this plaintiff simply does not support his claim. The Court misapplied the legal standard by weighing the evidence against ANC 5B, and not drawing all reasonable inferences
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from the record in favor of ANC 5B, the non-moving party. For these reasons, ANC 5B respectfully request that this Honorable Court reconsider its November 1, 2013, opinion and vacate its Order granting partial summary judgment to the plaintiff. VI.



There Is No Need For Discovery



In conclusion, the plaintiff asks that the Court grant him an opportunity to conduct discovery if it is persuaded to reverse its earlier ruling. First, a movant may only seek affirmative relief. Plaintiff is not the movant in this filing. Second, plaintiff has not shown that any specific discovery will support any argument that he made in his motion for summary judgment and that any discovery sought would entitle him to summary judgment. Third, it is well settled that “[d]iscovery is to be sparingly granted in FOIA actions.” Pub. Citizen Health Research Group v. FDA, 997 F.Supp. 56, 72 (D.D.C. 1998); see Schrecker v. United States Dep't of Justice, 217 F.Supp.2d 29, 35 (D.D.C. 2002) (“Discovery in FOIA is rare and should be denied where an agency’s declarations are reasonably detailed, submitted in good faith and the court is satisfied that no factual dispute remains”). To “justify discovery … the plaintiff must make a showing of bad faith on the part of the agency sufficient to impugn the agency's affidavits or declarations, or provide some tangible evidence that an exemption claimed by the agency should not apply or summary judgment is otherwise inappropriate.” Carney v. United States Dep’t of Justice, 19 F.3d 807, 812 (2d Cir. 1994) (citing Goland v. CIA, 607 F.2d 339, 355 (D.C.Cir.1978), cert. denied, 445 U.S. 927 (1980)); see also Voniche v. F.B.I., 412 F. Supp. 2d 60, 72 (D.D.C. 2006) (finding “exception to limiting the scope of discovery is made if the plaintiff has made a sufficient showing that the agency acted in bad faith.”). Here, no such showing can be made. ANC 5B, the only party defendant, has not acted in bad faith in this litigation and plaintiff has submitted no argument or proof that ANC 5B has
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acted in bad faith. In fact, the record is uncontested that ANC 5B never had possession of the audio tape (which is clearly demonstrated by the Declaration of Tiffany Bridge) and therefore it was never integrated into ANC 5B’s files. As such, the audio tape is not a public record subject to disclosure. Nor will discovery demonstrate that the statute upon which the Court relies is applicable to the actions of Commissioner Steptoe when she audio taped the Single Member District meeting. Instead, this is a legal issue that must be determined by this Court. More importantly, a review of the statutes related to this FOIA matter and the applicable law in this jurisdiction regarding FOIA and the actions of Single Member District representatives clearly demonstrate that Commissioner Steptoe was not required to audio tape the Single Member District meeting in accordance with her duties, and the audio tape is not a public record of ANC 5B under FOIA. The plaintiff has simply not shown the need for discovery in this action and this argument is irrelevant as to whether ANC 5B is entitled to reconsideration of this Court’s Order. WHEREFORE, for the reasons set forth above, ANC 5B respectfully requests that this Honorable Court reconsider its Order dated November 1, 2013, vacate that Order and sua sponte enter judgment in favor of ANC 5B. Respectfully Submitted, IRVIN B. NATHAN Attorney General for the District of Columbia GEORGE C. VALENTINE Deputy Attorney General, Civil Litigation Division /s/ Patricia A. Oxendine______________________ PATRICIA A. OXENDINE D.C. Bar No. 428132 Chief, General Litigation Sec. IV
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/s/ Shermineh C. Jones_______________________ SHERMINEH C. JONES D.C. Bar No. 499900 Assistant Attorney General Office of the Attorney General 441 Fourth Street, N.W., Suite 630 South Washington, D.C. 20001 (202) 724-6648; (202) 727-6295 Telephone (202) 715-7724 Facsimile [email protected] CERTIFICATE OF SERVICE I hereby certify that on December 6, 2013, a copy of the foregoing was served via the Court’s electronic filing system, CaseFileXpress.com, on the following: Don Padou, Esq. Law Office of Don Padou 1335 Lawrence Street NE Washington, DC 20017 Counsel for the Plaintiff /s/ Shermineh C. Jones_______________________ SHERMINEH C. JONES Assistant Attorney General
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