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INFRASTRUCTURE CONCESSION REGULATORY COMMISSION



Disclosure of Project and Contract Information in Public Private Partnerships in Nigeria - Introductory Note The Infrastructure Concession Regulatory Commission (“the Commission”) has been working with the World Bank Institute (WBI) Public Private Partnerships Practice for improving disclosure practices in Public Private Partnership (PPP) contracts in its possession. WBI's support to the Commission is aimed at improving transparency and disclosure practices in PPP projects. The primary objective of the support is to assist the Commission to design and implement clear and concise guidance for systematic disclosure of PPP contract information. This will include formats for presentation of information; discussions on contextual factors to be considered while disclosing contract documents and related information; elements of the contract to be disclosed; and necessary recommendations for ensuring clarity on what to disclose and how. The work takes into account the framework provided by the Infrastructure Concession Regulatory Commission (Establishment, etc.) Act 2005 (“the Act”) of the Federal Government of Nigeria and the good practices seen in various countries globally which we describe in brief below. A. Global Review of Disclosure Practices in PPP Contracts The WBI Public Private Partnerships (WBIPP) Practice reviewed the status of disclosure of contract information in Public Private Partnership project contracts in eleven jurisdictions – New South Wales and Victoria, Australia; Bahia and Minas Gerais, Brazil; British Columbia, Canada; Chile; India; Peru; South Africa; and the United Kingdom – as part of its engagement with countries on facilitating transparency in PPPs. The objective of the review was to prepare a systematic body of knowledge from around the world on the degree of information disclosure and to bring out good practices and case studies in response to the need to approach the issue of information disclosure more systematically. The methodology consisted of a review of policy and legislation relating to information disclosure in all the selected jurisdictions, followed by an examination of actual practice. Standard contract provisions, actual signed contracts, side-deeds, contract and project summaries, performance audit reports and project databases, to the extent available, for the eleven jurisdictions were examined. This was supplemented by interactions with representatives of the respective governments or national treasuries or other organisations managing PPPs. Overall, the review found two forms of contract information disclosure in the countries examined. First, mandated or non-mandated proactive disclosure1 by countries where information is placed in the public



1



Posting of information in the public domain by government on its own, without a public request, is proactive disclosure of information. Information posted in this manner would be freely accessible to anyone who is interested. This can be done in various ways such as creating a project database with key pieces of contract information, a library of PPP contracts or contract and project summaries etc and publishing it.



domain with open access to the public free of charge; and second, reactive disclosure2 of specific information where information is disclosed on request by the public on payment of charges associated with the cost of providing the information. Victoria, British Columbia and New South Wales disclose information in the form of project or contract summaries written in simple language in addition to disclosing contract documents, which appears to be a particularly useful way of disclosing information about difficult-to-understand, complex and lengthy contracts. In the Latin American countries examined, the most commonly found documents available to the general public on websites of PPP Units, sector-specific Ministries and regulatory agencies included actual signed contracts (particularly for PPPs in infrastructure), contract summaries, technical background reports, and evaluation reports. Almost all countries disclose useful financial information related to the project company such as the shareholding structure with names of shareholders and equity proportions. Detailed guidance with respect to confidential information was found in the cases of British Columbia and the United Kingdom. There is less consistency on the aspect of ensuring the accuracy of proactive disclosures. In one of the countries examined there exists a legislatively mandated independent system of certification of information through audit and disclosure to parliament before proactive disclosure to the public. In some countries, not enough information comes under the category of proactive disclosure. In others, the system of verification is internal to the Ministry that holds or produces the information. On disclosure of performance information, while the United Kingdom and India have PPP databases that are placed in the public domain, the extent of information disclosed on actual performance is limited. Financial audit reports are available as open access information for most countries, but these are onetime reports and mostly deal with cross-cutting issues across programmes and sectors rather than project-specific issues, although there are some reports on specific projects. Some public entities such as the National Highways Authority of India (NHAI) place substantial information on programmes in their annual reports and a part of their Management Information System (MIS) is placed in the public domain, but the information is mostly consolidated information and not suitable for assessing individual project performance. Reports of contract managers and concessionaires are typically not uploaded on websites, although in some cases a part of the information on performance may be disclosed as in the case of British Columbia where achievement of milestones during construction is regularly reported by some contract managers. There is less information available on operational performance. WBI recently worked with Government of India (GoI), on their request, to assist them on proactive disclosure of contract information for a class of PPPs called PURA3 PPPs. The GoI has now disclosed the signed contracts on its website and is in the process of publishing guidelines on disclosure of contracts. In summary, despite the similarities in the information disclosure regimes in the countries examined in terms of legislation, there is substantial variation in the practice and processes relating to proactive



Publication can be online or through other means. (source: WBIPP (2012), Disclosure of Project and Contract Information in Public-Private Partnerships) 2 Disclosure by a government department or other public agency in response to a request by a member of the public for a specific piece of information. Procedures for making requests are outlined in the legislation or rules framed under the legislation. Usually, reactive disclosure is at a cost which may be nominal or substantial.( (source: WBIPP (2012), Disclosure of Project and Contract Information in Public-Private Partnerships)
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PURA stands for Provision of Urban Amenities in Rural Areas and is part of the GoI's endeavor to improve the efficiencies associated with infrastructure service provision in rural areas in India.



disclosure as well as what is considered confidential. The findings suggest a range of disclosure practices. Key recommendations from the study of disclosure practices are summarised in the following paragraphs: (1) Clarity on information to be disclosed and timelines for disclosure: It is essential that officials implementing PPP projects have the necessary clarity about the specific documents to be disclosed proactively and about information to be presented in the Project Summary. Officials must also have clarity on the timelines for disclosure of various documents. Accordingly, disclosure guidelines must list the documents to be disclosed proactively along with precise information on timelines and information to be made available through project summaries in a template devised for the purpose. (2) Exempt information: Some parts of the information in any individual contract may be considered as exempt information taking into account the commercial sensitivity associated with it. It is necessary to state clearly, preferably in project summaries, the specific clauses pertaining to exempt information, the reason for withholding and the period of withholding. (3) Performance indicators and abatements/penalties for events of failure: Information on performance indicators agreed between the concessionaire and the public entity and the target levels against each must form part of proactive disclosure in order to ensure that users and other stakeholders are aware of the contracted levels of service and are able to compare these with the actual services provided. In addition, users and other stakeholders need to be aware of the penalties provided for various events of failure of performance. (4) Information on actual performance against agreed levels: It is important that actual performance information is disclosed against information on agreed levels so that users and other stakeholders including managers are aware of the variations in actual performance. (5) Information on contract variations: PPP contracts are fairly long-term. It is likely that there could be variations during the period of the contract. It is essential to proactively disclose variations as and when they happen so that all stakeholders involved are aware of the changes and how these changes may affect the services provided and other associated issues such as tariffs etc. (6) Validation of information prior to disclosure: Any guidelines on disclosure must provide explicitly for validation and state the levels of validation and the responsibilities clearly. There should be provision for validation before proactive disclosure. B. Disclosure of Contract Information in PPPs in Nigeria 1.1 Legislative Framework for Disclosure of Contract Information The Commission was established by the Infrastructure Concession Regulatory Commission (Establishment, etc.) Act 2005 to regulate and monitor infrastructure contracts. Section 20 of the Act mandates the Commission to take custody of all PPP/concession agreements between the private sector and any Federal Government agency. A number of such PPP contracts have been signed in the last few years, and have been deposited with the Commission for custody and for the Commission’s regulatory oversight.



In order to make information on PPP contracts easily accessible to the general public, the Commission has now decided to make all non-confidential information of the contracts publicly available on its website. 1.2 Objectives of Disclosure Disclosure can inform Nigerians on the salient features of the contract, agreed standards of service, and the actual performance levels achieved. Disclosure of performance indicators with their targeted levels can help put pressure on providers to perform well. As users get more educated about the contracts through regular information disclosure, service provision through PPP procurement would gain greater acceptance in the country. Disclosure of contract documents places a responsibility on the MDAs to ensure value for money throughout the life of the contract, and that services are performed at the levels agreed to in the contract. It also places a greater responsibility on public authorities to ensure implementation of the contract. The decision to proactively disclose contract information will also help the Commission and MDAs involved to streamline their information systems and spend more effort and time in collecting, organising and managing data. Disclosure of contract information may have a positive effect on the bidding process for future projects as it has the potential of increasing the confidence of the private sector which then leads to greater participation. 1.3 Confidential Information PPP contracts would contain sensitive commercial information and the Commission is prohibited from disclosing trade secrets, commercial or financial information which are confidential or any information which may if disclosed would interfere with contractual or other negotiations of a third party, and proposal or bids for any contract which may have adverse effects on a procurement process. Please see (Section 15 (1) of the Freedom of Information Act 2011). 1.4 Challenges Associated with Disclosure Apart from the issues associated with confidential information discussed in section 1.3 above, there can be other challenges associated with disclosure. PPP contracts are usually long-term with periods of up to 25 years. The information disclosed would remain in the public domain for a long period of time and would need to be updated regularly during the project lifecycle. Typically, PPP contracts have several schedules containing technical information which would require breaking down into simple language to make it more comprehensible to the public. These reasons make PPP contract disclosure technically, as well as administratively challenging. The following issues need to be carefully considered: (i) matters to be proactively disclosed (ii) formats/template for disclosure (iii) inclusion of standard disclosure provisions in contracts (iv) procedures for validating information before proactive disclosure (v) protection of confidential information through application of exemptions under the Freedom Of Information Act 2011.



The extent of disclosure of performance assessments would be related to the efficiency of collection of performance information. 1.5 Draft Guidance The Commission finds the need to explore a framework for optimal levels of proactive disclosure for all infrastructure PPPs. The Commission also understands that such framework would need to be institutionalised through written guidance for officials for disclosure of project and contract information. Draft guidance has been prepared in response to this need. The aim of the draft guidance is to provide a suggested framework for officials dealing with the disclosure of information relating to PPPs, along with a draft template, for the proactive disclosure of project and contract information. The draft guidance seeks to encourage dialogue and will be completed and finalised in discussion with the wider stakeholder community. The draft guidance considers the following issues: (i) elements to be proactively disclosed (ii) timelines for disclosure (iii) format/template for Project Summary (iv) protection of confidential information through application of exemptions under the Freedom Of Information Act 2011. (v) internally validating information before proactive disclosure Two levels of disclosure have been considered while preparing the draft guidance: (i) direct disclosure of contract documents, and (ii) disclosure of key information from contracts in summarised form. While Nigerian PPP contracts are concise and full disclosure of contracts will be relatively easy in practice, disclosure of full legal contracts may still not make contract information accessible to the public who may find it difficult to interpret the legal clauses and schedules correctly. Project and contract information can be disclosed in a systematic and organised manner through the use of contract and project summaries. Project summaries can be used to present a concise picture of key contract elements, including performance indicators, in language that is accessible to the public. The draft guidance along with the template is available on the Commission’s website: www.icrc.gov.ng. The Commission hereby invites stakeholders to review and make inputs to the document. Please send your inputs and any other related issues to [email protected], or the desk officer [email protected]. Comments could also be sent to the Commission’s office. The draft disclosure guidance and subsequent inputs from the public would be harmonised at a Focus Group Discussion taking place on Thursday, 2nd May 2013 in Abuja. Formal invitation would be sent to the following stakeholders:  MDAs implementing PPP projects  MDAs with legal, regulatory, and procurement responsibilities  Private sector/financial institutions  PPP Concessionaires/Consultants  Civil Society Organisations  International donor agencies/diplomatic missions  Heads of PPP Units in the States and FCT  National Assembly  Academia
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