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Appendix A Statutes Governing Entities The Texas Business Organizations Code (“TBOC”) was enacted in 2003, effective January 1, 2006. Acts 2003, 78th Leg., ch. 182, § 1. Any entity formed prior to that effective date was permitted to “voluntarily elect to adopt and become subject to” the TBOC. Tex. Bus. Orgs. Code §§ 402.003, .004. As of January 1, 2010, all entities, regardless of when they were formed, are governed by the TBOC. Id. at § 402.005. The TBOC replaces several pre-existing statutes,1 six of which are commonly encountered:



A thorough disposition table is essential for navigating through these old Acts; both Westlaw and O’Connor’s Business Organization Code Plus (2010-11) have excellent two-way disposition tables. Familiarity with these superceded statutes (and their predecessors) is important for both interpreting older case law and understanding the effect of a historical event on an entity.



Texas Business Corporation Act (“TBCA”);



The TBOC synthesizes the provisions of several different individual statutes that each governed a particular type of entity. Title 1 establishes general provisions that apply to all entities. Topics covered include formation, governance and registered agents, and “fundamental business transactions” such as mergers, conversions and terminations. Title 2 (Chapters 20, 21, 22 and 23) establishes provisions specific to corporations, and is derived in the TBCA. Title 3 (Chapter 101) establishes provisions specific to limited liability companies, and is derived from the TLLCA and TBCA. Title 4 establishes provisions specific to partnerships, and is subdivided into three main sections. Chapter 152 governs general partnerships, and is derived from the TRPA. Chapter 153 governs limited partnerships and limited liability partnerships, and is derived from the TRLPA. Chapters 151, 152 (in part) and 154 govern all partnerships, and are derived from both statutes. Titles 5 and 6 apply to real estate investment trusts and cooperative and non-profit associations, respectively. Currently, the typical family lawyer rarely encounters these entities. Title 7 establishes provisions specific to professional entities, and is subdivided into four main sections. Chapter 302 governs professions associations and is derived from the TPAA. Chapter 303 governs professional corporations and is derived from the TPCA.
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Texas Professional Corporation Act (“TPCA”); Texas Professional Association Act (“TPAA”); Texas Limited Liability Company Act (“TLLCA”); Texas Revised Partnership Act (“TRPA”); 2 and Texas Revised Limited Partnership Act (“TRLPA”). 3



1



The complete list of superceded statutes is: Texas Business Corporation Act; Texas Non-Profit Corporation Act; Texas Professional Corporation Act; Texas Professional Association Act; Texas Miscellaneous Corporation Laws Act; Texas Revised Partnership Act; Texas Revised Limited Partnership Act; Texas Limited Liability Company Act; Texas Real Estate Investment Trust Act; Texas Cooperative Association Act; and Texas Uniform Unincorporated Nonprofit Association Act.



2



The Texas Uniform Partnership Act (“TUPA”) preceded TRPA, which was codified effective January 1, 1994. See Act of May 9, 1961, 57th Leg., R.S., ch. 158, 1961 Tex. Gen. Laws 289 (formerly Tex. Rev. Civ. Stat. Ann. art. 6132b), expired January 1, 1999, Act of May 31, 1993, 73rd Leg., R.S., ch. 917, 1993 Tex. Gen. Laws 3887. TRPA governed partnerships formed on or after January 1, 1994, and other, existing partnerships that elected to be governed by it. All other partnerships remained governed by TUPA until January 1, 1999, when all partnerships, regardless of when they were formed, became governed by TRPA. Limited liability partnerships were governed by TUPA following an amendment in 1991. Tex. Rev. Civ. Stat. Ann. art. 6132b, §§ 15, 45A to 45B (expired). These amendments were carried forward, in modified form, in TRPA. See Tex. Civ. Stat. Ann. art. 6132b-3.08, et seq.



Structure of the TBOC



1), expired September 1, 1992, Act of Apr. 14, 1987, 70th Leg., ch. 49, § 2, 1987 Tex. Gen. Laws 102. TRLPA governed limited partnerships formed on or after September 1, 1987, and other, existing limited partnerships that elected to be governed by it. All other limited partnerships remained governed by TULPA until September 1, 1992, when all limited partnerships, regardless of when they were formed, became governed TRLPA.
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The Texas Uniform Limited Partnership Act (“TULPA”) preceded TRLPA, which was codified effective September 1, 1987. See Act of Apr. 14, 1955, 54th Leg., ch. 133, 1955 Tex. Gen. Laws 471 (formerly Tex. Rev. Civ. Stat. Ann. art 6132a-
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Chapter 304 ultimately governs professional limited liability corporations, although Title 3 provides for PLLC’s generally. Finally, Title 8 contains several new provisions that explain which sections of the TBOC govern certain common events. B.
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incorporation,” “articles of organization,” and “articles of association,” respectively. Under the TBOC, all of these instruments are now referred to as “certificates of formation.” TBOC § 1.002(6). As a general rule, all instruments which were once articles are now certificates. Another primary purpose was to generalize that terminology. For example, the TBOC distinguishes between two broad categories of entities: “organizations” (which include corporations, partnerships, LLCs, joint ventures, assocations, banks, insurance companies, et al); and “professional entities” (which include PAs, PCs, and PLLCs). TBOC §§ 1.002(62), 301.003(4). A “professional organization” is the synthesis of these two categories. TBOC § 301.003(7).



Terminology in the TBOC



One of the primary purposes of the TBOC was to standardize the terminology used for commonlyencountered entities. For example, the formation instruments for corporations, partnerships and association were, in the past, referred to as “articles of
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- Texas Business Organizations Code (2006 – current)



Tex. Bus. Orgs. Code



TBCA



- Texas Business Corporation Act (1955 – 2010)



Tex. Bus. Corp. Act



TPCA



- Professional Corporation Act (1969 – 2010)



Tex. Rev. Civ. Stat. Ann. art. 1528e



TPAA



- Professional Association Act (1969 – 2010)



Tex. Rev. Civ. Stat. Ann. art. 1528e



TLLCA - Texas Limited Liability Company Act (1991 – 2010)



Tex. Rev. Civ. Stat. Ann. art. 1528n



TUPA



- Texas Uniform Partnership Act (1961 – 1998)



Tex. Rev. Civ. Stat. Ann. art. 6132b



TRPA



- Texas Revised Partnership Act (1994 – 2010)



Tex. Rev. Civ. Stat. Ann. art. 6132b



TULPA - Texas Uniform Limited Partnership Act Tex. Rev. Civ. Stat. Ann. art. 6132a-1 (1955 – 1992) TRLPA - Texas Revised Limited Partnership Act (1987 – 2010)
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Tex. Rev. Civ. Stat. Ann. art. 6132a-1
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Statutory Timeline



TBCA TPCA TPAA TLLCA TBOC TUPA TRPA TULPA TRLPA 1950



1960



1970



1980



1990



2000



2010



NOTE: The shaded areas indicate a period of time where both the superceding statute and the superceded statute were in effect.
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when the statutory requirements have been fulfilled is formed de jure.8 This requirement includes the filing of the certificate of formation, as well as several exceptions to that general rule.9 A corporation that fails to fulfill the statutory requirements may be created because of the actions taken by its members, and is formed de facto. A de facto corporation is “an organization of persons intending in good faith to form a corporation under a permissive statute, but failing to comply with one or more of its provisions, nevertheless exercised some of the powers of a de jure corporation.” 10 The test for whether a de facto corporation exists is: (1) a colorable corporate organization; (2) a statute authorizing the proposed corporation; (3) a user of corporate powers; and (4) good faith in the transactions.11 When multiple organizations merge to form a new corporation, they must adopt and file a plan of merger. 12 The merger is effective as of the date recited in the plan of merger, or upon the acceptance of the filing of the certificate of merger.13 Following the merger, the separate existence of the merging entities ceases, and the property of the entities is vested in the surviving organization. 14 Merger is not permitted if a member of one of the merging organizations would become personally liable, without their consent, for a liability or obligation of another person.15 An entity may convert into a corporation by adopting and filing a plan of conversion.16 The conversion is effective as of the date recited in the plan of conversion, or upon the acceptance of the filing of a certificate of conversion. 17 Throughout the conversion, the converting entity continues to exist without



NOTE ON DEFAULT AND MANDATORY RULES Most of the rules governing the management of an entity, the allocation of profits and losses, and the procedures for contributions and distributions may be determined by the governing documents of the entity. The provisions of TBOC covering these issues are default rules that apply only where those governing documents are silent (or perhaps irrevocably ambiguous). In general, rules governing formation, dissolution, filing, mergers, conversions, administrative powers of the state, member liability and creditors’ rights cannot be altered by the governing documents of the entity. 4 The Code is the final authority on these issues. For some entities–but not all–TBOC specifically enumerates which rules are mandatory. 5 The Code usually–but not always–indicates which provisions are default rules with a standard limiting clause. 6 While some attempt has been made throughout this paper to indicate when a provision is a default rule, TBOC should always be consulted when a governing document does not adopt the same rule to determine whether or not the entity is governed by a non-waivable provision in the Code. A.



Corporations 1.
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Formation



A corporation is a distinct legal entity which comes into existence by charter from the state.7 A corporation can be created in one of five different ways. The existence of the corporation begins either by an act of law through the state (de jure) or by the acts of the members of the corporation (de facto). Corporations can also be created through a merger or conversion. Finally, a corporation may be deemed to exist by estoppel. A corporation that is created by operation of law



8 9



See TBOC §§ 3.001(c), 4.051, et seq; TBCA art. 3.03. Id.



10



4



But see, e.g., TBOC § 21.104 (shareholder’s agreements are binding on the shareholders even if the terms of the agreement are inconsistent with the TBOC).



Payne v. Bracken, 90 S.W .2d 607, 609 (Tex. Civ. App.–Dallas 1936), aff'd, 131 Tex. 394, 115 S.W .2d 903 (1938).



5



11



Id.; see also Wilson v. Reed, 74 S.W .2d 415, 416 (Tex. Civ. App.–W aco 1934, no writ).



See TBOC §§ 152.002 (non-waivable provisions for general partnerships), 153.004 (non-waivable provisions for limited partnerships). Corporations and limited liability companies may adopt bylaws that are “consistent with law.” TBOC §§ 21.057 (corporations), 101.054 (LLCs). Section 21.057 applies by reference to professional corporations and professional associations. TBOC §§ 303.001 (PCs), 302.001 (PAs). 6



See, e.g., TBOC § 153.203 (“Unless otherwise provided by the partnership agreement...”).



12



TBOC §§ 10.001, .002; TBCA arts. 5.01.A, .B



13



TBOC § 10.007; TBCA art. 5.05.



14



TBOC § 10.008; TBCA art. 5.01.D.



15



TBOC § 10.001(e); TBCA art. 5.01.A(3).



16



TBOC § 10.101(a); TBCA art. 5.17.A.



17



TBOC § 10.105; TBCA art. 5.19.



7



Waddill v. Phi Gamma Delta Fraternity, 114 S.W .3d 136, 141 (Tex. App.–Austin 2003, no pet.).
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merger or plan of conversion.26 A shareholder’s ownership interest can end either by the transfer of their shares to another person or entity, or by corporate redemption. A corporation redeems shares by paying the shareholder for the shares.27 Redemption reduces the “stated capital” of the corporation by the amount of stated capital represented by the shares redeemed.28 If the shares are not cancelled and are instead placed in the treasury, they are available for reissuance. In either event, owners’ equity is reduced. A reduction in capital resulting from the redemption of shares causes the percentage ownership interest of the other shareholders to increase, although no new shares were acquired. The applicability of the inception-of-title doctrine to this shifting ownership interest is an unsettled issue in Texas law.



interruption, and the property of the entity continues to be owned by that entity.18 Conversion is not permitted if a member of the converted entity would become personally liable, without their consent, for a liability or obligation of the converted entity.19 Under the doctrine of “corporation by estoppel,” a party who deals with an entity as if it was a corporation, when that entity is not in fact incorporated, is estopped from asserting that the organizers or putative shareholders are personally liable to that party. 20 This doctrine is somewhat archaic, and creates a corporation only as a legal fiction for the purposes of a particular lawsuit. A filing instrument (i.e. a certificate of formation) must be signed by a person authorized to act on behalf of the entity in regard to the filing instrument (an “incorporator”), and must be delivered to the secretary of state.21 Incorporators are not necessarily owners, and the incorporator is often the attorney who handles the incorporation of the entity. Upon filing the certificate of formation and paying the required fees, the Secretary of State will issue an acknowledgment of filing (a “certificate of incorporation”), stating the date the corporation came into existence.22 2.



3.



A corporation is owned by shareholders who each own individual interests in the corporation.23 Shares are usually evidenced by “share certificates,” also referred to as “stock certificates” or “stocks,” although a shareholder may still own shares uncertificated.24 Ownership can exist even though shares were never actually issued.25 The corporation issues shares in exchange for capital contributed to the corporation. The consideration to be received by the corporation in exchange for its shares is set by the board of directors, or in the plan of



TBOC § 10.106(1); TBCA art. 5.20.A.



19



TBOC § 10.101(f); TBCA art. 5.17.A.



Assets & Liabilities



Since a corporation has a separate legal identity from the shareholders, all assets of a corporation belong to the corporation and not the shareholder. 29 One of the defining characteristics of a corporation is that shareholders are not liable for corporate debts. 30 However, under certain circumstances, a shareholder can be held liable for corporate debts under the equitable doctrine of “piercing the corporate veil.” 31 The holding in Castleberry–that the corporate facade may be disregarded if it is proven that the corporation had been used as a sham to perpetrate a fraud–has been limited to contract creditors. 32 Piercing the corporate veil based on “failure of the corporation to observe any corporate formality” has been eliminated as to any “obligation of



Ownership
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26



TBOC § 21.106; TBCA art. 2.15.



27



TBOC § 21.306(c); TBCA art. 4.08.



28



TBOC § 21.251(d); TBCA art. 4.10.



29



Legrand-Brock v. Brock, 246 S.W .3d 318, 322 (Tex. App.–Beaumont 2008, pet. denied) (citing Bryan v. Sturgis Nat'l Bank, 40 Tex. Civ. App. 307, 90 S.W . 704, 705 (Tex. Civ. App. 1905, writ ref'd) (“The accumulated earnings or surplus funds of a corporation constitute a part of its assets, and belong to the corporation, and not to the stockholders, until they have been declared and set apart as dividends.”)).



20



See Payne v. Bracken, 90 S.W .2d 607 (Tex. Civ. App.–Dallas 1936), aff'd, 115 S.W .2d 903 (1938); Cavaness v. General Corporation, 272 S.W .2d 595 (Tex. Civ. App.–Dallas, 1954), aff'd, 283 S.W.2d 33 (1955).



21



TBOC § 4.001; TBCA art. 3.01.



22



TBOC § 4.002; TBCA art. 3.03.



23



TBOC §§ 1.002(80), (81); TBCA art. 1.02A(23).



24



TBOC § 3.201; TBCA art. 2.19.



30



See Sparks v. Booth, 232 S.W .3d 853, 868 (Tex. App.–Dallas 2007, no pet.). 31 32



See Castleberry v. Branscum, 721 S.W.2d 270 (Tex. 1986).



TBOC § 21.223(b); TBCA art. 2.21A(1) & (2). These statutes have been held to be retroactive. Farr v. Sun World Sav. Ass'n, 810 S.W .2d 294, 296 (Tex. App.--El Paso 1991, no pet.).



25



Estate of Bridges v. Mosebrook, 662 S.W .2d 116, 121 (Tex. App.–Fort W orth 1983, writ ref’d n.r.e.).
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the corporation.” 33 The effect, if any, of Castleberry and TBOC section 21.223(b) on piercing the corporate veil in divorce proceedings is still being worked out in the courts.34 4.



of the corporation.39 The TBOC provides specific rule for determining insolvency and surplus. 40 The right to receive a dividend arises on the date specified by the board of directors resolution, called the “ex dividend date.” 41 Only then can a community claim to corporate profits arise.42 Stock splits are not considered to be a share dividend or distribution.43 Shares of stock acquired through stock splits have the same character as the original stock.44



Contributions & Distributions a.



Contributions



Corporations can receive contributions from shareholders either at or after start-up. Consideration for the issuance of shares may consist of any tangible or intangible benefit to the corporation or property of any kind or nature, including cash, promissory notes, services performed, contracts for services to be performed, securities of the corporation, or securities of any other corporation or other entity.35 b.



5.



Distributions



39



TBOC § 21.002(6)(B); TBCA art. 2.38A & B. “Surplus” is “the excess of net assets of a corporation over its stated capital.” TBOC § 21.002(12); TBCA art. 1.02A(27). “Net assets” means “the amount by which the total assets of a corporation exceed the total debts of the corporation.” TBOC § 21.002(9); TBCA art. 1.02A(19). “Stated capital” is the par value of all outstanding shares, or the consideration set by the Board of Directors for shares without par value. TBOC § 21.002(11); TBCA art. 1.02.(24).



Id.



40 34



See Robbins v. Robbins, 727 S.W .2d 743 (Tex. App.–Eastland 1987, no writ) (pre-TBCA art. 2.21A case, alter ego used to characterize stock owned by corporation as community property); Lifshutz v. Lifshutz, 61 S.W .3d 511, 517 (Tex. App.–San Antonio 2001, pet. denied) (for the doctrine to apply, the injury caused to the community estate by the improper use of the corporation must be beyond what could be remedied by a reimbursement claim); Young v. Young, 168 S.W .3d 276, 281-82 (Tex. App.–Dallas 2005, no pet.) (piercing in a divorce used by court to achieve equitable result); T EX A S P A TTER N J U RY C H A RG ES (F AM ILY ) PJC 205.1-205.4 (2010). 35 36



Management



Generally, shareholders elect directors (“governing officers” under the TBOC) who hire executive officers (“managerial officials”) who run the business. Basic rules of corporate governance are dictated by the TBOC, or are set out in by-laws adopted by the board of directors, or shareholder agreements.45 Shareholders of close corporations are permitted to unanimously adopt shareholder agreements for corporations whose shares are not traded on an exchange. 46



The Board of Directors may make distributions to shareholders.36 Prior to the TBCA, payments of dividends were dependent on “earned surplus,” “reduction surplus,” and “capital surplus.” 37 Since the adoption of the TBCA, however, a corporate “distribution” is “a transfer of money or other property” (but not its own shares), “or issuance of debt by a corporation to its shareholders in the form of: (a) a dividend...; (b) a purchase or redemption...of any of its own shares; or (c) a payment...in liquidation of all or a portion of its assets.” 38 Such distributions cannot be made if they would (i) render the corporation insolvent or (ii) exceed the surplus



33
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TBOC § 21.314; TBCA art. 2.38.



41



http://www.sec.gov/answers/dividen.htm (last accessed 6/3/2011). 42



Snider v. Snider, 613 S.W .2d 8, 11 (Tex. Civ. App.–El Paso 1981, no writ) (“Prior to the actual declaration of a dividend, all the accumulation of surplus in the corporation merely enhanced the value of the shares held by the husband as his separate property and the community had no claim thereto”). 43



TBOC § 21.002(10)(B); TBCA art. 2.38-2.



44



Harris v. Harris, 765 S.W .2d 798, 803 (Tex. App.– Houston [14th Dist.] 1989, writ denied); Horlock v. Horlock, 533 S.W .2d 2, 60 (Tex. Civ. App.–Houston [14th Dist.] 1975, writ dism'd).



TBOC § 21.159; TBCA art. 2.16. TBOC § 21.302; TBCA art. 2.38.



37



James C. Chadwick, Corporations and Partnerships, 42 S.W.L.J. 249, 267 (April, 1988) (“Chadwick”).



45



TBOC § 21.057(b); TBCA art. 2.23.



38



46



TBOC § 21.714(b)(1); TBCA art. 12.32.



TBOC § 21.002(6)(A); TBCA art. 1.02A(13).
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a.



Shareholders



6.



A corporation is supposed to hold annual meetings of the shareholders, although the failure to do so does not dissolve the corporation.47 Special shareholders meetings can also be called.48 b.



Board of Directors



Officers



7.



The officers manage the operations of the corporation. The TBOC prescribes that a corporation is only required to have a President and Secretary, although other official positions may be created by its bylaws.54 The President and Secretary must be elected by the Board of Directors, but all other officers may be either elected or appointed in any manner set out in the bylaws.55 The purview of an officer’s control over the corporation is not regulated by the TBCA, but is instead determined by its bylaws. Any officer may be removed by the Board of Directors at their discretion.56



47



TBOC § 21.351(c); TBCA art. 2.24B.



48



TBOC § 21.352; TBCA art. 2.24.



49



TBOC § 21.401; TBCA art. 2.31.



50



TBOC §§ 21.404, .405; TBCA art. 2.32A.



Books & Records



A corporation must keep books and records of account, together with minutes of meetings of shareholders, directors and committees of the Board of Directors.57 The corporation must also keep a record of all shares issued, and subsequent transfers of those shares.58 A director is entitled to review these documents.59 Persons who have been shareholders for at least six months, or who hold at least five percent of outstanding shares, also have a right to review these documents.60 A court may permit other owners or beneficial owners of shares to review these records “upon proof of proper purpose.” 61 A corporation must, upon request, mail to shareholders annual statements “showing in reasonable detail its assets and liabilities and the results of its operations.” 62



The Board of Directors manages the affairs of the corporation.49 The initial directors are established in the articles of incorporation, and thereafter, are elected by the shareholders at annual meetings.50 After the Secretary of State issues the certificate of formation, the Board must conduct its initial meeting.51 The general rule is that a board may exercise its powers only as a body at a meeting duly assembled.52 However, the Directors may act through unanimous consents instead of meetings.53 c.
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Dissolution



A corporation can be dissolved in several ways. The corporation may have reached the end of the life span set by its governing documents, or the officers or shareholders may decide to dissolve the entity, or a third party (such as a court or the Secretary of State) may require dissolution. The process for dissolving the entity varies based on the extent of business conducted by the corporation and whether the dissolution is voluntary or involuntary. a.



Voluntary Dissolution



A corporation may be voluntarily dissolved by a majority of its incorporators or directors if the corporation has not issued shares and has not commenced business.63 If a corporation has issued shares or commenced business, it may be voluntarily dissolved by corporate act or unanimous shareholder consent. For a corporation to be wound up solely by its shareholders, the decision must be unanimously



57



TBOC §§ 3.151, 21.173; TBCA art. 2.44.



58



Id.



American Bank & Trust Co. v. Freeman, 560 S.W .2d 444, 446 (Tex. App.–Beaumont 1977, writ ref’d n.r.e.).



59



TBOC § 3.152, TBCA art. 2.44B



53



TBOC § 21.415(b); TBCA art. 9.10B.



60



TBOC §§ 3.153, 21.218; TBCA art. 2.44C.



54



TBOC 21.417; TBCA art. 2.42.



61



TBOC § 21.218; TBCA art. 2.44E.



55



Id.



62



TBOC § 21.219; TBCA art. 2.44F.



56



TBOC § 3.104; TBCA art. 2.43.



63



TBOC § 21.502(2); TBCA art. 6.01.A.



51



TBOC § 21.059(b); TBCA art. 3.06.



52
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approved in writing by all shareholders. 64 For a corporation to be dissolved by corporate act, the board of directors of the corporation must adopt a resolution recommending dissolution and directing that the issue be submitted to the shareholders who, after being given notice, must also approve dissolution by a two-thirds super majority.65 After a corporation has finished the winding up process, it must file a certificate of termination.66 The corporation is considered terminated on the date this certificate is filed.67 b.



interest” requires termination of the entity.72 A minority shareholder may file an action with a court who may appoint a receiver if: (1) the corporation is insolvent or in imminent danger of insolvency; (2) the directors are deadlocked in management of corporate affairs, the shareholders are unable to break the deadlock, and corporation is suffering or being threatened with irreparable injury; (3) the directors’ actions are illegal, oppressive, or fraudulent; (4) the property of the corporation is misapplied or wasted; or (5) the shareholders have been deadlocked for at least two years in electing successor directors.73 A creditor may cause either an immediate involuntary dissolution of a corporation or a dissolution through receivership. If the creditor establishes that irreparable damage will ensue to the unsecured creditors of the corporation as a class, generally, unless there is an immediate liquidation, then a court may order such liquidation.74 If there is no immediate liquidation, the creditor may seek the appointment of a receiver if the corporation is insolvent, the creditor’s claim has been reduced to a judgment, and execution on the judgment was unsuccessful, or if the corporation is insolvent and has admitted in writing that the creditor’s claim is due and owing.75 W hen a corporate charter is forfeited, the title to corporate assets is bifurcated, with legal title remaining in the corporation and beneficial title in the shareholders.76



Involuntary Dissolution



A corporation may be involuntarily dissolved by the action of the state, a minority of shareholders, or its creditors. The Secretary of State may terminate a corporation without court action if it fails to file a required report, to pay any fees or franchise taxes required by law, to maintain a registered agent or office in the state, or to pay the filing fee for incorporation.68 The Secretary of State may give the corporation notice of its failure to fulfill any of these conditions.69 When the corporation is involuntarily terminated, the Secretary of State must deliver a certificate of dissolution stating the date of and reason for dissolution.70 If the corporation corrects its failure, the Secretary of State must reinstate the corporation, and if reinstated within three years of dissolution, the corporation is considered to have continued in existence throughout that time.71 A Texas court may also require the termination of a corporation if the Attorney General files an action and the court finds that: (1) the corporation or its incorporators did not comply with a condition precedent to formation; (2) the certificate of formation or an amendment thereto was fraudulently filed; (3) the corporation has continued to engage in ultra vires acts; (4) a material misrepresentation was made in any document filed pursuant to the TBOC; or (5) “public



64



TBOC § 21.502(1); TBCA art. 6.02.



65



TBOC §§ 21.502(3), 21.503(b), 21.364; TBCA art. 6.03.



66



TBOC § 11.101.



67



TBOC § 11.102; TBCA art. 6.07.B.



68



TBOC §§ 11.051, 11.251; TBCA art. 7.01.B.



69



TBOC § 11.251(a); TBCA art. 7.01.C(1).



70



TBOC § 11.252(b); TBCA art. 7.01.C(2), (D).



71



TBOC 11.253; TBCA art. 7.01.E.
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8.



Marital Property Issues a.



Acquisition of Shares



If a spouse owns shares of a corporation at the time of marriage, the shares are that spouse's separate property.77 Any increase in value of the separate property corporation is the owning spouse's separate property, and the community estate has no ownership claim to that increase in value.78



72



TBOC § 11.051, 11.301; TBCA art. 7.01.A.



73



TBOC § 11.402; TBCA art. 7.05.A.(1).



74



TBOC § 11.402; TBCA art. 7.06.A.(4).



75



TBOC § 11.402; TBCA art. 7.05.A.(2).



76



Lowe v. Farm Credit Bank of Texas, 2 S.W .3d 293, 298 (Tex. App.–San Antonio 1999, pet. denied). 77



Hilliard v. Hilliard, 725 S.W .2d 722, 723 (Tex. App.–Dallas 1985, no writ). 78
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different nature.84 Historically, stock issued to a married shareholder upon dissolution of a separate property corporation was considered to be separate property.85 However, this rule was recently reexamined.86 In Brock I, a divided court suggested that payments in complete liquidation of a corporation might be community property to the extent that the distributions represented retained earnings and profits. In his dissent, Chief Justice Gray cited three cases indicating that proceeds from the liquidation of an ownership interest in a business have the same character as the ownership interest. The view of the Waco majority was rejected on appeal after remand by the Beaumont Court of Appeals.87 Brock II held that all distributions by a corporation in liquidation of separate property shares were received by the spouse as separate property. The opinion also cited authorities referring to a “liquidation of all or a portion of its assets,” indicating that a distribution may also be a partial liquidation. 88 This suggests that there can be a liquidating distribution that is in liquidation of only a portion of the corporations’ assets. The Brock II court also cited the U.S. Supreme Court in Hellmich v. Hellman, 276 U.S. 233, 235, 48 S.Ct. 244, 72 L.Ed. 544 (1928), a tax case:



If shares are acquired during marriage, the character of the shares depends upon the character of the consideration furnished to the corporation in exchange for the stock.79 Tracing through the incorporation of a going business has been recognized in several Texas cases.80 Separate property capitalization of a business started and incorporated during marriage has also been recognized.81 b.



Mutations



If a spouse sells shares of a corporation, the proceeds from sale will have the same character as the shares. Character will also follow through a merger or conversion of the corporation. Distributions of corporate assets upon complete liquidation of the corporation also have the same character as the shares. Distributions in partial liquidation, however, are currently the subject of dispute. Distributions for the redemption of shares are a form of mutation, and have the same character as the shares. If one owner’s shares are redeemed, it will increase the percentage interest held by the remaining shareholders, but the remaining shareholders will still own the same shares that they held before the redemption. c.
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Dividends & Liquidations A distribution in liquidation of the assets and business of a corporation, which is a return to the stockholder of the value of his stock upon a surrender of his interest in the corporation, is distinguishable from a dividend paid by a going corporation out of current earnings or accumulated surplus when declared by the directors in their discretion, which is in the nature of a recurrent return upon the stock.



Dividends paid out of current earning or accumulated surplus are in the nature of a recurrent return upon stock.82 Thus, cash dividends from corporate stock are community property. 83 However, distributions made from the liquidation of corporate assets have a



79



Hunt v. Hunt, 952 S.W .2d 564, 567 (Tex. App.–Eastland 1997, no pet.) (“[w]hen a corporation is funded with separate property, the corporation is separate property”). 84



As opposed to a “recurrent return on stock,” a “liquidating distribution” is a “distribution of trade or business assets by a dissolving corporation or partnership.” Black’s Law Dictionary 508 (8th ed. 2004); see also TBOC § 21.002(6)(A)(iii); TBCA art. 1.02(A)(13)(c) (“‘Distribution’ means a transfer of money...by a corporation to its shareholders...in liquidation of all or a portion of its assets.”).



80



See, e.g., Vallone v. Vallone, 618 S.W .2d 820 (Tex. Civ. App.–Houston [1st Dist.] 1981), rev’d on other grounds, 644 S.W .2d 455 (Tex. 1982); In re Marriage of Morris, 12 S.W .3d 877 (Tex. App.–Texarkana 2000, no pet.) ; Marriage of York, 613 S.W .2d 764, 769-70 (Tex. Civ. App.–Amarillo 1981, no writ); but see Allen v. Allen, 704 S.W .2d 600, 603-04 (Tex. App.–Fort W orth 1986, no writ), and Hunt v. Hunt, 952 S.W.2d 564 (Tex. App.–Eastland 1997, no writ).



85



Fuhrman v. Fuhrman, 302 S.W .2d 205, 212 (Tex. Civ. App.–El Paso 1957, writ dism’d).



81



See, e.g., Holloway v. Holloway, 671 S.W.2d 51, 56-57 (Tex. App.–Dallas 1983, writ dism'd).



86



Legrand-Brock v. Brock, No. 10-04-00251-CV, 2005 W L 2578944, *2 (Tex. App.–W aco Oct. 12, 2005, no pet.) (mem. op.) (Brock I).



82



Hellmich v. Hellman, 276 U.S. 233, 235, 48 S.Ct. 244, 72 L.Ed. 544 (1928).



87



Legrand-Brock v. Brock, 246 S.W .3d 318 (Tex. App.–Beaumont 2008, pet. denied) (Brock II).



83



See Hilliard v. Hilliard, 725 S.W .2d 722, 723 (Tex. App.–Dallas 1985, no writ); Bakken v. Bakken, 503 S.W .2d 315, 317 (Tex. Civ. App.–Dallas 1973, no writ).



88
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Brock II, 246 S.W.3d at 324. See section VI.J infra. d.
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equity, except in a few instances involving suits by shareholders and by the attorney general.93



Division upon Divorce b.



Because a corporation is an entity, and the assets of the corporation do not belong to the spouses, a divorce court cannot award specific corporate assets to either spouse, absent piercing the corporate veil.89 The court can divide community shares, or can award shares to one spouse and offsetting property or a money judgment to the other spouse. 9.



A trial court can appoint a receiver for specific corporate assets.94 A district court in the county of the corporation’s registered office can appoint a receiver to rehabilitate a corporation, 95 or to liquidate its assets and dissolve it.96 If after being in receivership for one year, the corporation does not remedy the condition which caused the appointment of the receiver or present a feasible plan for remedying that condition, the court may order the liquidation of the corporation.97 See section A.7.b., supra, for more information on receivorships established in the process of an involuntarily termination of a corporation.



Taxation Issues



A C-corporation is a taxable entity for federal income tax purposes. The corporation income is taxed at corporate tax rates, and dividends issued are taxed on the shareholder’s tax returns at the shareholder’s tax rate. An eligible C-corporation may make an S-corporation election to avoid tax at the corporate level. Corporations that meet certain qualifications 90 can elect to be taxed as a “pass-through” entity if they make a Subchapter-S election.91 An S-corporation’s income is not taxed to the corporation, but instead to its shareholders individually.



c.



Third Party Claims



Ordinarily, creditors can assert claims against the corporation for up to 3 years after dissolution.98 This period can be shortened as to a particular creditor to 120 days after notice of dissolution is provided to that creditor.99 See sections A.10.b. and A.7.b., supra, for more information on receivorship and involuntary termination remedies for third party creditors.



10. Miscellaneous Issues a.



Receiverships



Ultra Vires Acts



Corporations are created to accomplish a stated goal or to conduct a stated type of business. When a corporation acts outside of this boundary, it performs an “ultra vires” act.92 Traditionally, an ultra vires act was null and void because it exceeded the powers stated in the articles of incorporation, or went beyond the powers of corporations under the relevant corporate law. The doctrine has been eliminated as a basis for a claim or defense in law or in 93



See Stephen J. Leacock, The Rise and Fall of the Ultra Vires Doctrine in United States, United Kingdom, and Commonwealth Caribbean Corporate Common Law: A Triumph of Experience Over Logic, 5 D E P AU L B U S . & C O M . L.J. 67 (2006).



89



Siefkas v. Siefkas, 902 S.W .2d 72, 79 (Tex. App.–El Paso 1995, no writ) (“unless the corporation is a spouse's alter ego, a court may only award a spouse's interest in the corporation, not specific corporate property”). 90



The corporation must not have more than 75 shareholders who are individuals (excluding nonresident aliens or their spouses), estates or certain trusts; and may not have more than one class of stock. Leslie H. Loffman & Sanford C. Presant, Choice of Entity–Business and Tax Considerations, Tax Law and Estate Planning Course Handbook Series (2007), p. 609 (“Loffman & Presant”).



94



TBOC § 11.403; TBCA art. 7.04.



95



TBOC § 11.404; TBCA art. 7.05.



96



TBOC § 11.405; TBCA art. 7.06.



97



TBOC § 11.402; TBCA art. 7.06.A.(3).



91



See IRC §1362.



98



TBOC §§ 11.358, .359; TBCA art. 7.12D.



92



See TBOC § 20.002 and TBCA art. 2.04



99



Id.
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B.



to a share of future profits and losses, but also to a payment upon their withdrawal from the partnership or upon liquidation of the partnership. 109 A “profits interest” is a right that entitles the partner to receive a share of earnings and profits, with no right to payment upon withdrawal or liquidation.110 Unless the partnership agreement provides otherwise, a person can become a partner in a general partnership only with the consent of all partners.111



General Partnerships 1.



Formation



A partnership is “an association of two or more persons to carry on a business for profit as owners.” 100 The intent to create a partnership is not required.101 Partnerships can also come into existence through merger or conversion.102 A general partnership is the default form for an unincorporated business with multiple owners.103 Consequently, if corporate or LLC status fails, and the de facto corporation or corporation by estoppel doctrines do not apply, the business most likely becomes a general partnership. 2.



b.



Transfer of Partnership Interests



Subject to an agreement to the contrary, a partner in a general partnership can freely transfer their partnership interest in whole or in part.112 The transfer is not an act of withdrawal, and does not by itself cause a winding of the partnership.113 The transferee does not acquire the right to participate in the management or conduct of the partnership business.114 After the transfer, the transferee is entitled to receive the distributions which the transferor would have been entitled to receive, to the extent that right was transferred.115 The transferor retains all rights and duties that were not transferred.116 The transferee does not have liability of a partner until the transferee becomes a partner. 117 The transferee has a right to reasonable information about the partnership and to inspect the partnership books. 118 In the event of winding up, the transferee is entitled to receive, to the extent transferred, the net



Ownership



A partnership is an entity distinct from its partners. 104 Partners can own an interest in the entity, but they do not own an interest in specific partnership assets.105 a.
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Acquisition of Partnership Interest



When a partner joins a partnership, they acquire an interest in the partnership, as well as a right to participate in its management. A partnership interest is “a partner's interest in a partnership, including the partner’s share of profits and losses or similar items, and the right to receive distributions.” 106 However, that “interest does not include a partner’s right to participate in management,” 107 which is not a part of this property right. The partnership interest itself is personal property.108 A partner can have either a “capital interest” in a partnership or a “profits interest,” or both. A “capital interest” is an interest which entitles the partner not only



109



See Central State, Southeast and Southwest Areas Pension Fund, v. Creative Development Co., 232 F.3d 406, 425 (Dennis, J., dissenting); Alan J. Tarr, Tax Planning for Domestic & Foreign Partnerships, LLCs, Joint Ventures & Other Strategic Alliances, T A X L A W A N D E STATE P LA N N IN G C OU RSE H A N DB OO K S ERIES p. 19 (Practicing Law Institute, 2007) [available on W estlaw at 747 PLI/Tax 9] (“Tarr”).



100



TBOC § 152.051(b); TRPA art. 2.02(a).



110



101



Id.



Mark W infield Brennan, The Receipt of a Profits Interest in a Partnership as a Taxable Event After Campbell and Mark IV, 57 M O . L. R EV . 273, 276 (1992).



102



TBOC §§ 10.009, .107; TRPA art. 2.02(d).



111



TBOC § 152.201; TRPA art. 4.01(g).



112



TBOC § 152.401; TRPA art. 5.03(a)(1).



113



Id.



103



See Robert W . Hamilton, Registered Limited Liability Partnerships: Present at the Birth (Nearly), 66 U. C OLO . L. R EV . 1065, 1075 (1995) (“Hamilton”). 104



TBOC § 152.056; TRPA art. 2.01.



114



Id.



105



TBOC § 152.101; TRPA art. 2.04.



115



TBOC §§ 152.402-.404; TRPA art. 5.03(b)



106



TBOC § 1.002(68), 152.001; TRPA art. 1.01(13).



116



Id.



107



Id.



117



Id.



108



TBOC § 154.001; TRPA art. 5.02(a).



118



Id.
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amount that would have been distributed to the transferor.119 A partnership has no duty to recognize a transfer prohibited by the partnership agreement.120



d.



W ithdrawal from Partnership



The withdrawal of a partner from a general partnership is referred to as an event of withdrawal. There are ten distinct events of withdrawal.124 A partnership continues in existence after an event of withdrawal,125 unless an event requiring winding up also occurs. A partner who wrongfully withdraws is liable to the partnership for damages.126 That partner is also liable for any capital contributions he would have been required to make had he not withdrawn.127



3.



119



TBOC § 152.404; TRPA art. 5.03(c).



120



TBOC § 152.405; TRPA art. 5.03(e).



121



TBOC § 152.406; TRPA art. 5.04(a).



122



TBOC § 152.406; TRPA art. 5.04(b).



123



TBOC § 152.406; TRPA art. 5.04(d).



Redemption of Partnership Interests



When a partner withdraws, their interest is redeemed by the partnership, but only if the partnership does not begin winding up within 61 days after their withdrawal.128 The redemption price is the fair value of the interest on the date of withdrawal, unless a partner wrongfully withdraws, in which case the redemption price is the lesser of the fair value or the amount the partner would have received if the partnership was wound up as of the date of the wrongful withdrawal.129 The concepts of transfer, withdrawal, and redemption were applied in Coleman v. Coleman.130 The court held that an event of withdrawal that triggers redemption is a partner’s death and that, upon the death of a partner, the partner’s surviving spouse and their heirs become “transferees” of the partnership interest from the partner. The partner’s widow was entitled to the redemption value of her husband’s interest in the partnership, and not just the value of his capital account.131 The widow received her husband’s pro-rata share of the partnership valued as an entity at fair market value, including any unrecorded increase in the value of assets and any unbooked intangible value such as goodwill.



On divorce, a non-partner spouse receiving an interest in the partnership is considered to be a transferee.121 The same is true if a partner dies and their spouse, heir, or spouse’s heir receives their interest in the partnership.122 A transferee spouse cannot cause an event of withdrawal.123 For specific marital property issues regarding transfers of partnership interests, see section B.8.c., infra. c.
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Assets & Liabilities



Partnership property is not property of the partners.132 Neither a partner nor a partner’s spouse has an interest in partnership property.133 A partner is not an owner of partnership property and cannot, in their individual capacity, transfer an interest in partnership property.134 Thus, partnership assets are neither the separate nor the community property of a partner.135 Rather, “[t]he interest of each partner is his share in the surplus after the partnership



124



(1) the partnership receives notice of partner’s express intent to withdraw; (2) an event specified in the partnership agreement requiring the withdrawal of a partner occurs; (3) a partner is expelled pursuant to the partnership agreement; (4) a partner is expelled by a vote of a majority-in-interest of the other partners; (5) a partner is expelled by judicial decree; (6) a partner becomes a debtor in bankruptcy; (7) a partner dies, has a guardian appointed, or becomes incapable of performing their partnership duties; (8) the partner’s existence is terminated (as with a corporation); (9) a partner transfers all of their partnership interest and the interest is redeemed; or (10) a partner requests that the partnership be wound up but the other partners agree to continue the partnership. TBOC § 152.501; TRPA art. 6.01(b). 125



TBOC § 152.502; TRPA art. 2.06(a).



126



TBOC § 152.503; TRPA art. 6.02(c).



127



TBOC § 152.603; TRPA art. 7.01(c).



128



TBOC § 152.601; TRPA art. 7.01(a).



129



TBOC § 152.602; TRPA art. 7.01(b)(1).



130



170 S.W .3d 231, 237-38 (Tex. App.–Dallas 2005, pet. denied). 131



For an explanation of the capital account, see section B.3., infra. 132



TBOC § 152.101; TRPA art. 2.04.



133



Id.



134



TBOC §§ 154.001, .002; TRPA art. 5.01.



135



In re Murchison, 54 B.R. 721, 727 (Bankr. N.D. Tex. 1985) (“It is...elemental law in Texas that specific assets of a partnership are not owned by a partner individually.”).
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debts are paid, and after partnership accounts are settled and the rights of the partners inter se are adjusted.” 136 All general partners are jointly and severally liable for all partnership debts.137 An exception exists if the partnership is a limited liability partnership. See section D infra. Also, if the general partner of a limited partnership is a corporation or limited liability company, then all owners enjoy limited liability. A new partner joining an existing partnership does not have personal liability for certain past obligations of the partnership.138 Texas courts have held that partnerships are not susceptible to a piercing of the entity veil like a corporation is.139 A partner’s “capital account” is “the amount computed by: (A) adding the amount of a partner’s original and additional contributions to a partnership, the agreed value of any other property that that partner originally or additionally contributed to the partnership, and allocations of partnership profits to that partner; and (B) subtracting the amount of distributions to that partner and allocations of partnership losses to that partner.” 140 Profits and losses are to be charged in proportion to each partner’s share of the profits.141 In a divorce, in addition to valuing a spouse’s interest in a partnership, a further assessment of the spouse’s capital account is required, which may embody a claim or a liability independent from the ownership interest. A partner in a partnership merged with another entity does not thereby become liable for the liability or obligation or another party to the merger. 142



136



Id.



137



TBOC § 152.304; TRPA art. 3.04.
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4.



Contributions & Distributions



Partners of a general partnership can make contributions of money, property or past services.143 A contribution of money or property is a non-taxable event for both the partner and the partnership.144 Initial contributions are made in exchange for an ownership interest. Under tracing principles, the partnership interest acquired will have the same character as the capital contributed. However, later capital contributions may or may not result in an increased ownership interest, and might not result in the acquisition of any marital property at all. Such contributions could create a reimbursement claim, though. A “distribution” is defined as “a transfer of property, including cash, from a partnership to a partner in the partner’s capacity as a partner or the partner’s transferee.” 145 As with corporations, distributions can be of either profit or of capital, and either in full liquidation or partial liquidation of the partnership. Some partnerships can require partners to contribute capital, called a “capital call,” and there are usually penalties written into the partnership agreement so that a partner who does not meet a capital call may forfeit some or all of their partnership interest. A transferee of an interest in a general partnership is not liable for capital calls solely as a result of the transfer. 146 5.



Management



Each partner in a general partnership has an equal right of management and conduct of the partnership business.147 “A partner’s right to participate in the management and conduct of the business is not community property.” 148 Therefore, the element of control must be excluded from the value of the community property interest in the partnership.149



138



These past obligations are ones that: (1) arose before the partner's admission to the partnership; (2) relate to an action taken or omissions occurring before the partner's admission to the partnership; or (3) arose before or after the partner's admission under a contract or commitment entered into before the partner's admission to the partnership. TBOC § 152.304; TRPA § 3.07.



143



TBOC § 152.202, TRPA art. 4.01(a).



144



26 U.S.C.A. § 721 (“No gain or loss shall be recognized to a partnership or to any of its partners in the case of a contribution of property to the partnership in exchange for an interest in the partnership”).



139



Lifshutz v. Lifshutz, 61 S.W .3d 511, 518 (Tex. App.–San Antonio 2001, pet. denied); Pinebrook Properties, Ltd. v. Brookhaven Lake Prop. Owners Ass'n, 77 S.W .3d 487, 499-500 (Tex. App.–Texarkana 2002, pet. denied).



145



TBOC § 151.001; TRPA art. 1.01(5).



146



TBOC § 152.404; TRPA art. 5.03(b).



140



TBOC § 151.001(1); TRPA art. 1.01(2).



147



TBOC §§ 3.101, 152.203; TRPA art. 4.01(d).



141



TBOC § 152.202; TRPA art. 4.01(b).



148



Id.



142



TBOC § 10.009; TRPA art. 9.02(g)(9).



149



See Bader v. Cox, 701 S.W .2d at 681 n. 2.
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partnerships created without a specific undertaking or for an indefinite duration and whose partnership agreements do not require winding up upon the occurrence of a stated event (i.e. partnerships “at will”), the withdrawal of a partner does not itself end the partnership and only the consent of a majority-in-interest of partners who haven’t assigned their interests requires the partnership to wind up.157 However, in a partnership at will, a request from any partner other than one who has agreed not to withdraw requires the partnership to wind up unless a majority-in-interest of partners consents to continue the partnership.158 For all other types of partnerships, however, the unanimous consent of all partners is necessary to require winding up.159 These types of partnerships must wind up upon the expiration of the term or completion of the undertaking stated in their partnership agreement,160 or upon the happening of an event stated in their partnership agreement which requires winding up.161 All types of partnerships must wind up if an event occurs which makes the partnership’s business illegal,162 if a judicial decree requires the partnership to wind up,163 or if the partnership sells all or substantially all of its assets outside the ordinary course of business.164



Books & Records



A general partnership is not required to keep books and records unless it is established by filing a certificate of formation with the Secretary of State, in which case it must abide by the general rule in the Code.150 If it does so, the records must be kept at its chief executive office.151 The partnership must provide access of its books and records to partners, their agents, and their attorneys.152 Each partner and the partnership must, upon request, furnish to a partner, his legal representative, and assignee (or transferee) “to the extent just and reasonable...complete and accurate inform ation concerning the partnership.” 153 7.



Dissolution



Under TUPA, the three steps for ending a partnership were: (1) dissolution; (2) winding up; and (3) termination.154 One of the biggest changes TRPA made was the elimination of the concept of dissolution; when a partner withdraws or dies, the partnership is no longer “dissolved,” but instead the partnership may elect to continue to exist by redeeming that partner’s interest. 155 When the term “dissolution” is used in partnership cases applying TUPA prior to 1994, it should be translated to mean “the happening of an event requiring winding up under TBOC” in terms of current law.156 a.



b.



The dissolution of a partnership is referred to as “winding up.” The winding up of a partnership may occur due to the occurrence of one of several different events, which vary based on the type of partnership. For



157



TBOC § 3.151.



151



TBOC § 152.212; TRPA art. 4.03(a).



152



TBOC § 152.212; TRPA art. 4.03(b).



153



TBOC § 152.213; TRPA art. 4.03(c).



Distributions upon Winding Up



When a partnership is winding up, the assets of the partnership must first be used to pay the partnership’s outstanding debts before any surplus is distributed to the partners.165 The profits and losses that result from the liquidation of the partnership property must be credited and charged to the partners’ capital accounts.166



Events Requiring Winding Up



150



Chapter 40.3



154



TUPA § 29; Bader v. Cox, 701 S.W .2d 677, 681 n. 1 (Tex. App.–Dallas 1985, writ ref’d n.r.e.). 155



Tex. Rev. Civ. Stat. 105, Ch. 1, Art. I, Comment (“Main Changes: Dissolution not used; withdrawal does not require winding up (liquidation), only requires redemption (buyout) of withdrawn partner at fair value unless majority in interest of remaining partners choose to wind up, §§ 6.00 to 7.01.”); see also TBOC §§152.709.



TBOC § 11.057; TRPA art. 8.01(a).



158



TBOC § 11.057(d); TRPA art. 8.01(g)



159



TBOC § 11.057(b); TRPA art. 8.01(b)(1), (c)(1).



160



TBOC §§ 11.051(1), 11.057(c)(1); TRPA art. 8.01(b)(2).



161



TBOC § 11.051(3); TRPA art. 8.01(c)(2).



162



TBOC § 11.057(c)(2); TRPA art. 8.01(d).



163



TBOC § 11.314; TRPA art. 8.01(e).



164



TBOC § 11.057(c)(3); TRPA art. 8.01(f).



165



TBOC § 152.706; TRPA art. 8.06(a).



166



TBOC § 152.707(c); TRPA art. 8.06(b); Torres v. Kelley, No. 13-04-313-CV, 2007 W L 528849, at *5 (Tex. App.–Corpus Christi Feb. 22, 2007, no pet.) (mem. op.).



156



TBOC §§ 11.051-.053, .057, .152, 152.709; TBCA art. 8.01.
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at the time it is acquired.174 As opposed to property contributed to a partnership, the interest a spouse receives in return for a contribution is personal property, 175 that can have either separate or community character. A partnership interest can include either a claim on profits and losses, or a claim on capital, or both. The fact that the partners amend the partnership agreement during marriage does not invoke the inception-of-title doctrine; in other words, the amendment does not create a new interest in the partnership that would be community property. Unless the partnership was dissolved then recreated, the same partnership interest continues through the amendment.176



Any remaining assets are distributed among the partners in the amount of the balance of each partner’s capital account.167 This latter clause has been interpreted to mean that the capital accounts must be brought into parity, with partners who have positive capital accounts receiving money and those having negative capital accounts paying into the partnership.168 Once the capital accounts of the partners are adjusted, any remaining profits of the partnership are distributed to the partners in the proportion recited in the partnership agreement. If the debts of the partnership exceed its assets, the partners are obligated to satisfy those debts in the proportion to each partner’s share of partnership losses, unless the creditors for those debts agreed to look only to partnership property for satisfaction.169 If a partner does not contribute their share to satisfying these debts, the remaining partners must pay this amount in those same proportions.170 Partners who cover the debts of other partners in this way may seek “contribution” (i.e. reimbursement) from partners who do not pay their share.171 8.



c.



Non-M arital Nature of Partnership Property



Specific partnership property does not belong to a partner-spouse.172 These assets are therefore neither separate nor community property. A court in a divorce cannot divide or confirm specific partnership property to either spouse.173 b.



Transfers



A non-partner spouse who receives some or all of the partner-spouse’s partnership interest, is a transferee and has a transferee’s interest.177 A transferee has no right to participate in managing the partnership or conducting its business.178 A transferee is entitled to receive, to the extent transferred, distributions to which the transferor would have been entitled. The transferee can also require “reasonable information or an account of the partnership transactions and make reasonable inspection of the partnership books.” 179 In the event of winding up, the transferee is entitled to receive the net amount of what would have been distributable to the transferor. Notice of the transfer must be given to the partnership for the partnership to be bound to give effect to the transfer. The State Bar Committee that drafted TRPA art. 1.01(13) noted that a transferee cannot compel distributions by the partnership.



Marital Property Issues a.
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Ownership Rights



The normal rules of marital property govern whether a partnership interest is separate or community property



174



Farnsworth v. Deaver, 147 S.W .3d 662, 664-65 (Tex. App.–Amarillo 2004, no pet.).



See In re Marriage of Higley, 575 S.W .2d 432 (Tex. Civ. App.–Amarillo 1978, no writ) (partnership interest acquired prior to marriage was separate property); Horlock v. Horlock, 593 S.W . 2d 743 (Tex. Civ. App.–Houston [1st Dist.] 1980, writ ref'd n.r.e.) (limited partnership interest acquired by husband after divorce was his separate property); York v. York, 678 S.W .2d 110 (Tex. App.–El Paso 1984, writ ref'd n.r.e.) (partnership interest acquired during marriage deemed to be community property).



169



TBOC § 152.708(a)(1); TRPA art. 8.06(c)(1).



175



170



TBOC § 152.708(a)(2); TRPA art. 8.06(c)(2).



176



171



TBOC § 152.708(a)(3); TRPA art. 8.06(c)(3).



172



TBOC § 154.001, .002; TRPA art. 5.01.



167



TBOC § 152.707(d); TRPA art. 8.06(b).



168



TBOC § 154.001; TRPA art. 5.02(a).



See Harris v. Harris, 765 S.W .2d 798, 803 (Tex. App.–Houston [14th Dist.] 1989, writ denied). 177



TBOC § 152.406; TRPA 5.04(a).



178



TBOC § 152.401; TRPA art. 5.03(a)(4).



179



TBOC § 152.402-.404; TRPA art. 5.03(b).



173



McKnight v. McKnight, 543 S.W .2d 863, 867-68 (Tex. 1976).
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contribution.184 The court also rejected the idea that the partnership’s production of oil and gas was subject to characterization as either separate or community property. 185 The court concluded:



Distributions



Partnership profits distributed to a married partner are community property, regardless of whether the spouse’s partnership interest is separate or community property.180 9.



T he w ithdraw als nev ertheless w ere distributions of partnership income or profits and, thus, community. We hold that all distributions by the partnership to Woody during the course of the second marriage were community property.186



Taxation Issues



Under the IRS’ “check-the-box” rules, domestic partnerships, limited liability companies and business trusts are able to elect whether they will be taxed as partnerships (that is, pass-through treatment) or corporations (entity-level taxation).181 Because partnership income is passed through to the personal tax returns of the partners, it is possible that a partner will have to report partnership income on their return, but will not have received distributions from the partnership that would ordinarily have been made for the purpose of paying tax on that income. Since an assignee’s interest has no management rights, and thus not right to compel distributions, the spectre of phantom income can be a disincentive to taking an assignee’s interest in a partnership.



In sum, Marshall stated that distributions of current income derived from partnership property are community property. However, the opinion did not expressly say that all distributions from a partnership are community property. What Marshall did establish is that separate property capital, once contributed to the partnership, loses its character as separate property, so that distributions cannot be mutations of that separate property contribution. The significance of Marshall depends on whether the statements in the opinion are read as broad principles of law, or rather as conclusions drawn from that particular partnership with that particular procedure for making income distributions. Marshall was reiterated–and perhaps extended–in Lifshutz II,187 where a subsidiary corporation was transferred directly from a separate property family partnership to a separate property family corporation in a tax-free business recapitalization.188 The trial court found this to be a “non-liquidating community distribution” from the partnership, and held the stock of the subsidiary to be community property.189 After an extensive analysis of the facts and citation to Marshall, a 2-to-1 majority of the court of appeals wrote:



10. Miscellaneous Issues a.



Chapter 40.3



Applicability of Marshall



Marshall is frequently cited to support the view that all distributions from a partnership during marriage are community property. In Marshall, Husband acquired an interest in a partnership prior to marriage, and the partnership’s assets included mineral leases that were also acquired prior to marriage. 182 Ordinarily, royalty payments made pursuant to leases on separate property mineral interests are a spouse’s separate property. But the court of appeals held that the mineral interests were not separate property, because they belonged to the partnership and had no marital property character. 183 The court rejected the idea that Husband retained an ownership interest in his capital contribution, or that partnership distributions were a mutation of his capital



Accordingly, since partnership property does not retain a separate character, distributions from the partnership are considered community property, regardless of whether the distribution is of income or of an asset.



180



Harris v. Harris, 765 S.W .2d 798, 804 (Tex. App.–Houston [14th Dist.] 1989, writ denied); Marshall v. Marshall, 735 S.W. 2d 587, 594 (Tex. App.–Dallas 1987, writ ref'd n.r.e.).



184



Id. at 594.



185



Id. at 594-95.



186



Id. at 595.



187



Lifshutz v. Lifshutz, 199 S.W .2d 9, 27 (Tex. App.–San Antonio 2006, no pet.) (Lifshutz II).



181



Treas. Reg. § 301.7701-3 (2006).



182



Marshall, 735 S.W .2d at 593.



188



Id. at 24-28.



183



Id. at 594-95.



189



Id. at 24.
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completely different from the statutory default.196



The opinion pointed out that a Louisiana appellate court had “drawn a distinction between distributions of income and distributions of a capital asset,” but Lifshutz II noted that the Louisiana court did not analyze the effect of the entity theory of partnerships and that, in the present case, “the accumulated profits of [the partnership] exceeded the aggregate distributions, which included the [subsidiary] stock distribution.” 190 C.



Chapter 40.3



1.



Formation



A Texas limited partnership is created like a general partnership, by agreement of the partners.197 The agreement may be written or oral.198 The general partners must file a certificate of formation with the Secretary of State.199 The limited partnership comes into existence when that certificate is filed.200 Several courts have held in various instances that substantial compliance with the filing requirements is sufficient for the limited partnership to come into existence with liability protections for limited partners.201 A limited partnership can also be created by the merger of one or more limited partnerships with one or more other business entities through a plan of merger. 202 A certificate of merger must be filed with the Secretary of State,203 at which time the merger becomes effective.204 Upon merger, all property of the merging entities–including all assets, liabilities and other obligations–is allocated and vested in one or more of the surviving or resulting entities as provided in the plan of merger. 205



Limited Partnerships



A limited partnership is a partnership that, in addition to one or more general partners, also has one or more limited partners.191 A limited partner may also be a general partner.192 The essential difference between a general and limited partner is that the latter is not usually liable for the obligations of the limited partnership, while the former is always liable for those obligations.193 Limited partnerships are commonly used to make long term investments in one asset or one activity (such as a real estate venture), or for estate planning purposes (such as a family limited partnership). TRLPA was not a comprehensive statute and, to the extent it did not address an issue, limited partnerships were governed by TRPA or the common law.194 Since TBOC superceded both TRLPA and TRPA, the Code is the exclusive statute governing limited partnerships. However, because TRPA was recodified as TBOC Chapter 152 and TRLPA was recodified as TBOC Chapter 153, the Chapter 152 rules for general partnerships govern situations in limited partnerships not specifically covered by Chapter 153.195 Some of the default rules discussed herein apply only if the limited partnership agreement does not contain contrary provisions. In many instances the actual limited partnership agreement will provide for something



196



See, e.g., McLendon v. McLendon, 862 S.W .2d 662, 676 (Tex. App.–Dallas 1993, pet. denied) (“The partnership agreement governs the parties' rights. Only where it is silent do the provisions of the Texas Uniform Partnership Act come into play.”). 197



TBOC § 3.011; TRLPA § 2.01(a).



198



TBOC § 151.001;TRLPA § 1.02(10).



199



TBOC §§ 3.001, .004, .005, .011, 4.001; TRLPA §§ 2.01(a), 2.04(a)(1), 2.07(a). 200



TBOC § 3.005; TRLPA § 2.01(b).



201 190



Id. at 27 n. 4.



191



TBOC § 1.002(50); TRLPA § 1.02.



192



TBOC § 153.102(a)(1); TRLPA § 3.03(a).



See Laney v. Commissioner, 674 F.2d 342,342 (5th Cir. 1982); In re Oakgrove Village, Ltd., 90 B.R. 246, 251 (Bankr. W .D. Tex. 1988); Shindler v. Marr & Assoc., 695 S.W .2d 699, 703 (Tex. Civ. App.–Houston [1 st Dist.] 1985, writ ref’d n.r.e.); Garrett v. Koepke, 569 S.W .2d 568, 570-71 (Tex. Civ. App.–Dallas 1978, writ ref’d n.r.e.); Voudouris v. Walter E. Heller & Co., 560 S.W .2d 202, 206 (Tex. Civ. App.–Houston [1 st Dist.] 1977, no writ).



193



TBOC § 153.102; TRLPA § 3.03; Pinebrook Properties v. Brookhaven Lake Property Owners Association, 77 S.W .3d 487, 500 (Tex. App.–Texarkana 2002, pet. denied) (“Alter ego is inapplicable with regard to a partnership because there is no veil that needs piercing, even when dealing with a limited partnership, because the general partner is always liable for the debts and obligations of the partnership to third parties.”). 194



TRLPA § 13.01(a).



195



TBOC § 153.003(a).



202



TBOC §§ 10.001, .009; TRLPA § 2.11.



203



TBOC § 10.151; TRPLA § 2.11(e).



204



TBOC §§ 4.051, 10.007; TRPLA § 2.11(f).



205



TBOC §§ 10.008, .009; TRLPA § 2.11(g)(2); see Allen v. United of Omaha Life Ins. Co., 236 S.W .3d 315, 321 (Tex. App.–Fort W orth 2007, pet. denied).
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A similar rule applies to the creation of a limited partnership by conversion from another entity.206 2.



Chapter 40.3



partner is liable to make capital contributions to the partnership.215 Even after the assignment, the assignor continues to be liable to the limited partnership.216



Ownership c.



A partner’s interest in a limited partnership is personal property. 207 Whether that interest is community property or separate property is governed by marital property rules. A partner has no interest in specific limited partnership property.208 a.



For general partners in a limited partnership, the “events of withdrawal” are the same as in a general partnership. 217 A limited partner, on the other hand, may only withdraw at the time or on the occurrence of the events specified in the partnership agreement.218 This different treatment helps to support a discounted value of a limited partner interest in a family limited partnership.219 A withdrawing limited partner is entitled to receive, within a reasonable time after withdrawal, the fair value of his interest as of the date of withdrawal.220 The limited partner cannot require a distribution other than in cash, nor can the partnership force the withdrawing partner to take in-kind distribution of an asset in excess of his share of distributions.221 However, the partnership cannot make a distribution that would give the partnership a negative net worth.222



Acquisition of Partnership Interest



At formation of the limited partnership, any person may be admitted as a general partner as provided in the written partnership agreement. Thereafter, general partners can be admitted as provided in a written partnership agreement, or absent such agreement, with the written consent of all partners. 209 Limited partners are admitted according to the same rules. Upon formation of a limited partnership, a limited partner acquires his limited partner interest on the later of (i) the date of formation, or (ii) the date stated in the records of the partnership’s formation or the date the partner’s admission is first reflected in partnership records.210 b.



W ithdrawal from Partnership



d.



Redemption of Partnership Interests



The redemption provisions of Chapter 152 (formerly TRPA) are much more comprehensive than their counterparts in Chapter 153 (formerly TRLPA).223 A limited partner’s interest is redeemed by the partnership upon their withdrawal at the fair value of that interest as of the date of their withdrawal.224 A general partner’s interest may either be redeemed by the partnership, or



Transfer of Partnership Interests



Unless the partnership agreement prohibits it, a partnership interest in a limited partnership is assignable.211 An assignment of an interest does not dissolve the limited partnership. 212 An assignee is entitled “to be allocated income, gain, loss, deduction, credit, or similar items, and to receive distributions, to which the assignor was entitled, to the extent those items are assigned.” 213 An assignee can become a partner only if all partners consent.214 The assignee who becomes a limited



215



See TBOC §§ 153.253, .202; TRLPA §§ 7.04(b), 5.02.



216



TBOC § 153.255; TRLPA § 7.04(c).



217



TBOC § 153.155; TRLPA § 4.02; see § B.2.c. supra.



218



TBOC § 153.110; TRLPA § 6.03.



206



TBOC §§ 10.101-.107; TRLPA § 2.15.



207



TBOC § 154.001; TRLPA § 7.01.



208



TBOC § 154.002; TRLPA § 7.01.



209



TBOC § 153.151; TRLPA § 4.01(a).



210



TBOC § 153.101; TRLPA § 3.01.



220



TBOC § 153.111; TRLPA § 6.04.



211



TBOC § 153.251(a); TRLPA § 7.02(a)(1).



221



TBOC § 154.203; TRLPA § 6.05.



212



TBOC § 153.251(b)(1); TRLPA § 7.02(a)(2).



222



TBOC § 153.210; TRLPA § 6.07(a).



213



TBOC § 153.251(b)(3); TRLPA § 7.02(a)(3).



223



See TBOC §§ 152.601-.612.



214



TBOC § 153.253; TRLPA § 7.04(a).



224



TBOC § 153.111; TRLPA 6.04.



219



Alan R. Bromberg, Texas Business Organization and Commercial Law–Two Centuries of Development, 55 SMU L. R EV . 83, 127 (2002) (“Bromberg”).
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converted into a limited partner’s interest. 225 The common law rule for general partnerships recognized in Coleman had been codified in TRLPA, so that the executor of a deceased limited partner’s estate or guardian of an incapacitated limited partner has an assignee’s interest in the partnership.226 See section D.2.d., supra. 3.
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4.



Under TULPA, a person was allowed to contribute cash or other property–but not services–to acquire an interest in a limited partnership.236 In contrast, TRLPA and TBOC permit contributions of any tangible or intangible benefit to the partnership, including cash, property, services rendered, promissory notes, contracts to perform future services, and interests in other entities.237 Since September 1, 2003, a limited partnership may admit a general partner that does not make a capital contribution, and a general partner can even be admitted without acquiring a partnership interest. 238 A limited partner’s liability to make a contribution to the partnership must be in writing to be enforceable.239 The obligation survives the death of the partner. 240 Assigning the partnership interest to another person does not suspend the assignor’s obligation to make a capital contribution.241 Distributions of cash or other assets are to be made to the partners in the manner provided by a written partnership agreement. 242 Absent such specific provision, distributions that are a return of capital must be made on the basis of an agreed value stated in the partnership records. Distributions that are not a return of capital must be made in proportion to the allocation of profits.243 Profits and losses are allocated in accordance with the then-current percentage interest in the partnership as stated in the partnership’s records.244



Assets & Liabilities



A partner in a limited partnership acquires no rights in specific partnership property.227 The general partner of a limited partnership is liable for all limited partnership debts. 228 A limited partner is not liable for obligations of the limited partnership unless the limited partner is also a general partner,229 or the limited partner participates in the control of the business in a manner not excepted by the Code or the common law.230 A third party can establish liability of a limited partner only when he reasonably believes the partner to be a general partner based on that party’s conduct.231 A judgment creditor of a partner in a limited partnership in their individual capacity “may charge the partnership interest of the judgment debtor to satisfy the judgment.” 232 This entitles the creditor to receive only distributions that the judgment debtor would have been entitled to receive. 233 This is the judgment creditor’s exclusive remedy against the debtor’s partnership interest. 234 The property of the partnership is immune to the credit’s claims.235



5.



225



Contributions & Distributions



Management



A general partner of a limited partnership has the rights and powers of a partner in a general partnership.245 Generally, limited partners cannot participate in management of the limited partnership without



TBOC § 153.158(a); TRLPA 6.02.



226



See TBOC § 153.113; TRLPA 7.05; see also Coleman v. Coleman, 170 S.W .3d 231, 237-38 (Tex. App.–Dallas 2005, pet. denied).



236



TULPA § 5.



237



TBOC § 153.201; TRLPA §§ 1.02(c), 5.01.



238



TBOC § 153.151; TRLPA § 4.01.



239



TBOC § 153.202(a); TRLPA § 5.02(a).



TBOC §§ 153.102(a)(2), .103, .104; TRLPA §§ 3.03(a), (b), (c).



240



TBOC § 153.202(b); TRLPA § 5.02(b).



231



TBOC § 153.102(b); TRLPA § 3.03.



241



TBOC § 153.255; TRLPA § 7.04(c).



232



TBOC § 153.256; TRLPA § 7.03(a)



242



TBOC § 153.208(a); TRLPA § 5.04.



233



TBOC § 153.256(b); TRLPA § 7.03(b).



243



TBOC § 153.208(b); TRLPA § 5.04.



234



TBOC § 153.256(d); TRLPA § 7.03(c).



244



TBOC § 153.206; TRLPA § 5.03.



235



TBOC § 153.256(f); TRLPA § 7.03(e).



245



TBOC § 153.152; TRLPA § 4.03(a); see § B.5., supra.



227



TBOC §§ 154.001(c), .002; TRLPA art. 7.01.



228



TBOC § 153.152(a)(1); TRLPA § 4.03(b).



229



TBOC § 153.102(a)(1); TRLPA § 3.03(a)



230
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jeopardizing their insulation from partnership liabilities. The Code does, however, enumerate several nonexclusive actions that do not constitute “participation in the control of the business,” such as managing a general partner entity, consulting with or advising general partners, voting on partnership matters, guaranteeing partnership debts, et al.246 A creditor who asserts personal liability of a limited partner based on involvement in management must show that he reasonably believed that the limited partner was a general partner.247 6.



continue the partnership and they agree to the appointment of a general partner, then the partnership will not be wound up.252 The procedures for winding up the limited partnership and distributing the partnership’s assets are substantively identical to those for a general partnership. 253 See section B.7., supra. 8.



Books & Records



Dissolution



There are five circumstances under which a limited partnership is required to be wound up: (1) the occurrence of an event stated in the partnership agreement requiring dissolution; (2) the written consent of all partners; (3) an event of withdrawal of a general partner; (4) the entry of a decree of judicial dissolution; and (5) the lack of any remaining limited partners.251 However, if one of the general partners withdraws but the partnership agreement allows the remaining general partners to continue the partnership and they do so, or if all the remaining limited partners decide to



246



TBOC §§ 153.103, .104; TRLPA § 3.03.



247



TBOC § 153.102; TRLPA § 3.03(a).



9.



D.



250



TBOC § 153.552; TRLPA § 1.07(e).



251



TBOC §§ 11.051, .058; TRLPA § 8.01.



Limited Liability Partnerships



A limited liability partnership is not a fundamentally distinct type of entity per se; limited liability is a feature of either a general or limited partnership. This feature prevents a partner from being liable to anyone for a debt or obligation of the partnership or another partner. 257



TBOC § 153.551; TRLPA § 1.07(a); see § B.6., supra. These records must reflect, among other things, the interest each partner owns, copies of tax returns, copies of the partnership agreement and amendments, the amount of cash contributed and value of other property contributed by each partner, the times of all additional contributions, the date when each partner joined the partnership, and “books and records of account.” TBOC § 153.552; TRLPA § 1.07(d).



Taxation Issues



The partnership-related sections of the Internal Revenue Code do not distinguish between general and limited partnerships. See section B.9., supra.



252



TBOC §§ 153.501(a), (b); TRLPA 8.01(3).



253



TBOC §§ 11.052-.055, 153.502-.503; TRLPA §§ 8.04, .05.



248



249



Marital Property Issues



Limited partnerships present the same marital property issues as general partnerships: specific partnership property is neither separate nor community; the partnership interest can be either separate or community property; and management rights cannot be community property. In a divorce, the trial court cannot award specific partnership assets.254 If a spouse’s community property partnership interest in a limited partnership is awarded to the non-partner spouse, the spouse receives an assignee’s interest. 255 “Alter ego is inapplicable with regard to a partnership because there is no veil that needs piercing, even when dealing with a limited partnership, because the general partner is always liable for the debts and obligations of the partnership to third parties.” 256



Unlike a general partnership, a limited partnership is required to maintain certain records.248 A limited partnership must provide access of its books and records to partners, their agents and assignees, and their attorneys.249 Each partner and the partnership must, upon request, furnish to a partner, his legal representative, and assignee (or transferee) these records and other information about the partnership “as is just and reasonable” for that person to have access to.250 7.



Chapter 40.3



254



Gibson v. Gibson, 190 S.W.3d 821, 823 (Tex. App.–Fort W orth 2006, no pet.) (trial court reversed for awarded limited partnership asset to non-partner spouse). 255



TBOC § 152.406; TRPA art. 5.04.



256



Pinebrook Properties v. Brookhaven Lake Property O wners Association, 77 S.W .3d 487, 500 (Tex. App.–Texarkana 2002, pet. denied). 257
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A registered limited liability partnership is a partnership where partners have no personal liability for professional malpractice claims and other entity obligations, unless they are liable by their own actions. The difference between a limited liability partnership and a standard limited partnership is that all partners in the former are not liable for the partnership’s debts, while only limited partners in the latter are not liable, and then only if they do not participate in the control of the business. A limited partnership can be a limited liability partnership, however. 258 1.



satisfaction of malpractice judgments against the partnership.263 The deposit must be in a bank escrow in cash, bank CDs, United States Treasury obligations, or by bank letter of credit or insurance company bond. 264 The treatment of liabilities is another distinguishing feature of an LLP. Partners in a registered LLP are not individually liable, either directly or indirectly, for the debts and liabilities of the partnership. 265 Partners are also not individually liable for negligence claims against the partnership for acts committed by a partner not under their supervision or direction, and of which they had no notice.266 These limitations on liability do not apply to: (1) the obligation of a partnership to pay its debts out of its property; (2) the legal or contractual liabilities of a partner; or (3) the procedural rules regarding service of process.267



Formation



A limited liability general partnership is governed by TBOC Chapter 152 (formerly TRPA), and that chapter provides for the requirements for formation of a general partnership that is an LLP. 259 A limited liability limited partnership is governed by TBOC Chapter 153 (formerly TRLPA), and that chapter provides for the requirements for formation of a limited partnership that is an LLP.260 An LLP must register with the Secretary of State by filing an application with the required information.261 The LLP must re-register every year to maintain limited liability status.262 2.



4.



Contributions & Distributions



The principles governing contributions to and distributions from a limited liability partnership are dictated by whether the LLP is a general or limited partnership. See sections B.4. & C.4., supra. 5.



Management



An LLP is managed like a general or limited partnership, depending on which kind of partnership it is. See sections B.5. & C.5., supra. Management of the partnership as a whole is a distinct concept from the supervision or direction of one partner or partnership representative by another partner. See section D.3., supra.



Ownership



A limited liability general partnership is governed by TBOC Chapter 152 (formerly TRPA), and that chapter establishes ownership principles for a GP. See section B.2., supra. A limited liability limited partnership is governed by TBOC Chapter 153 (formerly TRLPA), and that chapter establishes ownership principles for an LP. See section C.2., supra. 3.
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6.



Books & Records



There are no requirements regarding books and records that are unique to an LLP as distinguished from the underlying form of partnership. See sections B.6. & C.6., supra. A general partnership is not required to keep books and records,268 but a limited partnership must keep



Assets & Liabilities



Assets of an LLP have the same status as assets of the underlying partnership of which it is a type. See sections B.3. & C.3., supra. However, LLPs are uniquely required to carry at least $100,000 of malpractice insurance, or “put up” $100,000 specifically designated and segregated for the



263



TBOC § 152.804(a); TRPA art. 3.08(d).



258



TBOC §§ 152.805, 153.351-.353; TRLPA § 2.14.



264



Id.



259



TBOC § 152.802; TRPA art. 3.08(e).



265



TBOC § 152.801(a); TRPA art. 3.08(a)(1).



260



TBOC § 152.805, TRLPA § 2.14.



266



TBOC § 152.801(b); TRPA art. 3.08(a)(2).



261



TBOC § 152.802(a); TRPA art. 3.08(b).



267



TBOC § 152.801(e); TRPA art. 3.08(a)(3)



262



TBOC § 152.802(e)(2); TRPA art. 3.08(b)(5), (7).



268



TBOC § 152.212; TRPA art. 4.03(a).
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certain records.269 However, the fundamental nature of a limited partnership that makes record-keeping mandatory–i.e., notice to potential creditors of their inability to collect certain debts against certain people–is shared by limited liability partnerships. Practically, it is extremely rare for an LLP to operate without keeping records of its business activities. 7.



partnership. 272 However, an LLC is separate and distinct from either a partnership or a corporation.273 1.



Dissolution



Marital Property Issues



2.



The marital property issues associated with LLPs are akin to those associated with the underlying type of partnership. See sections B.8. & C.8., supra. Unlike the professional corporation and association discussed below, there is no express statutory prohibition against awarding an interest in an LLP to a spouse who is not a member of the profession. 9.



Ownership



There are no restrictions on the types of capital that can be contributed to an LLC, and there is no minimum amount of capital required for an LLC to do business. Effective September 1, 2003, an LLC can admit a member, and give them a membership interest, without requiring a capital contribution. 278 A member can also join an LLC without acquiring a membership interest, as



Taxation Issues 272



The taxation rules for an LLP are the same as those for its underlying partnership. See sections B.9. & C.9., supra. E.



Formation



An LLC is created by the Secretary of State, upon the filing of certificate of formation and payment of a fee.274 Texas law does not restrict the organizers of the entity to “natural persons,” as some other states do, and the term “person” includes corporations, trusts, and other entities.275 There is no minimum capital requirement for forming an LLC. The merger provisions for LLCs in the TLLCA were substantively identical to the general provisions for all entities now contained in the TBOC. The Code establishes the conditions under which an LLC may be involved in a merger with another entity (including a subsidiary), the requirements for the plan of merger and the plan of merger, and the effects of the merger on those entities. 276 The provisions for a conversion of a limited liability company are also analogous to those for all entities generally.277 See section A.1., supra.



Limited liability status can be terminated by filing a withdrawal notice with the Secretary of State.270 That status can also be lost by operation of law due to failure to re-register each year.271 For a limited liability general partnership, the events requiring winding up as well as the procedures for winding up and distributing the partnership’s assets are the same as those for a general partnership. See section B.7., supra. For a limited liability limited partnership, the rules governing winding up are the same as those for a limited partnership. See section C.7., supra. 8.
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TBOC § 2.101; TLLCA art. 2.02A (“Each limited liability company shall have the power provided for a corporation under the TBCA and a limited partnership under the Texas Revised Limited Partnership Act.”); Thomas Earl Geu, Understanding the Limited Liability Company: A Basic Comparative Primer, 37 S.D. L. Rev. 44, 45 (1991/1992) (“Geu”).



Limited Liability Companies



273



A limited liability company is a hybrid between a corporation and a partnership; like a corporation, the owners are not liable for entity debts, but like a partnership, the parties have great latitude in creating an organizational structure and can elect to be taxed like a



Pinebrook Props., Ltd. v. Brookhaven Lake Prop. Owners Ass'n, 77 S.W .3d 487, 500 (Tex. App.–Texarkana 2002, pet. denied).



274



TBOC § 3.001; TLLCA, arts. 3.01, 3.04.



275



TBOC § 3.004(a); Tex. Gov’t Code § 311.005(2); TLLCA art. 1.02A(4). 276



TBOC §§ 10.001-.008, .151-.153, .156; TLLCA arts. 10.01-10.05. 269



TBOC § 153.551; TRLPA § 1.07(a).



270



TBOC § 152.802(h); TRPA art. 3.08(b)(6).



271



TBOC § 152.802(g); TRPA art. 3.08(b)(5), (7).



277



TBOC §§ 10.101-.106, .109, .151-.153, .154; TLLCA art. 10.08-10.11. 278
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long as at least one member owns an interest. 279 A membership interest in an LLC is personal property.280 A court, upon application by a creditor of a member of an LLC, “may charge the membership interest to the judgment debtor to satisfy the judgment.” 281 A charging order is a lien on the interest, and is the exclusive remedy against the member’s interest in the LLC. 282 The creditor of a member cannot reach the assets of the LLC.283 A member of an LLC may not withdraw or be expelled from the company.284 3.



the articles of organization. 290 The managers of an LLC have the authority to exercise the powers and direct the affairs of the LLC.291 When the members of an LLC reserve this authority among themselves, the entity does not need to have separate managers.292 However, the managers or members may also appoint officers and agents and vest them with managerial powers.293 The default rules for meetings and voting are substantially the same as those for a corporation.294 6.



Contributions & Distributions 7.



Chapter 101 only specifically provides rules for promises made to make contributions to an LLC.287 The types and effects of contributions generally is thus governed by the company agreement, or Chapters 21 and 151 of the Code.288 5.



Books & Records



The general rules requiring an entity to maintain certain books and records apply to LLCs. 295 There are also additional record-keeping requirements specific to an LLC.296 These include a list of each member’s percentage interests and the amount and value of contributions made to the LLC, as well as a statement of required future contributions and events requiring winding up.297



Assets & Liabilities



As with corporations and partnerships, a member of an LLC does not have an interest in any specific property of the LLC.285 Generally, a member is also not liable for a debt, obligation or liability of an LLC, including ones established by court order. 286 4.
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Dissolution



The Code’s general dissolution procedures apply to LLCs. 298 Additional provisions specific to LLCs include the requirement that a majority of members must consent to winding up or revoking a decision to wind up, and that the cancellation of an event requiring winding up.299



Management



The members of an LLC have the power to adopt, alter, amend or repeal the regulations of the LLC.289 The managers of the LLC may also be given this power by



279



Id.



280



TBOC § 101.2106(a); TLLCA art. 4.04. 290



281



TBOC § 101.113; TLLCA art. 4.06A.



282



TBOC § 101.112(c), (d); TLLCA art. 4.06B., C.



283



TBOC § 101.112(f); TLLCA art. 4.06E.



291



284 285



TBOC §§ 101.052, .252; TLLCA art. 2.09. TBOC § 101.252; TLLCA art. 2.12.



292



Id.



293



TBOC § 101.254; TLLCA 2.21.



294



TBOC § 101.351-.359; TLLCA arts. 2.12, 2.19, 2.23.



295



TBOC § 3.151; TLLCA 2.22.A, B.



296



TBOC § 101.501.



TBOC § 101.107; TLLCA art. 5.05. TBOC § 101.106(b); TLLCA art.4.04.



286



TBOC § 101.114; TLLCA art. 4.03.A.



287



TBOC § 101.151-.156; TLLCA arts. 5.02. 297



Id.



See TBOC §§ 21.159, 152.202; TBCA art. 2.16.A, TRPA art. 4.01(a), (b).



298



TBOC § 11.151; TLLCA 6.01.A.



289



299



TBOC § 101.552; TLLCA art. 6.01, .06.



288



TBOC § 101.053; TLLCA art. 2.09.
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8.



governing documents or stock agreements.305 A professional corporation can redeem the shares of any living or deceased shareholder, as the board of directors may provide, or as provided in its governing documents or stock agreements.306 If an owner becomes legally disqualified to render professional services, their shares must be redeemed.307 A spouse who owns an interest in a PC does not own the assets of the PC, and those assets cannot be awarded in a divorce.308 A married professional’s interest in a PC cannot be awarded to a non-professional spouse, an order that would violate the licensing requirements of the Code and, in the case of lawyers organized in a PC, would conflict with the Disciplinary Rules.309



Marital Property Issues



The same principles for alter ego and piercing the entity veil that apply to corporations also apply to LLCs.300 See sections A.3., 8.d., supra. 9.



Taxation Issues



Under the Tax Code, an LLC is taxed as a passthrough entity (like a partnership) by default, but the members may elect to be taxed as a small business corporation (like an S-corporation). F.



Professional Corporations



3.



A professional corporation is a Texas corporation owned and managed by licensed professionals such as architects, attorneys-at-law, clinical social workers, CPAs, dentists, licensed professional counselors, psychologists, and veterinarians, but not medical doctors.301 Generally, the provisions in Chapters 20 and 21 of the Code governing regular corporations also govern professional corporations.302 1.



Assets & Liabilities



As with a regular corporation, the owner of an interest in professional corporation does not own the assets of the PC.310 The PC is jointly and severally liable for professional liability to the client, but this liability does not extend to shareholders, officer, or directors.311 The shareholders of a PC have no greater liability as shareholders than do shareholders of other business corporations.312 The Code does not diminish claims a client may have for malpractice or malfeasance against a person rendering professional services.313 The provisions of the Code do not alter the professional relationship between the professional and the client.314



Formation



A professional corporation is created by filing a certificate of formation with the Secretary of State and paying the required fees, after which the Secretary of State will issue a certificate of incorporation.303 2.



Chapter 40.3



Ownership



A professional corporation may issue shares only to individuals or professional legal corporations that are licensed to render professional services of the kind stated in the PCs certificate of formation. 304 Shares may be transferred to other licensed professionals or PLCs, subject to restrictions on transfer imposed by the PCs



308



300



309



305



Id.



306



TBOC § 303.004; TPCA § 13



307



TBOC § 301.008; TPCA § 14.



Siefkas v. Siefkas, 902 S.W .2d 72, 79 (Tex. App.–El Paso 1995, no writ).



McCarthy v. Wani Venture, A.S., 251 S.W .3d 573, 590-91 (Tex. App.–Houston [1st Dist.] 2007, pet. denied); see also Pinebrook Properties, Ltd. v. Brookhaven Lake Property O wners Association, 77 S.W .3d 487, 500 (Tex. App.–Texarkana 2002, pet. denied).



Texas Rule of Disciplinary Conduct, Tex. Rev. Civ. Stat., Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 5.04 (“A lawyer shall not form a partnership with a non-lawyer if any of the activities of the partnership consist of the practice of law”).



310



Siefkas v. Siefkas, 902 S.W .2d 72, 79 (Tex. App.–El Paso 1995, no writ).



301



TBOC §§ 301.003(3), .004, .007, .012; TPCA § 3(a), 4(b), 9, 10 & 12.



302



311



TBOC § 301.010; TPCA § 16.



TBOC § 303.001; TPCA § 5. 312



TBOC §§ 303.001, .002; TPCA § 5.



TBOC §§ 3.001, .004, .005, .011, .014, 4.001; TPCA §§ 3.03, 4.



313



TBOC § 301.010; TPCA § 16.



304



314



Id.



303



TBOC §§ 301.003, .004, .007, .009, 303.003; TPCA § 12.
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taxed as a pass-through entity. See section A.9., supra.



Contributions & Distributions



The provisions governing contributions to and distributions from corporations generally also apply to professional corporations.315 See sections A.4.a. & b., supra. 5.



G.



Management



Books & Records



There are no record-keeping provisions that apply exclusively to professional corporations, so PCs are governed by the same rules that apply to corporations generally.318 See section A.6., supra. 7.



Dissolution



1.



A professional corporation has the continuity of existence of a corporation, and is not subject to dissolution like a partnership.319 The provisions for dissolution applicable to corporations generally also apply to professional corporations. See section A.7., supra. 8.



Professional Associations



A professional association is not considered to be a corporation under the law, but it has many of the procedural and structural elements of a corporation. The Code lists several professions in which members of a PA may practice, including podiatry, dentistry, optometry, therapeutic optometry, chiropractic, medicine, osteopathy, mental health, and veterinary medicine.321 This list is interpreted to be the exclusive list of fields in which practitioners may form a PA because the TPCA and TPAA–from which the TBOC was derived–are mutually exclusive.322 Some professionals may elect to form either a PC or a PA.323 However, medical doctors are only allowed to form PAs, not PCs.324 Furthermore, professionals not explicitly enumerated in the TPAA may not form PAs.325 Generally, the provisions in Chapters 20 and 21 of the Code governing regular corporations also govern professional associations.326



As with a corporation, a PC has a board of directors and officers.316 No shareholder has the duty to supervise the “manner or means whereby the officers or employees of the corporation perform their respective duties.” 317 6.



Chapter 40.3



A professional association is created by filing a certificate of formation (formerly referred to as “articles of association”) with the Secretary of State.327 The date this certificate of formation is accepted is the date the association’s existence begins.328



Marital Property Issues 2.



The concept of a PC as the alter ego of a spouse has been implicitly recognized in the common law.320 See sections A.3, 8.d, supra. 9.



Formation



Ownership



An interest in a professional association may be owned only by practitioners licensed in the particular



Taxation Issues



321



A professional corporation is usually taxed as a Ccorporation. As a result, salaries paid to employees and members are tax deductible expenses, often leaving the PC with little or no taxable income. A PC may also be



TBOC § 301.003; TPAA § 2(A), 2(B)(2)-(3).



322



See Op. Tex. Att'y Gen. No. M-551 at 4 (1970); Welmaker v. Cuellar, 37 S.W .3d 550, 551 (Tex. App.–Austin 2001, pet. denied). 323



Id.



324



315



TBOC § 303.001, Chapter 21.



316



TBOC § 301.007; TPCA §§ 9, 10.



317



TBOC §§ 303.001, .002; TPCA § 5.



318



TBOC §§ 3.151, 21.173.



319



TBOC § 303.005; TPCA § 17.



TBOC § 301.003; TPCA § 3(a); Rockett v. Tex. State Bd. of Med. Exam'rs, 287 S.W .2d 190, 191-92 (Tex. Civ. App.–San Antonio 1956, writ ref'd n.r.e.). 325



Welmaker v. Cuellar, 37 S.W .3d 550, 551 (Tex. App.–Austin 2001, pet. denied) (attorneys not permitted to form PAs). 326



TBOC § 302.001.



327



TBOC §§ 3.005, .014, .015; TPAA § 8.



328



TBOC §§ 3.001(c), 4.002; TPAA § 13.



320



Siefkas v. Siefkas, 902 S.W.2d 72, 79 (Tex. App.–El Paso 1995, no writ).
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area of practice of the PA.329 These interests, which may be either shares or “units of ownership,” are transferable only to other licensed practitioners in that field.330 3.



generally. 337 See section A.6., supra. 7.



8.



Contributions & Distributions



Management



Like a corporation, a professional association is governed by a board of directors or an executive committee elected by the members of the PA. 335 No member of the PA has the power to bind the PA within the scope of its business or profession merely by virtue of being a member. 336 6.



Marital Property Issues



Under the TPAA, only a licensed member of the profession in which the PA practices may hold an ownership interest in the PA.339 Furthermore, as with other organizations, the assets of a PA belong to the entity.340 As a result, Texas courts have recognized that an unlicensed spouse cannot be awarded an ownership interest in a community property PA upon divorce.341 However, after recognizing that the nonprofessional spouse could not be awarded an ownership interest in her husband’s PA, Eikenhorst affirmed an award to her of a portion of the PA’s cash assets.342 Neither the trial court nor the court of appeals conducted an analysis of whether the corporate veil could be pierced, and did not address the Castleberry standards.343 See sections A.3., 8.d., supra. Because Castleberry was partially codified in Chapter 21, 344 and because Chapter 21 governs professional associations as well as corporations, 345 the alter ego doctrine–along with its common law prerequisites–applies to PAs.



The provisions governing contributions to and distributions from corporations generally also apply to professional associations.334 See sections A.4.a. & b., supra. 5.



Dissolution



The procedures for dissolution of a professional association are substantively identical to those for a corporation. See section A.7., supra. The provisions governing the dissolution of corporations may be applied to the dissolution of PAs to fill in any gaps not covered by the Title 7 of the Code.338



Assets & Liabilities



“[T]he assets and profits of a professional association belong to the entity.” 331 But see section G.8., infra. Like a professional corporation, a PA is jointly and severally liable with the officer or non-member employee for malpractice or malfeasance against a person while furnishing professional services, but this liability does not extend to the other members of the PA individually who are not involved in the transaction.332 As with the PC, membership in this entity does not impair the personal liability of a tortfeasor.333 4.



Chapter 40.3



Books & Records



337



TBOC §§ 3.151, 21.173.



338



There are no record-keeping provisions that apply exclusively to professional associations, so PAs are governed by the same rules that apply to corporations



See Neurobehavioral Assocs., P.A. v. Cypress Creek Hosp., Inc., 995 S.W .2d 326, 331-32 (Tex. App.–Houston [1st Dist.] 1999, no pet.). 339



TBOC § 301.004; TPAA § 10.



340



329



TBOC § 301.003(2); TPAA § 2(A).



Mandell v. Mandell, 310 S.W .3d 531, 539-40 (Tex. App.–Fort W orth 2010, pet. denied).



330



TBOC § 301.004; TPAA § 10.



341



See, e.g., Eikenhorst v. Eikenhorst, 746 S.W .2d 882, 887 (Tex. App.–Houston [1st Dist.] 1988, no writ).



331



Mandell v. Mandell, 310 S.W .3d 531, 539-40 (Tex. App.–Fort W orth 2010, pet. denied).



342



Id. (“[I]t was not improper for the trial court to award the appellee her community interest from the cash assets of the professional medical association in which her physician husband was the sole shareholder.”)



332



TBOC § 301.010; TPAA § 24.



333



Id.



334



TBOC § 302.001, Chapter 21.



343



See Castleberry v. Branscum, 721 S.W.2d 270 (Tex. 1986).



335



TBOC §§ 302.005, .007; TPAA § 9(A).



344



TBOC § 21.223; TBCA art. 2.21.



336



TBOC § 301.010; TPAA § 9(B).



345



TBOC § 302.001.
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Six months after Eikenhorst was decided, the upstairs court indicated that an unlicensed spouse may receive other property equivalent to their community interest in the PA.346 Goodwill is one relevant component of the valuation of a professional association.347 While Trick court did not specifically hold that goodwill is a necessary component of the valuation of a PA, it seemed to endorse appellant’s argument that goodwill is not only a relevant interest for determining the value of stock held in a PA, but also an essential one. 348 9.



Taxation Issues



The tax principles that apply to professional corporations also apply to professional associations. See sections F.9. & A.9., supra.



346



Morris v. Morris, 757 S.W .2d 466 (Tex. App.–Houston [14th Dist.] 1988, writ denied) (“[W ]e see no reason appellee should not have been required to buy-out appellant's interest in this valuable community asset”). 347



Trick v. Trick, 587 S.W .2d 771, 773-74 (Tex. Civ. App.–El Paso 1979, writ dism’d). 348



Id. (citing Nail v. Nail, 486 S.W .2d 761 (Tex. 1972), and Geesbreght v. Geesbreght, 570 S.W .2d 427 (Tex. Civ. App.–Fort W orth 1978, writ dism’d)).
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