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INTRODUCTION I, the Chairman of the Department-related Parliamentary Standing Committee on Personnel, Public Grievances, Law and Justice, having been authorized by the Committee, present the Eighty-Seventh Report on the subject “Inordinate Delay in Filling up the Vacancies in the Supreme Court and High 2.



Courts”.



The Committee identified the subject to critique the extant procedures and processes



associated with judicial appointment to constitutional courts and also to address systemic shortcomings therein with a view to alleviate the burden upon the judiciary to ensure access Bulletin Part-II No. 55868, dated on 7th October, 2016. 3.
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of common man to speedy justice. The subject was inter-alia notified in Parliamentary



The Committee decided to take up the subject in view of the alarming pendency of



AW



cases before Supreme Court and High Courts and thereby addressing the slow pace of dispensation of justice for the common citizens of the country. One of the main reasons



EL



identified for the large number of vacancies to the extent of 43 percent in the High Courts is the delay in the appointment of judges. The access to justice is the Fundamental Right of



IV



every citizen under Articles 14 and 21 of the Constitution. In fact, delay in dispensation of



.L



justice has deprived the lakhs of undertrial prisoners of their constitutional rights, as they continue to languish in jails for years together and in many cases for term exceeding the term



The Committee heard the views of Secretary, Department of Justice, Ministry of Law



W W



4.



W



they would have remained in jail if convicted for the offence for which they are facing trial.



and Justice during its meetings held on 13th October and 21st November, 2016. The Committee consulted the eminent legal luminaries, namely,



Shri Harish Salve, Senior



Advocate, Supreme Court of India; Shri K. Parasaran, Member, Rajya Sabha and Senior Advocate, Supreme Court of India; Shri Dushyant A. Dave (Sr.), President, Supreme Court Bar Association; Shri Fali S. Nariman, Senior Advocate, Supreme Court of India; Ms. Indira Jaising, Senior Advocate, Supreme Court of India and Bar Council of India on the subject during its meeting held on 25th October, 2016. The Committee also interacted with the representatives of High Court Bar Associations of Madras; Allahabad; and Bombay in its meeting held on 2nd November, 2016. The Committee received written submissions from Shri Fali. S. Nariman, Shri Gopal Subramanium, Madras Bar Association and Shri K. Parasaran, Member, Rajya Sabha which are annexed to the Report. (ii)
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5.



In order to solicit the views from stakeholders and public, the Committee issued a



Press Communiqué on 3rd November, 2016. The suggestions received from them were considered by the Committee. List of stakeholders who submitted their views is annexed to the Report. 6.



While considering the subject, the Committee has mainly relied upon following



documents/information: — Background Note on the subject furnished by the Department of Justice, Ministry of Law and Justice;



(ii)



Constituent Assembly Debates(CAD) Vol No. 8, 24 May, 1949;



(iii)



National Commission to Review the Working of Constitution (2001);



(iv)



A Kesavananda Bharati Vs. State of Kerala {(1973) 4 SCC, 225};



(v)



S.P. Gupta Vs Union of India (AIR, 1982, SC, 149)



(vi)



Supreme Court Advocates – on- Record Association Vs. Union of India { (1993) 4 SCC 441};



(vii)



Supreme Court Advocates – on Record Association Vs. India{(1998) 7 SCC, 739};



(viii)



National Judicial Appointments Commission Case(16 October, 2015);



(ix)



National Judicial Appointments Commission Act, 2014;



(x)



Eightieth Report of Law Commission on the Method of Appointment of Judges (August, 1979);



(xi)



One Hundred Twenty-first Report of Law Commission of India (July, 1987) on a New Forum for Judicial Appointments;



(xii)



One Hundred Twentieth Report of Law Commission on the Manpower Planning in Judicial: Blue Print (July, 1987);



(xiii)



Two Hundred and Thirty-second Report of Law Commission on Retirement Age of Chairpersons and Members of Tribunals Need for Uniformity(August, 2009);



(xiv)



Two Hundred and Fifty-fourth Report on the Arrears and Backlog: Creating Additional judicial Manpower (July, 2014);



(xv)



Two Hundred Fourteenth Report of Law Commission on the proposal for Reconsideration of Judges Cases I, II & III (November 2008);



(xvi)



Economic Political Weekly (Mumbai) Vol No. 48, 28 November 2015;



(xvii)



The Parliamentarian (London) Vol. 97/2/2016; and



(xviii)



The Week (13th November, 2016).



Union of
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(i)



(iii)
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7. The Committee wishes to express its sincere thanks to the Secretary, Department of Justice, the legal luminaries who benefited the Committee by their valuable views and the office bearers of the Bar Associations who appeared before the Committee to assist it during the course of examination of this subject. 8. For the facility of reference and convenience, the observations and recommendations of the Committee have been printed in bold letters in the body of the Report. The Committee adopted the Report on 6th December, 2016.
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Chairman, Department-related Parliamentary Standing Committee on Personnel, Public Grievances,
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6th December, 2016
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A large number of vacancies in higher judiciary is a cause of concern and worry for all and sundry. Nearly 43 percent of the approved strength of Judges in High Courts is vacant; large number of vacancies exist in all the 24 High Courts, the Supreme Court and even in the subordinate courts. The approved strength of judicial officers as compared to size of population of the country is even otherwise awfully inadequate to clear arrears and backlog of cases clogging the courts and delay in filling existing vacancies of Judges makes the position worse. Law Commission of India in its Reports has highlighted the aforesaid problems. The incumbent Chief Justice of India (CJI) has time and again expressed his anguish and concern openly in public forums over twin burdens of pendency and vacancies upon the judicial organ of the State. A large number of undertrials are languishing behind the bar with majority of them belonging to marginalised section of society and dispensation justice to them is becoming a far cry. Deprived of even adequate legal aid, they constitute twothirds of jail inmates which is a sad state of affairs. In this background, the Committee suo motu has taken up the Subject , “Inordinate delay in filling up the vacancies in higher judiciary” to make an attempt to harmonise the systemic differences/ conflicts that emerged particularly after the famous Second Judges case (1993), Presidential reference (1998), the enactment of the Ninety-ninth Constitution (Amendment) Act, and NJAC Act in 2014 and the Supreme Court's judgment declaring it as unconstitutional in 2015 and to address the shortcomings inherent in Memorandum of Procedure (MoP), to allay the concerns of all the stakeholders viz., the judiciary, the executive, the bar and also the common man for timely dispensation of justice. Appointment Procedure 2. Articles 124 and 217 of the Constitution of India deal with the appointment of Regular judges to higher judiciary. Articles 127 & 124 of the Constitution talk about appointment of Ad-hoc/Additional judges in the Supreme Court and High Courts, respectively. In addition to those constitutional provisions, Memorandum of Procedure (MoP) containing detailed guidelines with regard to procedure, processes and timeline to be followed in judicial appointment was formulated by Department of Justice in pursuance of directions given by the Supreme Court in the Second Judges Case (1993) and Third Judges Case (1998). Judiciary is independent and integrated with Supreme Court at the apex and Subordinate courts at the bottom. The unique feature of the Constitution is harmonisation of principle of parliamentary sovereignty and judicial review. Judicial independence and integrity is essential for promotion of Rule of Law, which has been held to be the basic structure of the Constitution. 8



Consultation vis-à-vis Concurrence of Judiciary in Judicial Appointments: Constituent Assembly Debates
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3. Our Constitution makers were very keen to ensure independence of the Judiciary from the Executive as is evident from the following words of Dr. Ambedkar, "There can be no difference of opinion in the House that our judiciary must be both independent of the Executive and also be competent in itself. And the question is how these two objects can be secured. Judicial independence is not only one of the highest aspirations of any nation but is also a necessary prerequisite for a free and fair society and the Rule of Law." Indeed, the independence of the judiciary is the hallmark of a Constitutional democratic system. Judicial independence is essential to secure the Constitutional mandate of the Rule of Law and Separation of Powers. Judicial independence must also secure freedom at the individual level of judges and also at the institutional level of Courts.
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4. Our Constitution makers, however, were also aware that judges were also after all men with all the failings, all the sentiments and all the prejudices which we as the common people have and, therefore, in matters of appointment to Constitutional courts, they were not inclined to give a veto power even to Chief Justices of India. Dr. B.R. Ambedkar, Chairman of the Drafting Committee stated that; ".....With regard to the question of the concurrence of the Chief Justice, it seems to me that those who advocate that proposition seem to rely implicitly both on the impartiality of the Chief Justice and the soundness of his judgment. I personally feel no doubt that the Chief Justice is a very eminent, person. But after all the Chief Justice is a man with all the failings, all the sentiments and all the prejudices which we as common people have; and I think, to allow the Chief Justice practically a veto upon the appointment of judges is really to transfer the authority to the Chief Justice which we are not prepared to veto is the President or the Government of the day. I, therefore, think that is also a dangerous proposition." 5. After full debate, the Constituent Assembly rejected an amendment proposed by B. Pocker Sahib to Article 103 of the Draft Constitution (Article 124 of the Constitution). The proposed amendment reads as follows:"That for clause (2) and the first proviso of clause (2) of article 103, the following be substituted:(2) Every judge of the Supreme Court other than the Chief Justice of India shall be appointed by the President by warrant under his hand and seal after consultation with the concurrence of the Chief Justice of India; and the Chief Justice of India shall be appointed by the President by a warrant under his hand and seal 9



after consultation with the judges of the Supreme and the Chief Justice of the High Court in the States and every judge of the Supreme Court shall hold office until he attains the age of sixtyeight years."
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6. The Constituent Assembly finally adopted Article 124(2) which inter alia states that: "... Every Judge of the Supreme Court shall be appointed by the President by warrant under his hand and seal after consultation with such of the Judges of the Supreme Court and of the High Courts in the States as the President may deem necessary for the purpose and shall hold office until he attains the age of sixty-five years: Provided that in the case of appointment of a Judge other than the Chief Justice, the Chief Justice of India shall always be consulted..."
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7. It is ironical that despite the fact that the Constituent Assembly rejected the amendment proposed viz., that the appointment of judge should be made with the concurrence of the Chief Justice of India, and only "consultation" was provided for in the Constitution, the Supreme Court has interpreted the word "consultation" in Article 124 as concurrence and the "Chief Justice of India" as a collegiums comprising the CJI and 4 senior-most judges of Supreme Court for appointment of judges to Supreme Court, and CJI and 2 senior-most judges of Supreme Court for appointment of High Court judges.
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8. It is also observed that plain language of the Article shows that the word "Chief Justice of India" refers to "Chief Justice of India" individually and not as representing collective opinion of Judiciary for the Article empowers the President to consult with such of the Judges of the Supreme Court and the High Courts in the States as he deems necessary for the purpose. 9. It is therefore, clear from the Constituent Assembly debates that the founding fathers of the Constitution were in favour of independent and impartial judiciary and for this purpose favoured role of multiplicity of Constitutional authorities in the appointment of judges for a vibrant democracy based on Rule of Law. The Constituent Assembly deliberately preferred to use to use the word ‘consultation’ in place of the word ‘concurrence’ in Articles 124 and 217 of Constitution for judicial appointment. However, the delicate balance was upset by the Second Judges Case (1993) in which the Supreme Court interpreted the word ‘consultation’ as contained in Articles 124 and 217 as ‘concurrence’, establishing the primacy of Chief Justice of India in the matters of appointment of judges in the higher judiciary.
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Collegium System: A Judicial Innovation 10. The role of Collegium in judicial appointment is a byproduct of case laws. The judiciary through its power of interpretation under Article 141 expanded the term ‘the Chief Justice of India’ occurring in Articles 124 (2), 217 (1) and 222(1) to mean a Collegium of select Judges which was three in Second Judges Case(1993) and further expanded to five in the Third Judge Cases (1998).
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11. The three important judicial pronouncements which gave birth to the Collegium system are together are popularly known as ‘Three Judges Case’. The seven-judge Constitutional Bench in S.P. Gupta vs. Union of India (1982) also popularly known as First Judges Case, the apex court held that ‘consultation’ does not mean ‘concurrence’ and ruled that the concept of primacy of the Chief Justice of India is not found in the Constitution of India. It was also held that proposal for appointment to High Court can emanate from any of the four constitutional functionaries mentioned in Article 217 and not necessarily from the Chief Justice of the High Court. The Judgment tilted the balance in favour of the Executive in the appointment of judiciary.
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12. The nine-judge Bench in the Supreme Court Advocates-on-Record Association Vs. Union of India (1993), also known as Second Judges Case, the apex court over-ruled the decision in S.P. Gupta Case (1982) with 7:2 majority and devised procedure for appointment of Judges of the Supreme Court. The Second Judges decision was reaffirmed unanimously in Third Judges Case (1998) by the nine-Judge Bench of the Supreme Court on a reference being made by the President under Article 143 of the Constitution. It also held that the recommendation should be made by the Chief Justice of India and his four senior-most colleagues. Memorandum of Procedure (MoP) 13. Like Collegium, MoP is a judicial innovation which was drafted by the Ministry of Law and Justice (Department of Justice) as per the directions given by Supreme Court in the Second and Third Judges cases. It lays down detailed process and procedure for appointment of Judges in higher judiciary. There are two MoPs, one for the appointment of Judges of the Supreme Court (Annexure-I) and the other for the appointment and transfer of High Court Judges (Annexure-II). In case of appointment of Supreme Court Judges, the CJI is now required to consult the four senior most puisne Judges. However, there is no time line given for appointment of Supreme Court Judges in the MoP. 14. A comparison of appointment procedure for Supreme Court and High Court judges in both the existing MoPs are made in the accompanying Table-I.
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TABLE - I Existing Memorandum of Procedure (Mop) SUPREME COURT OF INDIA



HIGH COURTS



APPOINTMENT OF CHIEF JUSTICE



W W
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a) CJI should be the seniormost judge of a) Chief Justice of all High Courts to be the Supreme Court (SC). Law appointed from outside. Minister to seek recommendation of b) For elevation as Chief Justice inter-se the outgoing CJI for appointment of seniority of puisne Judges in their own new CJI at an appropriate time. court will be reckoned. Will be b) In case of doubt about the fitness of considered for appointment as Chief the seniormost Judge to hold office of Justice in other High Courts when their CJI consultation with other Judges turn would normally have come in their under Article 124(2) to be made. own High Court. c) Law Minister to put up c) A puisne Judge, who has one year or less recommendation to Prime Minister to retire, considered for elevation as (PM) who will advise the President Chief Justice in his own High Court, if on appointment. vacancy is to occur during that period. d) Procedure: (i) The process is to be initiated by the CJI one month prior to the date of anticipated vacancy for the Chief Justice of the High Court. When a Chief Justice is transferred from one High Court to another simultaneous appointment of his successor in office should be made and ordinarily the arrangement of appointment of an acting Chief Justice should not be made for more than one month. (ii) The CJI would consult two seniormost Judges of the SC for appointing a Chief Justice of HC. He would also ascertain the views of the seniormost colleague in the Supreme Court who is conversant with the affairs of the High Court in which the recommendee has been functioning. (iii) The views of the Judges of the SC thus consulted would then be sent by the CJI along with his proposal, to the Law Minister. e) After receipt of the recommendation of the CJI, the Law Minster would obtain the views of the concerned State Government. After receipt of the views of the State Government, the Law Minister, will submit proposals to the
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PM, who will then advise the President as to the selection. f) On approval the President, the Department of Justice (DoJ) will announce the appointment and issue necessary notification in the Gazette of India.
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APPOINTMENT OF ACTING CHIEF JUSTICE a) The seniormost available Judge of the a) Intimation from the Chief Justice SC will be appointed till the absence about his leave or being unable to of the CJI. perform his duties should be sent to b) On approval of the President, the all concerned well in advance by the Secretary DoJ will inform the office of Chief Justice for concerned Judges and issue necessary appointment of Acting Chief Justice. notification. b) In case the seniormost puisne Judge is to be made Acting Chief Justice, the Law Minister would appoint him and the Secretary, DoJ will inform the CM and issue notification to this effect. In case the proposed puisne Judge is not the seniormost, procedure for appointment of a regular Chief Justice will be followed.



.L



APPOINTMENT OF PERMANENT JUDGES



W W



W



a) The CJI in consultation with the Collegium of four seniormost puisne Judges of the SC will forward the proposal for appointment to the Law Minister, against an expected vacancy in the SC. The CJI would also consult the seniormost Judge who hails from the High Court from where the person has been recommended or the Judge conversant with the working of the said High Court. b) On receipt of the final recommendation of the CJI the Law Minister will put up them to the PM who will advise the President in the matter of appointment. c) On approval by the President the CJI will be intimated by the Secretary, DoJ and a medical certificate will be obtained from the candidate so selected.
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a) Appointment is to be made in a time bound manner preferably one month before the occurrence of the anticipated vacancy. b) The Chief Justice should initiate the process at least 6 months in advance before occurrence of the anticipated vacancies. After consulting the two seniormost judges on the Bench the names should be forwarded to the CM of the State. c) In case the CM desires to recommend the name of any person he should forward the same to the Chief Justice. d) A copy of Chief Justice’s proposal is simultaneously sent to the Governor of the State, CJI, union Law Minister. The Governor on advice of the CM forwards his recommendation to the Law Minister within six weeks of its receipt and if the same is not received it will be presumed that they have



nothing to add on the proposal e) The Law Minister after considering the recommendations in the light of reports available with the Government will forward the same to the CJI. The CJI would consider the proposal with the Collegium of two seniormost Judges and may also consult the Judge conversant with the affairs of the said High Court. f) The CJI within 4 weeks will send the recommendation to the Law Minister who within 3 weeks put up the recommendations to the PM who will advice the President on the matter. g) After approval of the President, the Chief Justice of High Court will obtain certificate regarding the fitness and date of birth of the candidate so selected. h) Thereafter, the warrant of appointment is signed by the President, the Secretary DoJ will inform the Chief Justice and the CM and a notification is issued in this regard.
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d) Once the warrant is signed by the President the Secretary, DoJ will notify it in official gazette.



W



ATTENDANCE OF RETIRED JUDGES



W W



a) Whenever such a necessity arises the CJI will informally sound the retired judge and his willingness is obtained. The name is forwarded to the Law Minister with the period for which he will be required to sit and act as a Judge of the SC. b) The Law Minister may bring any point to the notice of the CJI or may suggest some other name by way of this personal correspondence to the CJI. c) The final recommendation is put up to the PM who will advise the President on appointment. On obtaining the President’s approval the same is notified by the Secretary, DoJ.
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a) Whenever such a necessity arises the Chief Justice of the High Court after obtaining the consent of the concerned, forward the name to the CM of the State along with the period for which he will be required to sit and act as a Judge. The CM after consulting the Governor forwards the name to the Law Minister. b) The Law Minister consults the CJI in accordance with the prescribed procedure. On receipt of the CJI’s advice the same is put up to the PM, who advises the President on appointment. c) On obtaining the President’s approval the same is communicated to the Chief Justice of the High Court and the CM and the same notified by the Secretary, DoJ.



APPOINTMENT OF AD-HOC JUDGES
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a) Whenever the necessity of such an appointment arises, the CJI will seek the consent of the Chief Justice of the High Court from where the appointment is to be made, who in turn consult the concerned CM of the state. b) The CJI will communicate the recommendation to the Law Minister along with the period for which he will be required to sit as SC Judge. c) The Minister will then put up the same to the PM who will advise the President on the matter. On approval of the President the same will be notified by the Secretary DoJ.



TRANSFER OF JUDGES (INCLUDING CHIEF JUSTICE)



W W



W
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a) The initation of the proposal for transfer should be made by the CJI whose opinion in this regard is determinative. The consent of the Judge to be transferred is not required and all transfers are to be made in public interest. b) In formation of the opinion for transfer of a Judge other than Chief Justice, the CJI is expected to seek the opinion of the Chief Justices of the High Court from which the Judge is to be transferred and the one to which he will be transferred. Along with this CJI should also seek views of one or more SC Judges. In case of Chief Justice only the views of one or more knowledgeable SC Judges need to be taken by the CJI. c) The proposed transfer should be considered by the CJI and four seniormost Judges of the SC. Then the proposal is forwarded to the Law Minister. d) The Minister will then put up the same to the PM who will advise the President on the matter. On approval of the President the same will be notified by the Secretary DoJ and the
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Chief Justices and CMs of the concerned States are informed accordingly.



15. In case of appointment of HC Judges as per the MoP, the appointment against the anticipated vacancies should commence six months prior to the anticipated vacancy and should be completed one month before the occurrence of the vacancy. The following time lines have been prescribed for various constitutional authorities who are involved in the process of selection: TABLE - II Sr. No.



Constitutional Authority



Time Line



HC Collegium



Initiates the process least six months in advance before occurrence of the anticipated vacancy after consulting two puisne judges of the Bench.



(ii)



Governor / CM of the concerned State



Have six weeks time to send his/her recommendation to the Union Law Minister.



(iii)



Supreme Court Collegium



CJI after consulting two seniormost puisne Judges of the Supreme Court within four weeks sends the recommendations to the Union Law Minister.



(iv)



Union Law Minster



(v)



Prime Minister



(vi)



President
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Within three weeks time put up recommendations to the PM who advise President on the appointment.
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W W
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(i)



No time limit prescribed



No time limit prescribed



16. The Second Judges Case earlier laid a time-bound schedule for completion of various stages in the appointment process of the judges of the Constitutional Courts in the following words: "(12) Adherence to a time bound schedule would prevent any undue delay and avoid dilatory methods in the appointment process. On initiation of the proposal by the Chief Justice of India or the Chief Justice of the High Court, as the case may be, failure of any other constitutional functionary to express its opinion within the specified period should be construed to mean the deemed agreement of that functionary with the recommendation, and the President is expected to make the appointment in accordance with the final opinion of the Chief Justice of India. In such a situation, after expiry of the specified time within which all the constitutional functionaries are to give their opinion, the Chief Justice of India is
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expected to request the President to make the appointment without any further delay, the process of consultation being complete. (13) On initiation of the proposal by the Chief Justice of India or the Chief Justice of the High Court, as the case may be copies thereof should be sent simultaneously to all the other constitutional functionaries involved. Within the period of six weeks from receipt of the same, the other functionaries must convey their opinion to the Chief Justice of India. In case any such functionary disagrees, it should convey its disagreement within that period to the others. The others, if they change their earlier opinion, must, within a further period of six weeks, so convey it to the Chief Justice of India. The Chief Justice of India would then form his final opinion and convey it to the President within four weeks, for final action to be taken. It is appropriate that a memorandum of procedure be issued by the Government of India to this effect, after consulting the Chief Justice of India, and with the modifications, if any, suggested by the Chief Justice of India to effectuate the purpose. (14) The process of appointment must be initiated well in time to ensure its completion at least one month prior to the date of an anticipated vacancy; and the appointment should be duly announced soon thereafter, to avoid any speculation or uncertainty. This schedule should be followed strictly and invariably in the appointment of the Chief Justices of the High Courts and the Chief Justice of India, to avoid the institution being rendered headless for any significant period. In the case of appointment of the Chief Justice of a High Court to the Supreme Court, the appointment of the successor Chief Justice in that High court should be made ordinarily within one month of the vacancy." 17. As reported by the Department of Justice (DoJ) the time lines prescribed in the MoP are not strictly adhered to, which is leading to delay in filling up the vacancies. Appointment Process: In Practice 18. Since its inception, the Collegium has been making recommendations for transfer and appointments of judges in the Higher Judiciary. The names of the candidates for appointment to Bench of High Court are initiated by the High Court Collegium, which is simultaneously sent to the Governor/CM of the State, Chief Justice of India and Department of Justice (DoJ). The Governor as advised by the Chief Minister should forward his recommendation along with the entire set of papers to the Union Minister of Law and Justice as early as possible as but not later than six weeks from the date of receipt of the proposal from the Chief Justice of the High Court. If the comments are not received 17
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within the said time frame, it should be presumed by the Union Minister of Law and Justice that the Governor (i.e. Chief Minister) has nothing to add to the proposal and proceed accordingly. The DoJ after considering various reports available with it including the Intelligence Bureau (IB) report on the candidate, forward its recommendations to the CJI. The CJI then considers the proposal with the Collegium of two senior-most puisne Judges and may also consult the Judge conversant with the affairs of the particular High Court. The CJI sends the recommendation to the DoJ. It is learnt that that Supreme Court Collegium sometimes accepts the government’s recommendations in full or in part. Thereafter, the DoJ forwards the recommendations to the President via PMO for the issuance of the warrant of appointment of those whose names have been recommended for appointment. The warrant of appointment is sent to the Governor for administering the oath to them. Those vacancies against whom the names were rejected, the process starts de novo.
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A 19. High Court Collegiums recommendation for appointment reaches the Government only after approval by the Chief Justice of India and Supreme Court Collegium. Thus, the role of government begins only after names have been decided by the Collegium. The role of Government is limited to background check by Intelligence agencies and in case of any doubt about the candidates credibility, the government seeks clarification from the Collegium. However, in case the Collegium reiterates the name of same candidates, the Government is bound under the Constitution Bench judgment to appoint the candidate.
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20. While deposing before the Committee, the Secretary stated that Governors/CMs are sometimes not consulted by the Collegium which is not just violation of the MoP but also bypassing authorities in this regard. Such process only broad bases the consultation helping the selection of the appropriate candidate. 21. As per the statistics provided by the DoJ the rejection rate by the Supreme Court Collegium in appointment of Judges of HCs is 30 percent to 100 percent. In such a scenario a dedicated Secretariat may help in processing of proposals at the initial stage itself in order to avoid such large number of rejection at later stage. The proposal for a Secretariat has also been made in the NJAC judgment. 22. The Supreme Court in the NJAC Judgment on 16th October, 2015 directed the Government to supplement the existing MoP in consultation with CJI / Supreme Court Collegium taking into account factors viz. Eligibility criteria, Transparency, Secretariat, Complaint mechanism, etc. As informed by the Government, the Collegium has agreed to some of the suggestions made by the Government, in the supplemental MoP, while it has not accepted some
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others. Many of the proposals to bring greater transparency, objectivity and accountability not accepted by the Collegium. After more than one year the revised MoP is yet to be finalized due to lack of consensus on several issues between the government and the judiciary. Judicial Appointment Commission vis-a-vis National Judicial Appointment Commission
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23. The National Commission to Review the Working of the Indian Constitution (2001), headed by Justice M.N. Venkatchiliah, examined and made suggestions on the issue of appointment, transfer and removal of Judges of the Superior Courts by suggesting establishment of the National Judicial Commission. The Commission to comprise of the Chief Justice of India as Chairman, two senior most judges of the Supreme Court as Member, Union Minister for Law and Justice as Member and one eminent person nominated by the President after consulting the Chief Justice of India as Member.
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24. The Government of India introduced the National Judicial Appointment Commission Bill, 2013 in the Parliament and referred the same for examination to the Parliamentary Standing Committee on Personnel, Public Grievances, Law and Justice. The Government re-introduced National Judicial Appointment Commission Bill, 2014 incorporating the recommendations of the Sixty-fourth Report of the Parliamentary Committee to streamline the process of judicial appointments. The Act advocated for the formation of the National Judicial Appointment Commission for appointment in the higher judiciary by Ninety-ninth Constitutional Amendment, which insert a new Article 124A in the Constitution of India. It sought to broad base the appointment of Judges in the higher judiciary by enabling participation of judiciary, executive and eminent persons in the appointment processes, which was an exclusive judicial domain since the Second Judges Case. The National Judicial Appointment Commission was to consist of Chief Justice of India as Chairperson, two other senior Judges of the Supreme Court next to the Chief Justice of India as Members, the Union Minister in charge of Law and Justice as Member, and two eminent persons as members to be nominated by the committee consisting of the Prime Minister, the Chief Justice of India and the Leader of Opposition in the House. 25. A five Judges Bench of the Apex Court by a majority of 4:1 vide its judgment dated 16th October, 2015 struck down the Constitutional 99th Amendment Act which was passed unanimously by the Lok Sabha and nearly unanimously by the Rajya Sabha (with one dissent). It also struck down National Judicial Appointment Commission Act, 2014. 26. The Judicial Appointment Commission recommended by Venkatchiliah Commission had judicial primacy, whereas the National Judicial Appointment 19



Commission, which was struck-down by the apex court, had equal number of members from executive and judiciary leading to apprehension of executive veto in the appointment of judiciary. Shortage of Judge: Judges-Population Ratio
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27. The law Commission in its One Hundred and Twentieth Report on the Manpower Planning in Judiciary: Blueprint (1987) observed that India has only 10.5 judges per million populations, which in quite low in comparison to Australia (41.6), Canada (75.2), England (50.9) and USA (107) per million populations. The Commission recommended increasing the ratio from 10.5 in to 50 per million populations in the country. The Commission further advocated that, India should have at least 107 judges per million populations as commanded by USA in 1981. The distribution of increased number of judges should be on the basis of population of each State and initiation of cases. However, the Law Commission in its Two Hundred and Fifty Fourth Report on the Arrears and Backlog: Creating Additional Judicial (wo) Manpower (2014) submitted that there is no universal standard to measure judge population and submitted that: ....“while population might be the appropriate metric to measure the availability of other essential services like health care and nutrition, it is not an appropriate standard for measuring the requirement for Judicial Services”.
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28. The Department of Justice in response to the query of the Committee submitted that;
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…The Law commission found that in the absence of complete and scientific approach to data collection across various High Courts in the country, the “Rate of Disposal” method to calculate the number of additional Judges required to clear the backlog of case as well as to ensure that new backlog is not created, is more pragmatic and useful. 29. Information about case load and judge population-ratio State/UT wise as received from Department of Justice is at Annexure-III. 30. On the basis of resolution passed in the Joint Conference of Chief Ministers and Chief Justices in 2013, the strength of judges was increased by 25 percent, leading to creation of 173 additional posts of judges in June, 2014. However, the increase in the additional posts did not translate to reduction in arrears as the Government did not made any judicial appointment between April and December, 2015 due to National Judicial Appointment Commission litigations.
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31. The Committee pointed out that approved strength of Bihar and Gujarat High Courts is almost the same while the population of Bihar is more than that of Gujarat and a large number of under-trials have been languishing in various jails of Bihar for want of access to justice and desired to know reasons for nonapplication of judge-population ratio formula enunciated by the Law Commission of India in its Report.
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32. The Department submitted that the case load in Gujarat High Court is four times higher than the case load of High Court of Bihar. The Department further stated that Law Commission Report on Judge-Population ratio is under consideration of Chief Justice of India. The Committee feels that the Government needs to examine if the lower case load in Bihar is on account of lack of access to justice to millions of poor in Bihar.
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33. As per information available, the judge population ratio in Uttar Pradesh is at 10 per million population, which is lesser than the judge-population ratio of Maharashtra, which is 21 per million population. Similarly, judge-population ratio of Gujarat and Bihar is 20 and 13 per million, respectively. The cases pending at district Courts in UP (5363613) are higher than the cases pending in District Courts of Maharashtra (3154681) 1 . Therefore, the rationale of case load given by Department of Justice doesn’t explain strength of the Judges of Maharashtra and UP.
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34. The present Chief Justice of India expressing concern over low judgepopulation ratio in the country has projected requirement of more than 70000 judges to clear pending cases in the country.
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35. As per the latest data available, judge population ratio of France, USA, Australia, Canada, England and India are 124, 108, 40, 33, 22 and 18 per million, respectively 2 . While the neighboring country China with highest population in the world, has more than two lakh judges 3 , whereas in India despite being second largest populous country have only 21320 Judges which is around 10 percent of China. Increase of retirement Age of Judges 36. The age of retirement for the judges of the High Courts and of the Judges of Supreme Court was 60 and 65, respectively. By virtue of the Fifteenth Amendment (1963), the age of retirement for the judges of the High Courts has been enhanced to 62. The National Commission to Review the Working of the 1



Ramseyer, J.Mark & Eric B. Rasmusen (2010) Comparative Litigation Rates. Harvard law School. Published in th Hindustan Times (15 November, 2016). 2 ibid 3 China’S Judicial System and its Reform. Institute of Developing Economics, Asian Law Series No. 2, Japan (2001), p.21.
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Constitution-A Consultation Paper on Superior Judiciary (September 26, 2001) highlighted the views of some section of the judicial family that the age of retirement for the Supreme Court and High Court judges should be the same and had suggested the uniform age of superannuation to be 65. The reason given in support of this view was that some Judges/Chief Justices of High Courts, who are about to retire, seek to be elevated to the Supreme Court lured by the attraction of three more years in office; that they hardly have sufficient time to make a contribution. The Commission was of the view that, uniform age of retirement for both the High Courts and the Supreme Court would attract only those judges, who really wish to work with devotion, by coming to Supreme Court. The Commission felt that the proposition appears to be more reasonable and acceptable than the existing difference in retirement age of the High Courts and the Supreme Court Judges.
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37. It may be pertinent to point out that the retirement age of members of various National Commissions, such as- the National Consumer Disputes Redressal Commission and National Human Rights Commission has been fixed at 70 years or five years term, whichever is earlier.
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38. The First Law Commission in its Fourteenth Report considered the case and recommended that it was necessary to safeguard the independence of the Supreme Court Judges by enacting a law barring further employment except as ad hoc Judges of the Supreme Court under Article 128 of the Constitution. M.C. Setalvad, the Chairman of the First Law Commission wrote in his autobiography:
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"The Commission had, after careful consideration expressed the unanimous view that the practice of Judges looking forward to or accepting employment under the Government after retirement was undesirable as it could affect the independence of the Judiciary. We therefore recommended that a constitutional bar should be imposed on Judges accepting office under the Union or State Governments similar to the bar in the case of the Auditor and Comptroller-General and members of Public Service Commissions." 39. The Law Commission in its Two Hundred and Thirty-Second Report (August 2009) recommended the uniformly fixing of Chairpersons of all the Tribunals at 70 years. The Commission had also highlighted the need to enhance the retirement age of Judges of the higher judiciary from 62 to 65 in High Courts and 65 to 70 in the Supreme Court. 40. The Committee in its various Reports viz., Twentieth, Twenty-sixth, Thirty-ninth and Seventy-fifth Reports had supported the argument that if Judges can work upto 65 years of age in the Supreme Court, there is no
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rationale in the argument that at 62, a High Court Judge is too old to continue to work, but he can be entrusted to carry out the duties of a Supreme Court Judge for three more years. In that backdrop, the Committee had recommended the same while approving for a Constitutional Amendment Bill to raise the retirement age of Judges of High Courts from 62 to 65 to be at par with the retirement age of a Judge of the Supreme Court. Retirement ages of Superior Court Judges of Other Countries are at Annexure-IV. Vacancy and pendency correlation
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41. As on 1st November, 2016, about 461 posts in 24 High Courts out of 1079 approved strengths on an average 43 percent of approved strengths in High Courts are lying vacant. Some of the High Courts are having vacancies above the aforesaid,i.e. Hyderabad (60.8), Karnataka (59), Uttar Pradesh (51.25), Chhattisgarh (50) and Assam (45.8)4. So far, the Government of India has not received any proposal from the Chief Justice of India for filling up of six vacancies in the Supreme Court. Some High Courts are functioning without regular Chief Justices. Even the Apex Court is having shortage of six judges of which one occurred in 2015 and the rest in the year 2016. Around 5000 posts, out of 21000 approved strength in subordinate judiciary, are also lying vacant as on date.



4



Jaffrelot, Christophe (2016, November, 23). An ill-judged Conflict. The Indian Express.
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TABLE - V Statement showing the Approved strength, Working Strength and Vacancies of Judges in the Supreme Court of India and the High Courts5.
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(As on 01.11.2016)



* Acting chief Justice



5



Department of Justice, Government of India. Retrieved from http://doj.gov.in/appointment-ofjudges/vacancy-positions
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42. The approved strength, working strength and vacancy positions is also provided in bar graph below for easy appreciation.
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Approved strength, working strength and vacancies in various High Courts6
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43. There are allegations of nepotism in appointment of judges reported by the media. Meritorious lawyers in the Bar are not considered by the High Court’s Collegium while those whose names are recommended by High Court’s Collegium are rejected by the Supreme Court Collegium to the extent of thirty percent on an average. In some cases it has gone up to eighty to hundred percent. 44. The Committee was apprised by the Department of Justice that in many cases, High Court Collegium recommend names of competent lawyers after two years of occurrence of such vacancies which is a serious concern as well as contravention of MoP prepared in pursuant to the Apex court judgment in the Second Judges Case (1998), which laid down that process of appointment, should start at least six months prior to the date of anticipated vacancies. 45. Linked to the problems of vacancies and in-adequate strength of judges in the country is the pendency of over twenty-seven million cases in various courts, clogging the judiciary, ultimately affecting its efficiency and leading to delay in justice delivery system. As informed by Department of Justice on 03.08.2016, total 60,946 cases (50,174 Civil and 10,772 Criminal cases) are 6



Mandhani, A. (2016, November, 6). Govt, Judiciary Agree To Invoke Art. 224A to Appoint Retd. Judges To High Courts.Retrieved from http://www.livelaw.in/govt-judiciary-agree-invoke-art-224a-appoint-retd-judgeshigh-courts/
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Deposition of Secretary, Department of Justice
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pending in the Supreme Court. A Statement indicating pendency of cases in the High Courts as on 30.12.2015 High Court wise is given at Annexure-V. A Statement indicating State and UT wise details of pendency of cases in District/Subordinate courts as on 31.12.2015 is at Annexure-VI. At the same time, two-thirds of prison inmates languishing in various jails are under-trials, large number of them for want of proper legal assistance making a mockery of the Article 39A providing for legal aid. As per data furnished by the National Crime Records Bureau (NCRB) on under-trial prisoners lodged in various jails of the country, out of the total number of 2, 82,076 undertrails, 13.35 percent are in jail for 1-2 years, 6.34 percent are in jail for 2-3 years, 4.05 percent are in jails for 3-5 years and 1.27 percent for more than 5 years. Further, Communities and caste-wise disaggregated data of undertrials as furnished by NCRB is at Annexure-VII.



(iv)



(v)



(vi)



Detailed procedure for judicial appointment was laid down in the MoP and timeline for each constitutional authorities was also delineated therein. While declaring the Ninety-ninth Constitutional Amendment Act, 2014 and the National Judicial Appointment Commission Act, 2014 as unconstitutional, direction was given by the Supreme Court on 16th October, 2015 to supplement the existing MoP in consultation with the Chief Justice of India/Supreme Court Collegium, taking into accounts the factors of transparency, complaint mechanism, secretariat and eligibility criteria. The Government forwarded the draft MoP to the Chief Justice of India in March, 2016 and response of CJI were received in May and July, 2016, wherein they have accepted some minor proposals leaving aside major proposals dealing with transparency, accountability and objectivity, etc. There is a provision for Secretariat to the Collegium in the judgment of the Supreme Court; however, there is a disagreement over the



W W



(iii)



W



.L



IV



EL



AW



46. The Committee heard the views of Department of Justice on the th 13 October, 2016 on the subject, wherein the Secretary submitted the following : (i) Large number of vacancies between 30 to 44 percent has existed for the past several years. (ii) 173 additional posts in the higher judiciary were created in June, 2014 in pursuance of the Resolution of Joint Conference of Chief Ministers and Chief Justices in 2013 and approved strength in higher judiciary was increased from 906 to 1079.
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composition, function and duties of the full time Secretariat between the Government and the Judiciary. (vii) Major reasons for delay in filling-up of the vacancies are due to rejection of candidates recommended by High Court Collegium ranging between 30 to 80 percent by Supreme Court Collegium for various reasons, adverse Intelligence report, creation of 173 additional posts and halting of fresh selection between 13th April to 16th December, 2015 due to National Judicial Appointment Commission case in the Supreme Court. (viii) As per the existing MoP, the concerned Chief Minister is to be consulted during finalisation of names of candidates. However, they could not find any reference of consultation with Chief Minister by the Collegium in some cases. (ix) Articles 124 and 217 do not provide for reservation for any caste or class of persons. However, keeping in view the need of social diversity in the country, inadequate representation of various sections of people, lower percentage of Judges belonging to SCs, STs and Women, the Government has requested the Chief Justices of the High Courts that while sending proposals for appointment of Judges, due consideration be given to suitable candidates belonging to Scheduled Castes, Scheduled Tribes, Other Backward Classes, Minorities and from women.
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Ad-hoc and Additional Judges
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47. The Committee notes that a decision was taken in the meeting of Chief Ministers-Chief Justices Conference in April, 2016 about the appointment of Ad-hoc judges. The relevant extracts of the minutes is reproduced below: “…Subject to integrity, suitability and performance of a person who has held the office as a judge of the high court, the provisions of Article 224 A can be invoked to deal with the extraordinary situation involving the large pendency of civil and criminal cases in the high courts…7” 48. The Committee had sought information regarding the appointment of Adhoc and Additional Judges in higher judiciary under Articles 127 and 224 of the Constitution. The Department submitted that between 1.1.2012 to 15.11.2016, 361 Additional Judges were appointed to various High Courts and the same numbers of Judges were absorbed/appointed as Judges in the High Courts. The Department further submitted that ad-hoc judges are appointed in special cases and as per their records no Ad-hoc judge has been appointed in the Supreme Court and only one retired Judge of Allahabad High Court was appointed to sit 7
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and act as a Judge of the Allahabad High Court in the year 2007 for a period of one year. However, the proposal to extend his tenure further was not agreed to on the ground that there were large number of vacancies and giving further appointment to a retired judge was not desirable or proper. The Department further submitted that; ….as a matter of policy, ad hoc appointment of judges are to be considered only when all the vacancies in the High Court have been filled up and still there is large number of cases pending disposal.
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49. The Department also submitted that there are no objective criteria for assessment of works of Ad-hoc judges during their tenure, including no mechanism to deal with complaint against retired judges in Higher Judiciary. The Department added that; ….. impeachment is the only remedy to remove a sitting Judge. However, in this case, if the retired Judge indulges in wrongful act or omissions, no such mechanism has been laid down in respect of retired Judges.
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Fixed Tenure for Chief Justice of High Court and Supreme Court
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50. The Committee observes that in last twenty years (since 1997), seventeen Chief Justices of Supreme Court have been appointed and out of those only three had tenure of more than two years. Many of them had tenure of even less than one year. One former CJI (Justice S. Rajendra Babu) had tenure of less than a month. Similarly, Chief Justice of High Courts in most cases are appointed for less than two years. Some of the Chief Justices are also elevated to the Bench of Supreme Court. Acting Chief Justice of High Courts is usually appointed for a period of three months. Moreso those acting judges donot take vital decisions about matters relating to Collegium. Government of India have made provisions whereby they may extend the tenure of important functionaries like of Cabinet Secretary upto four years and for Defence Secretary, Foreign Secretary, Home Secretary, Director IB, Secretary R&AW and Director CBI upto two years. A short tenure does not provide Chief Justice adequate time to implement any major reform or long-term decisions. Thus with CJI getting frequently changed, no substantial judicial reforms, which may require his long term continuance seem possible. Views of legal luminaries and other Stakeholders 51. The Committee during its meeting held on 25th October and 2nd November, 2016 heard Bar Council of India, legal luminaries and High Court Bar Associations of Allahabad, Bombay and Madras on the subject. The following are the main points submitted by them:-
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Retired Chief Justice of India and judges of Supreme Court including former Chief Justice J.S. Verma, Former Chief Justice E.S. Venkataramaiah, Retd. Justice V.R. Krishna Iyer, Retd. Justice O. Chinnappa Reddy, Retd. Justice Ruma Pal, Retd. Justice R.M. Sahai and Retd. Justice A.P. Shah have also expressed their dissatisfaction with the working of Collegium system. A retired judge of Supreme Court and former member of Collegium expressed that the functioning of Collegium is opaque and promotes lobbying, nepotism and sycophancy. Hon'ble Judges in Fourth Judges case have themselves recognised that 'there is no healthy system of appointments in practice' and that the collegium system lacks transparency, accountability and objectivity.' There is a requirement to amend the Memorandum of Procedure to strengthen the method of selection of judges by the collegium. Presence of Law Minister in consultation process in NJAC cannot be held to affect separation of powers or independence of judiciary. Finding vice in NJAC mechanism in the veto power to be exercised by the Law Minister and eminent Jurists jointly may upset the primacy of judiciary in the selection processes. The strength of the Collegium may be increased and more Judges should be made to participate in the decision making process. The process of designation of senior advocates in the Supreme Court and High Court is more stringent than the process of appointing Judges. While the designation of senior advocates depends on the consent of 50 percent or 2/3rd of the strength of the judges, the appointment of Judges depends only on the view of 15 percent of the Judges (i.e. 5 out of a maximum sanctioned strength of 31). The minimum number of Judges to be consulted by the President may be specified in the Constitution itself by bringing amendment, either by number (such as 15 to 20) or by proportion (such as half or one-third). The Constitution of India does not sanction any kind of judicial sovereignty. The sovereignty lies with the people, which is exercised by three organs of the State. However, the area provided to the three organs is subject to checks and balance, even though it may overlap in certain sphere in the Constitution. The power of judicial review does not mean judicial sovereignty, rather it is a means to check and balance other two organs of the State. The word concurrence in the relevant Articles relating to judicial appointment was rejected by Constituent Assembly upon the reasoning given Dr. B.R. Ambedkar as per which concurrence of
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(viii)



Chief Justice of India may allow the latter to veto practically while making the appointment. A judicial Appointment Commission with the non-judge domination is not viable in India, as was also endorsed by Venkatchiliah Commission (2001). As supersession in apex court on two occasions during 1970s by the executive was viewed as an executive interference in judicial appointments by downplaying the mandatory consultation with Chief Justice of India as provided in the Constitution. The composition of National Judicial Appointment Commission was basic issue before the Supreme Court of India, which does not give importance to the primacy of judiciary in judicial appointment as laid down in Second Judges Case (1993) and reaffirmed in the Third Judges Case (1998). The Judicial Commission envisaged in Venkatchiliah Report (2001) has given dominance to judiciary which was ignored in National Judicial Appointment Commission Act, 2014. The Collegium system must remain and judiciary should have primacy in judicial appointments. The balance between secrecy and confidentiality must be maintained, as everything cannot be made public and everything cannot be made secret either. There has to be balance between rights of general public to scrutiny and individual’s rights to privacy. At the time of enacting the Constitution, the strength of Judges in the Supreme Court was only seven and a Bench with a minimum strength of five Hon’ble Judges were prescribed for deciding any case involving the substantial question of law as to the interpretation of Constitution or a Reference under Article 143. Considering that the sanctioned strength of Judges has increased to thirty one, and there are twenty eight Judges now functioning, the minimum number of Judges to hear cases concerning the validity of a constitution amendment may also be increased to eleven to thirteen of Hon’ble Judges, as opposed to the present stipulation of a Bench of minimum of five Hon’ble Judges. . The appointment of judges should be in conformity with the Basic Structure Doctrine as enunciated in the Keshavananda Bharti (1973) judgement. The appointment procedure and process followed in the USA and UK is not conducive in India. The selection by nomination in our country is better as compared to selection by application followed in UK and certain other countries.
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(xiv)
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(xxi) (xxii)
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Memorandum of Procedure (MoP) formulation between judiciary and government is shrouded in secrecy, subjectivity and is not open to public scrutiny and debate. The shortage of judiciary is due to junior-senior compartmentalisation attitude of judiciary, unwillingness of large number of bright young lawyers to join the Bench due to age barriers, arbitrary transfers etc. Merit and competency should be awarded. The present Canadian Chief Justice is junior to other pusine judges. The zone of consideration for appointment should be enlarged and there should be transparency in the elevation to the Supreme Court. Since the exit/removal of judges is very tough and cumbersome, the entry of judges to the Bench should be flawless giving due importance to impartiality and probity of candidates selected for the sake of independence of judiciary. There is no accountability for wrong appointment and wrong judgement which may create Constitutional crisis. Delay in appointment leads to delay in justice delivery system, ultimately leading to large number of under-trials suffering in jails. There is gender, caste, community bias in the appointment of judiciary, which can be inferred from the composition of judiciary in
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There should be timeline for appointment of judges and fixed tenure of more than one year for the Chief Justice of Supreme Court and High Courts. Ad-hoc judges are not appointed not because of the Government, but due to the protocols within judiciary. There should be a list of judges retiring in due course and should be given options to serve as ad-hoc judges. They should be given the same status, position which he/she was enjoying before retirement. Age of retirement should be increased, as at the age of 70 years, a person is intellectually and mentally very productive. The whole process of appointment of judges is very secretive in nature and functioning of collegium is opaque. This opacity has led to a sense of disconnect of judiciary from general public. Therefore, the yardstick applied by the collegiums to assess suitability of candidate should be made available in black and white for selection of judges by collegium and it should be open to public scrutiny. Institutional procedures should not change with the change of people in control, instead there should be a clearly laid out guidelines for appointment and transfers.
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(xxv) (xxvi)



the country. There should be representation from ST/SC/Women and other backward classes to make the judiciary more inclusive. The name of successor in higher judiciary should be announced before their retirement as done in the case of Army, Navy, Air Force Chiefs. In order to enable timely appointments, the Collegium must have a proper Secretariat. The Secretariat to include retired Civil Servants, eminent lawyers, former Election Commissioners, former CAG and others.



Apprehension has been expressed that IB verification is conducted by a junior level intelligence officer and it needs to be done by a senior level officer of at least DSP rank. (xxviii) If judicial independence is the Basic Structure of the constitution, Parliamentary democracy is much greater Basic Structure of the constitution and, therefore, judiciary cannot rob the Parliament of its powers. (xxix) Inefficiency and corruption in the judiciary has led to large scale vacancies of Judges, pendency of cases and poor justice delivery system. (xxx) Vacancies in the Subordinate Courts due to disagreement between High Courts and State Governments are serious concern, which are the real actors as the High Courts and Supreme Court comes at later stage. (xxxi) Judges have no idea how to manage case load, no idea of latest administrative reforms and management techniques. Therefore, independent management experts, including foreign experts should be appointed to manage case-load to clear arrears/backlog in the country. (xxxii)
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(xxvii)



Parliament should enact a law to streamline method of selection, procedure and criteria for appointment of judges.



(xxxiii) The current system of appointment is responsible for the large number of vacancies in the judiciary. (xxxiv) There is nepotism in judiciary, where we have examples of people appointed in judiciary for three generations. There are brilliant people in the District and High Court Bar, who never make it to Judiciary. (xxxv)



Independence of Judiciary and strong Bar Associations are nonnegotiable.



(xxxvi) Since Bar Council of India is the apex council to regulate the legal profession, it should be associated with the appointment process of the judiciary. (xxxvii) Bar Associations should be legally recognised and regulated by a central legislation. 32



(xxxviii) Strict time line is laid down in the MoP for each Constitutional authorities/officers. (xxxix) Fixed tenure for Chief Justice of India/Chief Justice to High Court to enable him to take decision in judicial appointment as he/she in the head of the Collegium. (xl) There should be interaction with the short-listed candidates by the Collegium, which is a sort of interview. (xli) When none of the judges of the High Court Collegium are from the state where the High Court is located, two other judges from the same state may be co-opted in the Collegium. Primacy of President should be restored in the appointment of judiciary. As per the General Clauses Act, appointing authority is the terminating authority, however, after the second judges case, the role of appointing judges was usurped by the judiciary from the President. The Government should file review petition of the Second Judges Case. Parliament should bring a procedural law for the appointment of judiciary, as the lack of procedural law has given room to judiciary for interference in the executive function. Transfer and posting system in High Courts should also be enforced by amending Constitution. Judges of higher judiciary are Constitutional authorities, therefore, they should be appointed by the President on the recommendations of Independent Commission.



(xlvi) (xlvii)



(xlviii)



In public interest, the Collegium system of appointment must cease to function as 60 percent appointments in higher judiciary are based on nepotism. Collegium is not answerable to any authority, which is against the basic spirit of democratic system. We have rigorous appointment process for appointing peons, but we don’t know how judges get appointed. In USA, Judges of Supreme Court needs ratification by senate, upper House. The entire process of selection of judges should be on the lines of U.S. system, i.e. open hearings by the senate judiciary committee. If the person being short-listed is from judiciary, number of verdicts that has been reversed in appeal court should be an important criterion that reflects his understanding of law and procedures. No person whose verdicts in the last ten years have been set side/overruled in more than twenty percent of the judgments delivered should be considered as a candidate.
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The names of the short listed candidates under consideration for appointment as judges should be in public domain for at least thirty days so that the legal fraternity and other stake holders can make suggestions or complaints on the short-listed candidates.



(l)



There should be a mechanism evolved to ensure that people from rural background, women and weaker social strata also gets due consideration. Fifty percent of judges should come from district judges or persons who have served as government advocates. Judicial temperament, ethics, integrity vision, and higher education and experience should be considered while making appointment. Higher Judiciary Nomination Commission consisting of Union and State Law Ministers and Presidents of Bar Council of India and State Bar Councils or their nominees, and members appointed by the collegiums must be set up to seek nominations or nominate deserving candidates from lower judiciary and/or members of the Bar. Area specializations are not given importance during appointment process. Seniority, service record and performance should be given more weightage while making selection. Advocates/legal officers working in Banks and other organizations should also be made eligible for appointment as judges.
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(xlix)



There should be a data bank of judges so as to facilitate the appointing authorities in verifying the credibility of candidates.



(lvi)



The maximum age for appointment in Supreme Court and High Courts should be fixed at 55 and 50, respectively.



(lvii)



Indian judicial service at all India level should be constituted for direct recruitment of judges.



(lviii)



Judges should get higher salary and they should not be equated with CEC, CAG, CIC, UPSC Chairman etc. who are appointed on political grounds. Independence of judiciary is not a Basic Structure of Constitution as per the Kesavananda Bharati case. The constitution lays down that the separation of powers is the Basic Structure of Constitution and independent of judiciary is a misnomer. The Memorandum of procedure should clearly lay down the appointment process and eligibility criteria alongwith a mechanism for dealing with complaints against anyone who is being considered for appointment as a judge.



(lix)



(lx)
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(lxi) (lxii)



(lxiii) (lxiv)



There should be a provision of judicial review of the appointment processes. Apart from legal practice, the candidates to be appointed as judge should also have administrative and teaching experience in tribunals and research institutions, respectively. More eminent jurists may be appointed as judges in higher judiciary. Age of retirement should be increased and there should be uniformity in the retirement age of High Court and Supreme Court.



Views of Members of the Committee



The Collegium of High Courts generally short-list names of legal practitioners who have argued before the judges who are members of the Collegium. There is every likelihood that senior advocates who have not appeared before them may not be shortlisted. It was proposed that legal practitioners who are short listed by the Secretariat to the Collegium need to widen. The views of all judges in that Court and Bar Association may be obtained. For the sake of transparency complaints/comments on those names may also be invited within a time line. All those information may be placed before the Collegium for making final selection for recommendation to Supreme Court Collegium/Union Government. While making selection of candidates from Bar, the Secretariat to Collegium should short-list names, which could be representative of composition of bar as well as the society and its diversity which in turn could be reflected in the composition of Bench for a truly inclusive judiciary. The Secretariat to Collegium can be a dedicated cell of the existing registry of the court to collate information about eligible legal practitioners and judicial officers and also obtain view/comments of the Bench, Bar, State Government and general public for deeper security and transparency.
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52. During the meetings of the committee, the members took the opportunity to express their concerns/ views. A summary thereof is given below: (i) Judicial appointments are a shared responsibility of the executive and the judiciary to be exercised jointly, rather than giving primacy to either organ of the State.



Retired judges may be appointed as Ad-hoc judges under Article 224A and should be given same status and position in the Bench, which was available to him/her while in office. The appointment procedure need not be de-novo. Such a measure would certainly check further accumulation of vacancies.
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(vi)



The Committee may not compromise the core deficiencies in the existing MoP, it should have access to the supplemental MoP to address inherent deficiencies causing bottlenecks in appointments. (vii) Those practitioner members of Bar, who have expressed the interest to serve as a judge, their candidature should be evaluated by the Secretariat to the Collegium and placed before the Collegium for taking adecision.
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(viii) Rejection of names recommended by High Court Collegium and by the Supreme Court Collegium should be intimated to the candidates indicating the reasons in the interest of Principle of Natural Justice. (ix) Majority of under-trial languishing behind the bars belongs to marginalised sections of society. Adequate legal aid is not being provided to them leading to mis-carriage of justice. (x) Providing fixed tenure to Chief Justice of India and Chief Justice of High Courts to avoid the Collegium being dysfunctional. In the case of elevation of High Court judge to the Bench of Supreme Court, the successor Chief Justice need to be appointed simultaneously to obviate any delay of Collegium to function. (xi) Judicial appointment should be completed on the basis of existing MoP till the Supplemental MoP is finalised. (xii) All India Judicial Services should be constituted on par with All India Services to streamline and bring transparency in the Judicial Appointment.
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53. In the course of examination the Committee felt that the Department of Justice should share perspectives of the judiciary and the executive on the Supplemental Memorandum of Procedure (MoP) including areas of disagreement between them so that the Committee could have meaningful discussion and would be in a position to recommend appropriate measures in its collective wisdom towards the improvements in procedures and processes involved in judicial appointment to constitutional courts. Since the proceedings of the Committee are held in camera, secrecy need not to be emphasised by the Department in sharing the draft MoP, in larger interest. In order to understand the intricacies of the entire process, the Committee specifically called for the information as under: (i) Date of occurrence of various vacancies in Supreme Court; (ii) (iii)



High Court wise date of occurrence of various vacancies in each High Court; Date of recommendations of candidates by the respective High Court Collegiums in respect of each vacancy, High Court-wise;
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(iv) (v)



(vi)



Date of recommendations of the candidates by the Supreme Court Collegium for each existing vacancy in that Court; Date the Government finalized its decision on the recommendations of the Collegiums of High Court/Supreme Court against each vacancy; Number of recommendations of the High Court & Supreme Court Collegium turned down by the Government along with the grounds for each of them; Pendency of cases in the Supreme Court and the High Courts, High Court wise as on the 30th September, 2016;



(viii)



State/UT-wise details of pendency of cases in subordinate courts as on 30th September, 2016;



(ix)



A copy of the draft Memorandum of Procedure (MoP) submitted for consideration of the Supreme Court & the date on which it was sent to it; Date on which the same was returned to Government by the Supreme Court and the comments of Supreme Court thereon, if any;



AW



EL



(x)



.IN



(vii)



Whether the same was sent again to Supreme Court? if so, on what date;



(xii)



What are the areas of disagreement between the Government and Judiciary? Details thereof



(xiii)



Difference, if any, between appointment procedures of Regular Judge vis-à-vis Ad-hoc Judge in the Supreme Court of India?



(xiv) (xv)



Procedure of appointment of retired judges in High Courts? Whether Ad-hoc judges, as per Constitutional provision have ever been appointed? If so, details thereof, and also what has been the experience in having such Ad-hoc Judge?
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(xi)



(xvi)



Procedure of appointment of Regular/Additional/Acting judges in High Courts? Details of appointment of Ad-hoc/Additional/Acting Judges made in the Supreme Court/High Courts and duration of their appointment, High Court-wise? (xvii) Number of Additional judges appointed to various High Courts in the last five years? How many of them have been absorbed/appointed as regular judges in High Courts? Merit/demerits of appointment of Ad-hoc/Additional/Acting Judges in Supreme Court/High Courts? (xviii) State-wise number of convicts awarded capital punishment in the past three years indicating the brake-up of SCs, STs, OBCs, Women and Minorities; and 37



(xix) (xx)



(xxi)



State-wise number of under-trials languishing in various jails, as on date, showing break-up of SCs, STs, OBCs, Women and Minorities What is the number/percentage of judges belonging to ST/SC/OBCs/minorities and female judges in the Supreme Court and High Courts in the country as on date? What is the male - female judge ratio in various High Courts and Subordinate Courts as on 31st October, 2016 for the same period. Please furnish State/UT/High Court wise figures?
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(xxii) What is the total number of judges appointed in the Supreme Court since 1950? How many women judges have been appointed in the Supreme Court during the same period? Please also furnish name and tenure? (xxiii) States/UTs like Tamil Nadu, Andhra Pradesh and Delhi have reservation in Subordinate Judicial Services for backward castes and women respectively. What is the view of the Department of Justice for providing representation of backward castes and women in the higher judiciary. (xxiv) What is the average age of appointment of judges from High Courts, from Bar and Subordinate Judiciary ? (xxv) What is the judge population ratio ( a judge per million population) in India? Please provide data with regard to population of the State, case load, number of judges and judges population ratio State/Union territory wise?



W W



(xxvi) What is the recommendation of law commission of India on judges population ratio in the country? (xxvii) What is the judge population ratio in major democratic countries, including US and UK? 54. In response to the query of the Committee about supplemental MoP and the areas disagreement between the government and judiciary, the Department of Justice submitted as under:"...In para 7 of Supreme Court Order dated 16.12.2015 in Writ Petition (Civil) No.13 of 2015, it was submitted by Attorney General for India that the views expressed by the Supreme Court, while disposing of the main controversy would enable the Government of India, to introduce amendments and to redraw the existing Memorandum of Procedure with the object of considering the criterion/benchmark for the appointment of judges of the higher judiciary, including widening the zone of consideration; to introduce transparency in the matter of appointment of judges in
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the higher judiciary, as would be appropriate keeping in mind the sensitivity of the issue; to make the present procedure broad based, by introducing supporting measures, whereby candidates can be screened and evaluated, and complaints against them are evaluated through a secretariat constituted for the said purpose, under the control of Chief Justice of India, as supplemented (and not as a substitute) to the process contemplated through the Second Judges case and the Third Judges case as well as judgement on the merits in the present batch of cases.
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In para 8 of above mentioned order dated 16.12.2015, it was stated that the introduction of the above changes referred to are broadly in tune with the majority of the suggestions which were also referred by the Committee under the category of “transparency”, “secretariat”, “eligibility criteria”, and “complaints” as per order dated 5th November, 2015.
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In para 9 of order dated 16-12-2015, it was stated that the Attorney General for India has also informed that memorandum of Procedure and introduction amendments therein, has always been prepared by the Government of India in consultation with the President of India and the Chief Justice of India and this practice has been consistently adopted, in consonance with the directions contained in para 478 of the Second Judges case. It was submitted that the same procedure would be adopted now, if the task was entrusted to the executive. The Court agreed with the suggestion of the learned Attorney General In para 10 of order dated 16-12-2015, it was stated that the Government of India may finalize the existing Memorandum of Procedure by supplementing it in consultation with the Chief Justice of India. The Chief Justice of India will take a decision based on the unanimous view of the collegium comprising the four seniormost puisne Judges of the Supreme Court. They shall take the following factors into consideration: Eligibility criteria The Memorandum of Procedure may indicate the eligibility criteria, such as the minimum age, for the guidance of the collegium (both at the level of the High Court and the Supreme Court) for appointment of Judges, after inviting and taking into consideration the views of the State Government and the Government of India (as the case may be) from time to time.
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Transparency in the appointment process The eligibility criteria and the procedure as detailed in the Memorandum of Procedure for the appointment of Judges ought to be made available on the website of the Court concerned and on the website of the Department of Justice of the Government of India. The Memorandum of Procedure may provide for an appropriate procedure for minuting the discussions including recording the dissenting opinion of the Judges in the collegium while making provision for the confidentiality of the minutes consistent with the requirement of transparency in the system of appointment of Judges.
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Secretariat
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In the interest of better management of the system of appointment of Judges, the Memorandum of Procedure may provide for the establishment of a Secretariat for each High Court and the Supreme Court and prescribe its functions, duties and responsibilities.
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Complaints



W



.L



The Memorandum of Procedure may provide for an appropriate mechanism and procedure for dealing with complaints against anyone who is being considered for appointment as a Judge. Miscellaneous



W W



The Memorandum of Procedure may provide for any other matter considered appropriate for ensuring transparency and accountability including interaction with the recommendee(s) by the collegium of the Supreme Court, without sacrificing the confidentiality of the appointment process." 55. In the above mentioned background, the Government of India proposed changes to supplement the existing Memorandum of Procedure (MoP). The draft MoPs for appointment of Chief Justice of India and Judges of Supreme Court of India and Appointment and transfer of Chief Justices and Judges of High Courts were sent to the Hon’ble Chief Justice of India vide letter dated 22.3.2016. The Committee is privy to draft supplemental MoPs as submitted to Chief Justice of India. The response of the Chief Justice of India was received on 25.05.2016 and 01.07.2016. The Supreme Court Collegium has agreed with some of the suggestions made in the revised MoP while it has not accepted some other provisions. Many of the proposals of the Government to bring greater transparency, objectivity and accountability in the appointment process 40



have not been accepted by the Supreme Court Collegium (SCC). The views of Government were conveyed to the Chief Justice of India (CJI) on 3.8.2016. The response of the CJI is awaited. 56. The Secretary, Department of Justice during her deposition before the Committee on the 13th October, 2016 apprised that appointments of eighty-one judges in various High Courts recommended by the Supreme Court Collegium (SCC) are under process. The Committee sought reasons of delay on the part of the government to accept the names recommended by the SCC and issue of notification of appointment.
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57. The Secretary in her deposition on 21st November, 2016 submitted that out of eighty-seven names recommend by SCC, forty-four have been cleared for appointment while forty-three names were referred back to SCC for reconsideration on the various grounds which includes holding office of profit, adverse IB report, held elected positions in political parties, Contradictory/Lack of views of consultee Judges, charges of sexual harassment and corruption. These forty names belong to five High Court, i.e. Allahabad (24), Madras (6), Uttarakhand (3), Karnataka (3), Calcutta (07).
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58. The clubbing of vacancy positions of different years together by HCC appears to be a general trend as per the information furnished by the Department of Justice on the date of occurrence of vacancy positions and meetings of High Court Collegiums. The vacancy positions of 2007-2015 of the Allahabad High Court were clubbed with vacancy positions of 2016 and considered by HCC and SCC in 2015-16. Similarly, the vacancy positions from 2009-15 of the Rajasthan High Court were clubbed and considered by HCC and SCC in 2015-16 and similar is the trend with Karnataka High Court where the vacancy positions from 2009-16 were clubbed together and considered by HCC and SCC in 2015-16. In case of High Courts of Sikkim, Manipur, Meghalaya, Gujarat, Himachal Pradesh no meetings of HCC were held to recommend names of judges for appointment after the occurrence of vacancy positions since the year 2002, 2013, 2013, 2010, 2014, respectively. The Committee notes that High Court collegium in these cases has inordinately delayed making its recommendations and has not adhered to the timeline laid by the Second Judges' Case/MoP which has contributed to delay in filling up of these vacancies. 59. The Information furnished by Department of Justice on the 29th November, 2016 reveals that Government has taken around one and half to eleven months to forward the names of judges to be appointed to the Supreme Court Collegium. The maximum time of eleven months and minimum time of one and half months was taken in the case of Allahabad and Delhi High Court, respectively. The data also reveals that government has taken almost three to nine months to consider the name recommend by Supreme Court Collegium.
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The maximum of time was taken in the case of Allahabad (9 months) and Chhattisgarh (8 months). The Minimum time was taken in case of Madhya Pradesh High Court (1½ months) and two and half months each for Chhattisgarh and Karnataka .
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60. Para 478 (7) of Second Judge Case (1993) 4 SCC 441, lays down that “….if after due consideration of reasons disclosed to Chief Justice of India, that recommendation reiterated by the Chief Justice of India with the unanimous agreement of the Judges of the Supreme Court consulted in the matter, with reasons for not withdrawing the recommendation, then the appointment as a matter of healthy convention ought to be made". Department of Justice submitted that Mandamus cannot be issued against the President of India for not accepting names reiterated by SCC. OBSERVATIONS / RECOMMENDATIONS OF THE COMMITTEE
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61. After having gone through the Constitutional provisions, the intent behind them as enshrined in the debates of the Constituent Assembly, the developments following four Supreme Court judgments in Judges Cases and the views expressed by the legal luminaries and the Bar, the Committee is of the opinion that appointment of judges of higher judiciary is essentially an executive function and is envisaged as a participatory Constitutional function to be jointly performed by the Judiciary and the Executive. The deliberate use of word “consultation” in place "concurrence" in the relevant provisions of the Constitution by the framers of the Constitution strengthens this opinion. Accordingly, the Committee is of the view that judicial appointments are shared responsibility of the Executive and the Judiciary to be exercised jointly with neither organ of the State having a primacy over the other. The Committee, accordingly recommends that the distortion in the original mandate of the Constitution arising from the judgments of the Apex Court in the Second Judges Case and subsequent cases needs to be reversed and the original Constitutional position needs to be respected in letter and spirit for which Government may take appropriate measures. 62. The Committee notes that Constitution 99th Amendment Act which was unanimously passed by the Lok Sabha and near unanimously by the Rajya Sabha (with one dissent) was struck down by a majority of 4:1 by a 5 Judges Bench of the Hon’ble Supreme Court. The Committee having noted that at the time of enacting the Constitution, the strength of the judges in the Supreme Court was only 7 and a Bench with a minimum strength of 5 Hon’ble Judges was prescribed for deciding any case involving interpretation of Constitution or a reference under Article 143 and now the sanctioned strength of judges has gone up to 31, recommends that a
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minimum number of 11 Judges of the Supreme Court should hear cases involving the validity of a Constitutional amendment. The Committee further recommends that the cases involving the interpretation of the Constitution should not be heard by a Bench of less than 7 Judges.
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63. The Committee is concerned at the present stand-off over the finalization of Memorandum of Procedure between the Executive and the Judiciary which is leading to delay in filling the vacancies in the Constitutional Courts and is adversely affecting administration of justice. The Committee expects that both the sides would quickly resolve their differences in the larger public interest and will not allow the administration of justice to suffer on this account. The Committee further feels that pending finalization of supplemental MoP/review of judgements/Constitutional amendments, appointments of Judges should continue as per hitherto existing practice as an ad-hoc measure so that administration of justice does not suffer.
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64. The Committee expresses its deep anguish that recruitment process for the vacancies occurring as early as in the year 2007 was not initiated by certain High Courts as late as the year 2016. The Committee understands that several High Courts wait initiation of the proposal till a bunch of vacancies becomes available. This practice is not desirable and leads to delay in filling up the vacancies apart from being violative to the timelines laid in the Second Judges' Case and existing Memorandum of Procedure and needs to be discontinued forthwith. The Committee feels that for each vacancy, the recruitment process should be initiated well before its occurrence so that by the time the vacancy occurs, a judge is available to fill that vacancy. 65. The Committee notes that timelines were prescribed in the Second Judges Case for completion of various stages in the process of appointment of judges to the Constitutional Courts. The existing Memorandum of Procedure, however, only provides timelines for filling the vacancies of judges in the High Courts but not in the Supreme Court. As per the data provided by the Department of Justice, it has been observed that timelines are not being observed by both Judiciary and the Government. The Government on one hand is taking too much time than the prescribed to process the recommendations, the Judiciary on the other hand by clubbing vacancies is unduly delaying forwarding of its recommendations to the Government. The Committee expresses its deep sense of disappointment and anguish that the timelines laid in the Second Judges Case and the MoP are not being adhered to and are violated with impunity which is leading to extraordinary and unacceptable delay in filling up of the vacancies. The Committee recommends that an institutional mechanism should be 43



evolved, so that retirement of a particular Judge and appointment against the resultant vacancy is simultaneously completed. Such a mechanism will be in the interest of the judicial administration and its efficacy. For this to happen the timelines for completion of various stages of appointment process in all Constitutional Courts should not only to be firmly laid in the Memorandum of Procedure but also needs to be scrupulously adhered to by all Constitutional authorities.
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66. The Committee recommends bringing in more transparency in the appointment process of the judges of the Constitutional Courts. The Committee feels that the eligibility criteria, the method of selection, manner of evaluation of merit, criteria of selection, candidates found eligible for consideration, number of vacancies etc. should be made public. The confidentiality, however, may be maintained with regard to names finally short-listed for appointment till the process is completed. 67. The Committee understands that Government on grounds of ‘national security’ and ‘larger public interests proposes to decline the Supreme Court Collegiums’ recommendations. Moreover, the Committee has learnt that those parameters are proposed as part of the revised MoP. The Committee apprehends that the Government may reject any name duly approved by the Supreme Court Collegium under the veil of those parameters. This would tantamount to giving veto power to the Government, which is not as per mandate of the Constitution. In order to avoid such a situation, the Committee recommends that the terms ‘national security’ and ‘larger public interest’ should, in no ambiguous terms be defined and circumstances/antecedents which fall within their purview listed. 68. The Committee notes that Hon'ble Judges in Fourth Judges case have themselves recognised that 'there is no healthy system of appointments in practice' and that the collegium system lacks transparency, accountability and objectivity.' The Committee is in agreement with the observations of the Hon'ble Supreme Court and believes that absence of these three and unnecessary zeal for primacy have led us to the present unfortunate situation. At the same time the Committee strongly feels that the Judiciary should continue to enjoy trust and confidence that people of the country have in it and its credibility needs to be maintained and should not be lowered at any cost. The Committee, therefore, suggests that at least the supplemental Memorandum of Procedure which is under revision must incorporate these three essentials. 69. As per present practice, the Collegium of High Courts generally short-list names of legal practitioners who have argued before the judges in the Collegium. There is every likelihood that advocates who have not 44



appeared before judges forming Collegium may not be shortlisted. The Committee feels that the zone of consideration of the legal practitioners who are short listed should be done by wider consultation amongst judges. The views of all judges in the Court and Bar Association needs to be obtained within a definite timeframe. All the names so recommended be placed before the High Court Collegium for making final recommendations of names to the Supreme Court Collegium/Union Government.
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70. The Committee notes that there is no dedicated mechanism available for processing the proposals for filling the vacancies of the Judges in the Constitutional Courts and that contributes to delay in appointment of the Judges in the Constitutional Courts. The Committee accordingly recommends that a dedicated Cell in the Registry of the Constitutional Courts be set up to assist initiation of the proposals in time for filling the various vacancies. The Cell may be made responsible for collecting/collating information and maintaining a computerized database of persons eligible for appointment as Judges to the Constitutional Courts. It may also be made responsible for obtaining views/comments of experts on the quality of work of eligible persons as also for obtaining views/comments from various stakeholders on their suitability, caliber, reputation, character and antecedents. This would help in making an intensive scrutiny and ensure greater objectivity in the selection process. The Cell may also be responsible for keeping a track of the vacancies and making the required information available in time for timely processing of the proposals. The professional and personal particulars maintained in such database of any person may also be shared with that person so that he gets an opportunity to make a representation in case the database does not reflect his particulars correctly. The Cell while maintaining the database of candidates eligible for such appointments may particularly ensure that the eligible persons from women, minorities, etc. are also included so that the composition of higher judiciary becomes reflective of the diversity of the society. 71. The Chief Justice of High Court in addition to his judicial functions also heads the Collegium. Chief Justices of High Courts also get elevated to the Supreme Court and the vacancy in the High Court from which he is elevated often remains vacant for a long time. In his absence, the acting Chief Justice does not hold the meetings of the Collegium, which leads to further delay in the appointments. Therefore, barring certain sudden exigencies, there should not be any occasion of having a gap between vacation of the post of Chief Justice (due to retirement transfer, elevation or any other reason) and the appointment of his successor. In case the Chief Justice of High Court is elevated to the Supreme Court or is
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transferred, filling up of the vacancy in the High Court should be simultaneous. 72. At present, the reasons for rejection of a particular candidate by the Supreme Court Collegium are not disclosed. The Committee feels that in case a candidate’s name is rejected for any reason by the Collegium, the candidate must be informed of the grounds of rejection. The Committee also observes that the Government also rejects the names recommended by the Supreme Court Collegium without furnishing cogent reasons therefor. Such practices are against the principles of natural justice and leads to opaqueness in the appointment process. Therefore, the Committee feels that Glasnost in process of appointment of Judges is the need of hour.
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73. The Committee notes that there is no mention of the procedure and method for appointment of High Court Judges from the subordinate judiciary in the existing MoP from where one-thirds appointments are made. The Committee, therefore, recommends that MoP must also contain eligibility criteria and procedure for their appointments.
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74. In order to tackle mounting burden of cases at the High Court level Article 224 A may be invoked to allow chief justices of High Courts to appoint retired judicial officers as ad hoc judges. This will not just help in reduction of pending cases but also reduce the burden of the judiciary. Further, an elaborate procedure akin to procedure for new appointments is laid for appointment of Ad hoc Judges in the Supreme Court and retired Judges in the High Court in the MoP. The Committee feels that such appointments should not be considered de novo, as all requisites relating to their antecedents has been done prior to their appointments. There is no merit in repeating the same, except making quick performance appraisal before such appointments. This will help in appointment of such Judges in the minimum possible time, when so required. Further, they must be given the same status what they were enjoying prior to their retirement in order to make the position more acceptable to them. But such appointment of adhoc judges should be in addition to the sanctioned strength. 75. The Ministry has informed that it does not maintain data of judges belonging to SCs/STs/OBCs and Minorities as the Constitution does not provide representation on the basis of caste or class of persons. The Committee also notes that women representation in higher judiciary for which data has been provided, is not encouraging as so far only six women judges have been elevated to the Bench of Supreme Court of India since 1950, with Justice M. Fathima Beevi as the first female judge elevated in 1989. As on 1st November, 2016, there are 64 women as compared to 397 male judges in 24 High Courts, including High Courts of Delhi and
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Bombay which are headed by women Chief Justice. In Supreme Court there is only one woman judge, out of twenty-five 8 . High Courts of Chhattishgrh, Himachal Pradesh, Jammu and Kashmir, Jharkhand, Manipur, Meghalaya, Tripura and Uttrakhand have no woman judges. There is no female office bearers in Bar Council of India. There are only 12 senior female advocates in Supreme Court Bar. It is noted that some of the National Law Schools have given reservation to girls in their law programmes, which is encouraging. The Committee desires that the Bench of Higher Judiciary to be reflective of composition of society and its diversity and recommends that suitable measures to achieve that may be taken.
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76. The age of Supreme Court judge was fixed at 65 years by the Constituent Assembly which has not been revised till now. However, retirement age of High Court judges was increased to 62 from 60 by the Fifteenth Amendment (1963) of the Constitution when the life expectancy was 60 years. With improvements in social and financial conditions as well as in medical facilities, the life expectancy has since increased considerably. The retirement age in some Tribunals is now 70 for Chairmen and 65 for Members. The retired judges of Supreme Court and High Courts are appointed as Chairmen and Members of various Commissions/Tribunals where they are discharging their role and duties including adjudication quite efficiently. Moreover, it is now the global practice of engaging persons with enriched professional experience which is attained with protracted exposure in the profession. The retirement age of judges of Superior Courts in countries such as USA, UK, Switzerland, South Africa, Denmark, Phillipines is 70 years while in some countries such as, Australia, Canada, Argentina, Brazil, etc. judges of Superior Courts retire at 75 years. The Committee, accordingly, recommends increase of retirement age of Supreme Court judge to 67 years and of High Court judge to 65 years. 77. The Committee observes that in last twenty years (since 1997), seventeen Chief Justices of Supreme Court have been appointed and out of those, only three had tenure of more than two years. Many of them had tenure of even less than one year. Similarly, Chief Justice of High Courts in most cases get appointed for less than two years term. Some of the Chief Justices also get elevated to the Bench of Supreme Court further shortening their tenure in High Courts. In many cases, the post of Chief Justice are not filled-up simultaneously and acting Chief Justice, appointed as a stop gap arrangement, does not often take decision about names to be recommended to the Union Government/Supreme Court Collegium for 8
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filling-up of vacancies in that High Court. In eventuality, the High Court Collegium becomes dysfunctional, which causes delay in judicial appointment. The Committee feels that ensuring a minimum tenure may resolve this issue once for all and recommends that the Department of Justice should consider ways so that a Chief Justice in the High Courts and in the Supreme Court remains in position for a certain minimum tenure.
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