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OA.N E COUNTY



CIRCUX'l ' COURT BRANCH 14



STAT& OP WISCONSIN



P.02



FIIX NO. 4142718442



nYERS



RAYMOND 870TO, et •1.,



Plainti tte,



80~



OP



A~ZNTS



~I7Y



8Y8TEH,



OP



o•



~RB



~8CON8IW



et al.,



Defenda nts. DECISIO N AND ORD&R



IJAo'kqr-ound 'l'hie aatter coae.e betore



The



the court on cross-• otiona



pl~intitts,



Ra~ond



Spoto



and



tor The



Aaoocia t1on ot Uhivore ity of Wiccon sjn Profocs iona!a (TA~P), seek a conatru otion ot eec. 36.09(4 ), Stata., and a declara tion that this statuto ry provisi on plaoee ultinat e authori ty on the facul~y oc to how allocat ed taoulty solary increaa e Cunds $holl be distrib uted.



on



their



~he



~lief



deConda nta



that



che



llkewiso·•~ok s~ary



ctatuto c



vest



sole



judqmen t based



or



ultlaat e



on raspont J1bility tor tho dietrlb ution ot taculty increas e !unds 1 Tho court tbe board ot regent• a.nd. tho uw ay.stara adl:nini stration . oonclud ea that tbo . .tt.er cannot be rosolvo d solely by constru ction ot lav., ao ourrouary jud91f1Ql'\t must bQ dtanlad to both parties . Tho



court aleo grant# liaitod doclar& tory reliet.



Rcaaons follow.



1 Tho court u$e.a t ho term "UW systmn admini stration " to loosely ro!or to the ayst~• prosidG nt and her admini stration , the aover~l vice prealdo nts, And the chance llors.
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Paota



Thi•



c••• vas subaittac.t to the court on e·t ipulated tac::t•.



auam,rizo, tho board



or



roqenta 1e char9ed by tho loqialaturo to



involve• th• tixlng ot faculty snleries. obliqationo ,



t ha



yna~



dutie&



Actin9 pursuant to its fooulty



boord dooidod t hat



increase• tor the 1992-93 fiscal



aerit.



boa~d'a



Part of tho



pr•paro a budget on an annual ba•io.



statuto~y



To



oalory



ehould be based oololy on



The board deterainod how auch •alary 1ncroaso monoy wac



availeble



each



tor



o.nd



institution,



..ub•itted



allocation



intoraatton and salary lnereaee 9Uic.'lolinea to the eev• ral UW institution& tor iaple••ntation on an



inatitution-sp~citic



basis.



The board transmittod suoh lntormatton to the uw- Pletteville in



February



intorl'lation,



1992.



or early March,-



tho



~'-Platteville~'n



On



receipt



chnncel lor,



ot t.ho &bove



Williall Chmurny,



tranal!llittod. tho alloeatlonal infonantion, alonq with boDrd pay



inoreaea gu14al1nes, to t:he faculty senate .tor turther taculty action.



The taeulty



o plan vbich provide4 lhat taculty



subait~ed



would be cleBaitied as h.avinq



s.rvlca" 11



a~ "Uhsati&t~otory



deao~atr4t.e4



aarvio•."



Thoeo



either "rMrito.rious fac~lty



'Jner1torJoust1 dosiqnation were to ehare equa l l y



increaae funds



av~ilable



rocelving a



in tho



oalt~~ry



t or 04Ch coll090.



On February 25, 1992, Chancellor Chmurny souqht an opinion



troa the UK systea administration aa to whothor tho faculty's proposal va• con•iate.nt v itb board gulde11nos. 


1992,



By



-.e-.o dato


tlnivereity of Wiseoneln Vice President Jtathloon Soll



indicatod thet tha f'eculty's propoul waa not consistent with board - 2 -



J~N·



~•quirinq



quldel inea
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that al1 aalary lneroa se tunds be diatrib Uted



sololy on the baeie of individ ual ..orlt.



'l"he cha.nc- ollor then



!nfotm eo tha taculty that tho1r propos al was not accept able. on March 10, 1992, the faculty senat• voted not to·end orse



o~



in any plan other than tha on• previo usly approv ed by ted hia the fAoult y. on March 19, 1992, the ch8nce llor thGn &ubqit



pa~tlcipate



ses. own plAn for distrib utinq t•culty Rerlt pay increa



'



•Y•tell pre•ld ent 8nd board ot regent s subseq uently



'!'he U\1



review~



and



The UW-Pl attovil lo



app


tho faculty reeeivo d thon roceiv ed •erit pay increa ••• pureuo nt to 1 propoe al &ubmi ttod by tha chance llor s ottice .



Spoto, \olho is o UW-Pl alt•v!l le tl\cult y 11\Gabcr and a labor mer:\M.r or, the U1f-Pl attevil la taculty aon.ate , and 'I'AUWP, ted tho ot"((o,n izaticm repros entlng UW-Pl attevil te faculty . protes belnq cut out ot tha aalary increa se proces.s . They filed Ra.~ond



racult y's



eult 1n DAne Co\lnt}" CirC\li t court on Docelllb er l3, 1992. outset ,



uo~ght



the pla1n tift'• have



lfroa the



a constr uction ot law and



n may not doolar a.tion to the ef!oct that t.he boafd and. ad11in ictratio cut the ta~ulty out o! the salary distrib ution proces s. 8~ANDARD



The



~rtioa



OF REVIEW



have both moved for au•aar y



jud9~nt.



judgmq nt is .a noans by whleh to delerm ino vhothG r a t disput e aust be resolv ed prior to trial. Q._S.. Oil y. Midvga



su~ary



l.eg-al



Auto CA.rg



1989).



SCl~\lJ&u. ..



l50 Wis.



2d 80, $6, 4 4 0 N.W .2d 825 (ct. App.



When evalua ting the propri ety ot a motion for summary



judqao nt, the court ODploy s a



atanda~d tvo~step



- 3 -



proced urG.



Tho



wt'le thor a
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ed. elaU . tor reli ef has be.en stat



yosa y.



Gltv of



I t a clai m ~70 K.W .2d 62S (199 1). Mid dlet on, 162 Wis. 24 7)7, 7~7, rt then aus t dete rain e it ther e tor rol1 ef hao been at.t ed, tho cou tact whic h preo lude suiU lary ara any tda ble hsu ee of •ato dal , Stat e v. Rol lfin k, 162 Wis . ld judq mQn t. ~ at 747- 46; ~ AlAQ 1). 133• 34, 


12\,



Und er a•c. 802 .08( 2), W16. Ste ts.,



judg man t mus t be



su~ary



grl\n ted I



to a.n.s wors d.ep o•it1 ons4 ' ftdm issio ns on ttle , toge ther sbow thnt ther e is no with tho afti dav !ts, it any,aate rJa. l fact and the any genu ine ias-u o as to ~nt an a mat ter of jud novl nq p•rt y 1R enti tled to



it



the



ploa dinq s,



inte~~ogatories~



~nd



law.



!2AB ,



162 Wi8 . 2d 4t 748.



B•ca use sum .ary



jud~ent



is a draa tic



~e~edy,



ino !$SUO ot dou bt as to th• evi• tenc a of a gonu



any reas ona ble



~Aterial



faet mus t



Htck 6 Pa•t ov of the JtOt ion. be reao lved agai nat tbe qran tin9 831 93 Wis. 2d J49, 356 286 N.W .2d Clti p Stty ict. Yng. v, H@Ck, ine "if the evid ence is nuch that (lga o). A t'oc tual disp ute in genu verd ict for the non -.ov inq part y,R a r•as on8 ble j~ry coul d retu rn a 411 U.S. 242, 249 (198 6). An4 erso n y. Libe rty Lqbb y. I~,



subm itted stip ulat ed fact s, In the pre& ont eacg , tho par tie•



so the taet s are undis :putQ 


t sho uld Nev erth eles s, a\Pi :)ary juClq mon



ons coul d roac h rQI\ soua ble but not ba qran ted if raas :ona ble P•rs und ispu ted tttct s. diff erin g inte rono os from the



Mny nard y. Por t



297 N.W .2d 500 (198 0). Thu s, EPb liea tion a. Ing ., 98 Wis. 2d 555, moti on 1» &ub ject to con flic ting vhen the mat oria \ prgs ante d on tho



-



.



-



J~



6-94 WED 9:11



inte rpre tatio ns



or



oic;rn it'ica noo, i t



1~



reaa onab le
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parso hs



may diff er



to



as



i'l'lpr oper to gran t suu. ory judq ment .



its



Sch! uapc



SWIU !Iory 2d 834 (lPB O). y. Xtll iek, 94 Wl•. 2


ftnd



tacta



·~e



on. not doub tful and lead to but one cono 1us1



fulle r y.



97 (Ct. App. 1990 ). $£a~ • Ried el, 159 Wis. 2d 323, 464 N.W. 2d eatio nta Com pens ation fun4 , .csmt J..nen tal c:n:m alty Co 1 y. WSae onnin l t is agai nat (Ct. App. 1991 ). 164 Wis. 2d 110, 413 N.W. 2d 584



the part ies' Jaoti ons. thf!:S 6 stand ard& that tho eour t a.sae sses



36.0 9, state . •fha Plai ntif f's also ••ek cons truct ion ot eeo. rtain and qivo gffe ct purp oee of 1tat utor y cons truct ion is to asce In Inte rtot of J.W. T, 159 Wis. 2d Sag aleo , _Ktll y Cg. (Ct. App. 1990 ); 7~4, ?61, ~155 N.W. 2d 520 493 H.W. 2d 68 (199 2). rnq. y. Marq uard t, 172 Wiu. 2d 234, vlng cour t f1rs t look s To deto r..ln e that inte nt, tho ravle lt. It the atAt uta is itso te alAtu the ot to tha lang uage Only it it is . encls iry inq" Clea r on ita face , t ho ot extr insi c on inati oxa• an a•big uous will thero be 1s a.abl quou s it ute stat A nt. intevo slati lc.qi of ce• aour by rea& on•b ly woll it is capa blo or bein g unde rotoo d one way. (Cit ation s than ~or9 1ntor med pers ons ln



to the



l~gisle.ture's



inte nt."



oaitt e


at 761; &!i!:A aJso , Stat e y . Moor g, 1n....I .n_tt: rest of J.N. T, 159 Wia . 2d 6ll (199 2) (uAa blqtl ity exia ta 167 Wis. 2c1 491., 496, C81 N.W.2 c1



rstoo d by roa• onab ly well vher e a statu te io capa ble at belnq unde d1tt eren t &ena es•); Ervi n v. City 1n~or~~ pers ona tn two or more N.W. 2d 654 (199 1), or Kono tha, 159 Wio. 2d 464, 472, 464



iguou s o~: uncl ear,. the 1-."hor• tho lt\n9 uago of thA statu te is &Jn.b ve i .n tont from the stat ute' s r.ont ext., ~oul:'t aust a.ace rtain leqi alati - 5 -
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nded to be acco lopl iehe d. subj ect mat tor, hiat ory, and obje ct inte Sta te y. Moo re, 172 Wis. 2d at 496. utes • ia to favo r o •A card inal rule in into rpra tinq stat purp ose ot the the ill con stru ctio n whic h will fulf h dafo ats tho man ifea t vhic n ctio etru con a ata tute over obje ct of the oct. 2d 23, l9, 341 N.W .2d 389 Mat te r of Esta te oc Ha l&tg d , 116 Wis. Wis. 2d 283, 294- 95, 246 (196 3)(c iting Stud ent A&&'n y . Baum, 74 com petin 9 con stru ctions, N.W .2d 622 (197 6)). Pres ente d with such inte nded an inte rpre tati on t h o cou rt "pros urtG S that t h e legi slat ure ; tute . u that adva nces thG purp oses of the ata



Gelh aus



&



Bro st. Inc.



97, 420 N.W. 2d 775 (ct. v. city of Med tora, 143 Wis. 2d 193, 196rpre tory stan dard • that App. 1988 ). It is purs uant to thes e inte cons truc tion . the cou rt will unde rtak e any stat utor y DECilliON a con stru ctio n of sec. Plai ntif fg see k decl arato ry r eli ef and 36 .09,



Stat e .



sec .



3 6 . 09



set•



out



tho



vari ous



powe rs



and



, Pres iden t, Cha ncel lors , resp ons ibil itie s of the Boar d of Reg ents t!rsi ty of Wisc onsi n syst e... Facu lty, Stat !, and Stud ents of the Univ o Chan cell or and the syst em Plai nt iffs a ll


As a
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qeneral rul•, the court will not decide co&eu would moot due to a change in circumotancoc.



v. noard of Regents, go wia.



1979).



~d



Oshkosh



P. 07



otha~wiso



bo



studgpt J\saooiatign A~p.



79, 82, 279 N.W.2d 740 (Ct.



The dispute rovolves around the tacul ty'o proposed 1992-93



'morit pay plan. pa.id out,



Tho 1!J92•93 11erit



p~y inor~as.ea



are now long- since



and the system is operating under a



8qcauBe of state law and purau~ ~onetary



sove~eign



later budget.



immunity, tha faculty may not



relief tor damages.



The taculty, however, seek declaratory relief from the court in order to guide the pa.rties in tuture dea 1 ings. decide an



othar~isa ~oot



and likely to recur. 10~



N. w. 2d 92



question it i t of qreat public



i~portance



COrlylfl y. Karns# 9 Wis.



394, 397,



~;



(1960),



The court tnay



~d



ThB instant c~.,., i & prnchely of b



~YP~



warranting this court's exercising its declaratory power. First, tho court notGs that the parties revisit the budgGtary process on Any decision by this court will have a roal



an annual ba.sis.



effect on the\ part!o!l# l(lga l di$tribution dQoioionn. altor



the pat·ties'



relationship in tuture



~erit



pay



Evan a non-decision by this court would



legal



J:elationship by



setting a



de



facto



precgdgnt favoring the University of wisconsin administration in future



~erit-pay



dealings.



second, because of the



del~ys



inherent



in the judioi'!t.l system , it is likely that a disp•Jte over who has



ultimato ropeat~dly



s~y



over



distribution



of



faculty



evade final court resolution.



merit



pay -could



In all likelihood, no



court would ever be able to reoolvo the matter before the



~orit



pay



funds had been distributed and tho Univareity bad begun operating -



7



-



JUN· 8·94 WED 9:13



undo r •



FA.~



SHHE IOl1AH HYERS



P. 08



l«l 4142718442



T'he facu lty's on.ly ef'fo ctivo leqa l the taet decl arato ry judgm ont actio n.



sub'te quan t budg et.



rodre •s NY be an afte r



t publ ic iapo rtanc e to Fina lly, the i•su• presa ntad ie or suff icien parti es raise issue s warr ant dooid ing thn caaa on the •erit a. The betva an facu lty and that aay attao t tho l~al relat ions hip Wiac onnin Syute m. admi nistr ation in the entir e univ oreit y of truet 1on of aec. Turn ing to tho uorl ts, ~lalntift• se•k eona ean tho UW- Platt ov1ll e 36.00 (4), Stat5 to reaol ve a disp ute botw f'aou lty on ono hf.nd and the on the otha r.



~ho



uw



aclai niatr ation and board



rolov ant atatu t.Qry langu age prov ides



ot refJe hts &¥



follo ws:



n, subje ct to the Faw lty. T'h• tacul t.y or eo.eh 1net1 tut1o d, ~he p;r:es ident , boO.t" tho. of ra povo and resp onsi bilit ies nf shall be veate d and the chan cello r ot aueb innti tutio rnanc e ot such with reep onai bility tor tb~ i.a•d lato qove in parti~lpate



activ ely ahal l an4 insti tutio n ~5 suchf tho facu lty t. insti tutio nal polic y davelop~•n tor . . . facu lty ilit.y naib raspo !ary pJ:>iW the l havo



ehal perso nnel aatto rs.



r •rho part ies dlspu t.e who hos ult1.' ftlato powe ov~ tacu lty meri t pay to aa.ke the finA l distr ibut ion decis ion nqe ''imrn odiat o Y•cu lty arql.la that the ntatu tory lanc;u raise s. lty porco nncll e, 11 •pt>i aary reapo nwib ilit.y ," and •taou



sec. 36.09 (4) f state .



qove rnane



facu lty. matt ers" place s the dacia ion with tha.



ar9Ue that fixin g of tacu lty ealar Jea is



The 4efen clant s



~xplioitly



a func tion of



(e), Stat s., ond that to tho board ot req•n ts unde r soc . 36.0 9(1) lty porso nnel t distr lbutJ on o.f taeu lty pay t• a facu



th9 exten



"sub joot to" bocu:c l and lll&tt or, such res:p ona1 bility Ja exerc ised r see. 36.0 9(4), Stats . ad~n1ctrattve auth ority unde rrGla ted tesue s: 'fhe di•pu te raiae a two d1ut 1nct, but 1ntg:



1)



, ha\l'e reap onsi billt y Whet her facu lty or adai nistr ation , or both - 9 -
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artci 2) it they share over th• eli atrib ution ot. facul ty merit pay; Parha pa puttin g the autho rity. vho preva ils ln case ot iapas se.



tho cart be tore tho horae , the oourt will turn to Vho preva ils in cae• o~ l•pae se ·- rirst .



l~ttor



i•aua --



that any impoc se 1n the salar y dl•tri but1o n l favor becau~e 4ecJa ion shoul d be reaol vgd in the adain ietra tion' eisad "'sUb ject to" the etatu te provid aG that t&oul tY power s ore e.)(or Doten dante furth er 1t1ee . ad•iniet~ativa pov•~• an


a~qu•



e. their: autho rity tacul ty salar 1es, 2 while the tacul ty muut deriv under soo. J6.09 (4). from the ~:~ore qanor al qra.n t of autho rity



36.09 (4) qrant s the Plain tiffs count er that the languaq~ in sec. nlstra tio n DaY not tecul ty kn ettiraativ~ rlqht upon which tho adDl y preve nts tho taoul ty infrin qo; the ••subj ect. to" lbnit ation ojmpl In other autho rity. troa ftctln g outei do ita prope r otmer o or 11 to conai d,er the tarm "sUb ject to as end~ vharo board merel y repre aonti nq a trula a: tacul ty autho rity



'Worde , tho plo.i ntittg



and admi nistra tive



t~oem



~uthority



begin s.



to ia the 'fhe fir•t placet: to look In const ruing a statu statu te dooo not •tatu tory 1an9ua~a itcol f. Not auTp rislnq ly, the defin e the- ter111 "subj act t..o."



.. The qenor al rule is thet in the



, abson oo of Bn appli cable atetu tory defin ition



it i• t.he coe.o n



litles ot the 3fL09 (1), which dlcta teG the respo naibl Reoon to, provi des in relov ant port:



1Seo.



Board



of



ac3de mie (e) The board shell appoi nt ... facul ty; tho salar ies ••. the ataft and other emplo yes end fix oech. dutig s 8nd the te~ ot offie • for - 9 -
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presu ned .eant by uaaqo of nonte chnic al vorda end phraaQ S which ie .cr Sal ga. Jna.,, tho loois latur e." [UU)_t...&....QL.R&vc.nuo y. Tr:ud pll Tre-.U



such ca.ao n 104 WI•. 2d 39, 42, llO N. W.2d 612 (1981 ). nltion . be- •stab lishu d by u•ihg a dictio nary O.Qfi



•e~ning



may



State



y.



786 (1980 )1 grytn y. £blon foldt , 84 Wi$. 24 347, 356, 188 B.W .2d dictio nary defin es the 'ity ot Kenge bA, 159 Wi6. 2d at 484. The under or subn ltt ing to adjec tive... •subj ect (to)• as oith~r, wrall inq tione d, or domin ion of anoth er, .. or a.s •like ly to be condi



tho power



affoc te4, or



~odif1e4



in soae indic ated way: havin g



8



conti ngon t



8uch r•lati on tor relat ion to co••th 1"9 and uaual ly depen d•nt on



tihal



tonr~,



val.id ity



or a1qni 'fioe.n c\l. 11



Wobn tgr'c



Third



New



(1916 ). Under eithe r Jnter natlo nnl Dfctf onory Cunqb ridged > at 2275 veste d with £ole, unila teral power d~finition, the facul ty are not to~



to dec i de aatte ra, not even



tho•e gover nance •atte ra for which



'l'huu,. under tJtatu to. thay ero qrant od prima ry l"oap onsib ility on of sec. 36.09 (S) Plain tltta aro not entit led to any const ructi olloc ated thet the tecul ty is entit led to dietr ibu.t• the ad.ai nistra tJon. ealar y incre ase fUJ'\da vitho ut inter feren ce from ty respo nsibi lity Tho quest ion ro~~ins, howev er, wheth er facul y c:ond itionod (or ie trU.J> $d by tho aclai niatra tion, or ainpl a~ggestiog



te i• ambi9U OU$. affec ted) by it; on this qua.t ion, the stetu d by coo. 36.09 , Looki nq at tho objoc t to bo accoa plisho Stat• .



t



not Jntend e


qrant tha adnin istrat lon the power to



ochem t



of



shtuo d



facul ty autho rity.



~s



•ts)ection 36.09 , St.ats ., creat e• a 9over nancu withi n t ho Univ ersity ot



Oeten dnnts corre ctly note, broad



tru~p



- 10 -
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plAinti~



e study eoma ittee Motio n for $!amo ry JUdgment at 8. One legis lativ G insti tutio ns ia a has a tated , "(g)ov erna:n ce of th& UW Syat.e.m' shore d anonq ~ba Boord , respo nsibi lity (unCe r s. 36.09 ) vhicb i•



nta." tho Prasi dent, the Chsn oello ra, facul ty and stude tbA



Joint



cop.i t tc••



For



Wlqoo nain



ot



Reyie y



a


Of



Boord



BggQ~



Rulec u



the



ot



tton oC sharo d qpyer nonca &dm lniatr otlon 'o polic ies onO lwple pento



, "Tho eonco pt nnc:1 tradi tlon ot &hare d gover nance [Univ ersity ot Wisco nsin or sh~red 4cois ion- a&kin q. ~eta tht UMS



at 7 (May 198 2).



system ] apart



fro~



other atate aqenc 1es."



~~



at 6.



9over noneo conce pt cou.rt eaee-9 havo rocog nit:ed that the share d



canno t



bo



9iven



tttll



ettec t unle$ • tho



etatuto~ily



grant ed



VQGted rlght s. ~ ro&p onaib ilities : t or each .actor a.re conea1derl9-d 74 W1•· 24 283, 246 H.W.2 d 62~ (1976 ); ~~ Stydo nt Ass'n v. Roym, .Q!b&9 Ah Stnd1 nt A••'n y.



N.W.2 4 7 40 (Ct.



no,



~PP·



Board of Regen tr; ,



1979) 1 TrojA n y . Board of Regen ts,



382 N.W.2 d ?5 (Ct. /lpp. 19$5 ).



~



respo



90 Wis .



Both llru!J; and



2d 79, ~28



279



Kia. 2d



2f!llltoll.b....lll;J.l~



.in the stude nt invol ved • dicpu ta over etatu tory lanqu ag:e ~eleva n t p~rt , nsibi lities provi sion of SQO. 36.09 , Stats . In



tbe atude nt prov- Is ion provi ded thatt subje ct to the Tho o:tudo nts of' ot\oh Jnsti tutio n or cal'Opu,s the preoi dent, board the f o • rospo neib illti• • and power activ e be and the facul ty shal l the ch&nc ellor ot and polic y parti oip•n ta ln tho i.aJle diate g:over n.once stud onto ot 4•vol op!len t tor such instit ution s .•. Th•the ri9ht to hQVct shall s campu or e -.ch inotit ution ftnd to mitte dotot they .r 114nne a in orqan izo tbtua. oolvaa



eelee t



thoir



repre sonte t1ves



insti tutio nal 9over n•nce .



- 11 -



to



parti cipat e



in
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- 8 1 ( bo th casco llAWD., '74 Wi• . 2d at 207; Q.Q.h kosh Stu den t Ass' n nt B0



appoi nted



Asoooi ation



~~



tn



c!tlnq sao . 36.09 (5), Stata .).



tho OW-M ilwauk ee Stu4en t



ntude nta



aavQr al



to



aa



serve Th•



stude nt



uW-H ilwauk~o



's cotn:a. itte a ohanc:o llor retuee d to recoqn lzo tho Stude nt Assoc iation thQ and s~lecte d hla own stude nt ~nmberu to aorvo on appo intme hto,



::~a t e



Ro then fillod s t ud•nt



corutt.t tao.



~•oieo.



with otuden tu ot h i o



oom~itt~ aA



a.uad , evont ually



app~aling



o f two o·the.r unive r a i t y ~ o D tu~ont



el&oo lat ion



tho caee to the Wisco nsin Suprem e court .



chonc ellor , I n the supref te cou.rt , t.he queati on vaa wheth er the by



'



cornrn ltt ooo , right of hill autho rity to e•tab lish unive r•ity



ooma1 tt9es, or retain ed aolo autho rity ovor appoi ntnen t to those own thoir pick to right stude nts had the thc.l whathe r by



ropres ontatl ves



reopo nsibll itios in soc. •atudo nt right s



~l:'O



ot



virtue



36.09.



subjo ct to the



tbe



of



aCt irmati vo



The court initio lly noted t h at r~sponsibi l i tiea



o f tho board of



govern ance ot tho r•g•n ts (whoee pri11.a ry respo nsibil ity i• Eor tho YO•pon sibili ty ot J ..• Tha chanc ellor is vonta~. with ay1t~~



adaln lsterl ng boot'd polici es. • Th8



s uprem a



c~altt Qoa



court



also



lsL. at 291 (tootn ot.s oaitt e


Af fi r~Qd



that



oatab l i nbing



unive rsity



was a prerog ativa of the cbanc ollor:



ty commi ttoes , The estab l ishment o t the variou s un i versiad•tn i strati on, o t as e~ e itt • co~ tho of sition t he compo c t ivitie s a tho t o scope the nd a tacu l ty, and atud enta, aro a a ttors cloar ly and. author ity ot the coJU~itte.esboard ot roqen ta and the autho rity o f t he ~! thin ad~inio t&rG d



by the ehanca llor.



to Nonet holes: s , tho court held that tho &tuda nt ri9ht studo nt and eel.ec:::t reprgt; Q.ntati ve$1 to partic ipate in



1JL. a t 292. organ ize



- H-
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qove rnanc e



gave



~tudente
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t.h•



riqh t



to



pick.



their



own



ittee s. Tho cour t aaid: repre sento tiv•• to eit o n un1v er5Jt y comm (5)) wa• to qivo The l~ielat ive Jnton t ot (sect ion 39.06 orQa nize them selve s a• atud• ntS the statu tory riqb t to eole ct their they deton oin•d and throu qn tho orgon l ...tion



i nsti tutio nal in parti oipa te to repro aonta tives leqia lativ e tllo to t etteo qive to r orde :z:n 


is, in raal froo of ad.a Snis trativ e inter toren co if i t to bo A riCih t. pret "oub joot to" 1.sL. at 295-9 6. ClGa rly, the cou rt did not inter q auth ority whor e statu tory ae CJX'&ntinq the adain iat:ra tion over ridin ot shdlarly Oshk osh Studn nt Ass'n y. nonrd d. gren ts OV9r lappe



1



1JW syste A presi dent. , or Rtgtn ta involv oc:t a diepu te over vh•th er th• ned th& righ t to &~point tho UW-Qahkosh BtUd ent UGGO Oiotlo n, rata\ and Scree n co-it ;.toe a tu


int 6 n•v chan cello r was p..,.rt t.es avree d that a utbo rSty to eppo ~egqnts.



v o•tod solel y i n tha bOard ot



~at



84.



The partiG R



ated to doeiq nala any aleo agree d that the pres iden t waa not obliq ittee. lAs. Ueve rthe1 ass, the. cour t stud•n~ poait iona on tha comm nated etudo nt pOsi tions rul•d that co lon9 as th• there were desiq tha &tu


the searc h and scree n dire ctly appo int their repre aenta tives to Fina lly, Tro1 a n v. Boa0 1 oL......B.c9JUlt§. Ill,, ot 8~. coml 'ftitte e.• the board ot rege nt• had invol ved a dispu te over whet her facul ty or 1'he fACU ltY in the u ltima te auth ority ovor a tonu re decis ion. voted agai nst qrah tinq s ociol ogy depa rtaan t at tbo VW-Eau Clair e Rege nts, 128 Wis. 2d at tenu re to a eoll• agu• . 1'ro1 nn y, Soard of -



ll -



-- -- -- -- -



to an adD inia trat ive pan el. The aqgr leve d prot eseo r appG alod



272. ~



P. 14
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isio n to that the eool oloq y depa rtme nt'& dec



to~nd



The pan el



~ and pre jud icia l fact ors. deny t•nu re waa baoo d on impr oper th• cha nce llor 's roco~enda tion, Baae d on tho pan el's find ings and tb• prof esso r tenu re. I.iL.. Tho the boar d ot re.g •nt• then qran ted , allo ging tha t the boa rd had UW-Eau Clal l'e facu lty thon suod oga tive to qran t or deny tenu re. ille gal ly tru~pod tho facu lty prer



IlL. at



271.



boar d ot reqe nts argu ed, in B9fO r4 the cou rt ot 6Vp eala , the er see. 36.0 9(1) (k:), ••it.a gen eral 9ran t of pov er und re das pito o con trAr y a.ut. hori: r.e(d ) it to qran t tenu



part ., that ,



Sta te.,



rocomaond~tion



by



tho



dopart~ent.•



1!L. at



276.



Seot .ion



d rt, prov ided tba t, ~(t)be boar 36.0 9(l) (k), as cite d by the cou



sha ll



poss~es



o t th• l:lyot em orig inal ).



for tho ope rati on all pow ar» necQ ssar y or conv onie nt



e]to•p~



The



(el'lp hasi s in -'• 11•1 .t$d J.n thls c.ha ptQr ." 1.4..



co~



caes ary and conc lud6 d that the boa rd's nca-



lty by tha lanq uage .ln the facu convenie nt po\o 'or• woro liai ted. (b) -tenu ro sta tute -- sec. 36.1 3(1)



~hich



con diti one d oranta



or



1!L. at llor '• reeo NIIe ndat ion. tenu re on the facu lty AWS cha nce adft linis trati on ehll red Aga in, who re both racu lty and tho 277. 1 auth orit y had to bo allo cate d in •uth orit y ove r tho same area , tho aoae



~••n~nQtul



vay:



to



ohan col l or havo the pow er Tho app oals com mitt ee and nt u&-od inap prop ri.l\t & crit eria dete rllin e that the



d~part•o



narr ov 1Sao. 3C.1 l has alnc e boen a•on dad, perm ittin g, on the l~nure with out t gran to d boa~ the ian, Tro Sta ts. set ot !act a pre• ente d in rnoo mma ndat lon. ~' seo. 36.1 ), thn acad~• io dep 8rtm ent' s1.991 5. s. 118, ~ct wia. (199 1 ... 92) aa A.l!!.ended. by -



l4 -
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to deny t•nure , but tho Board



the



or



hbsenc e



r.~ay



atCir• atlva



P. 15



not grant tonure in t he



recomm endatio n



ot



the



depar~nt.



In all of tbe-s:e c•••, tho



a~)llniat.rat.1on



vae exorci ainq power•



•y&toa . puraua nt to ita primar y qrant ot author ity in 9ov•rn inq the



brood Yet in all th•so oeseo pittin q the admini otratio n, ~ith ita it govern ing prerog ative•, a9aina t other univer sity actors , onea



tho vas aooept ad thot the othor aotora had eoao right under ch. 36, >:ight aooomnodo.tca to rt:!quir ect was ad"dni atratio n ootwit hstand ln9 that



the reapon o!bilit ioo of the adnini etratio n. clear in the pre6en t casa that, in order to give the



qrant• d •subjo ot Tt !a



tha author ity oC tbeao other actors. ltb.S



to~



shared govern ance concop t



~ull



ettect , the tara •cubjQ Ct to 8 aay



gh tho not lMt d'ttined . as an O:quiva le.nt as "subor dinate to." Althou anco boerd and it• a~ini•trat1on are respon $lble for ~yst~ oovcrn



and policy , the



defendant~



•ay not tr•&t shared qovern anoo a& a Moreov er,



Jaatter ot ed•ini strativ e convan iance. guaran tees the faculty tho right



tC?



&ec. 36. 09(4)



•act.lv ely partio ipata• in



It the racult y' • rl9ht to partic ipate is to bo unbrid led 9iven ~ny ottoct , tho admini atrAt1 on ~ey not exorci se s::alary power where it reach• • an i•paas e vith tacult.. y over tho ct to 11 c:Ustri bution ttooisi on. 'l"bus, the court conelu de.o that- "subje y author ity is ae u•8d ln •oo. 36.09( 4)~ Steto. , fteane ~hat facult syet•"' qovern arte•.



Q'oncSltioned



lnat.e to and af.fect •d by bOard author ity, but not subord



or abuolu tely



do~indtod



by bo3rd or admin istrati ve author ity.



On the •••uap tion that the facult y - 15 -



~o



retain somo author ity
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, tho re•ai ning taGk over the distr ibuti on ot salar y incre ase tunds The in the proe ant case. ftj, to apply t.he 4bovo cons truct ion aee distr ibuti on plan Which ty attem pt•4 to adop t a pay incre ~ocul



41d not



acoor~



pro~ly



cond ition e sot by board polic y.



Yefu s•d to acce pt eucb a plan .



The ad•ln istra tion



Tho board



••Y



prope r1y



Purtb er, the ••ri t pay. cond ition the dlatr ibuti on ot taou lty i t laoltM autho riLy to a dmin istra tion corr ectly as•e. rto4 that



not .ln accor dance vi tb 41str lbut" any t\lnds unde r a facu lty plan d itsel f, hovc ver, boar4 po1l cies. The Bdm iniat ratio n overs teppe incre ases. The Aatt er whon it uhtla teral ly set faoo lty aerl t pay the~ to adop t a plan shou ld have been retur nod to tha facu lty for ot reoen t&. in 3Cco rdane o vlth cond ition e aot by tho board a that its inter preta tion of sao. 36.09 has 'the court . rec:o qnite



But iDpa sses can happe n unde r a share d In any aitua tion wharo pova r iiJ qenul ne.ly CJOVe~na.nce sy•t• •· ot re~ch an agroa ment , ohar• d, if th~ parti es &h3r inq auth ority cann ualy allow ed tor the iapas ee will occu r. The legis latur e obvio



the



pot~ntial



tor impa •co .



an



a st•tu te. with built -.ln poaa iblli ty ot i11pa see when it enac ted to t.he varioU A univ erait y alJlbi guitie a and •ixed qt"ant a ot auth ority worke d itsel f ln thQ prese nt casa , any impas so would have . The facu lty could out trom the natu ral alloc ation of auth ority ary incre ase& unti l rec•l v• any ot tho money budg eted for $al aetor c.



not



Prosu mabl y, the plan . they adop tod an appr opria te distr ibuti on !n th•ir p~ychecka. So tacu lty wante d to see a oalar y 1naro~se lapso to eyete m, the loft9 as the olloo eted •one y coulcS not adni nistr ation could e1Mp ly have held tho -



16 -



~onoy ~endinq



furth er



JU~-
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Soone r or later , tho facul ty would be force d to bo the Tha Jcoy dittar once , howe. v•r, is tllat it would



facul ty actio n- 4 a4opt a plan.



adml nistra tion• a. facul ty'$ . .rlt pay diatr ibuti on plan, not the wheth er the 'l'ho court now turns to the remai nir.g 181\le !



•tacu lty porno nnel ai•tr lbutl on of taoul ty salar y incrQ &$88 is a this queet ion matte r" under the statu te. The court concl udes that statu te. Ralho r, doeo not turn solel y on lega l const ructio n Of the The law allow s, but lt preae nta a aixod quest ion or law and fact. nnel matte r the doo• not requi re, ol•ss ityin q as a facul ty pc.rao The feet quest ion 


in fact o "facu lty distr ibut i on of fnoul ty Allll.3ry tnct"e aoea is pereo nnel •atte r• under sec. 36.09 (4). te. Sec. Tho court t1r•t turns to const ructi on ot thG &tfttu ty vith any autho rity 36.09 (4) doe• not exp} ioitly vest the fecul Fixin q of focul ty over distr ibuti on ot their oalar y incro ases . board ot re9on te o&.la riea i•~ hovev er, do&iq natod. a a a



"[t)h e board aholl X"esp onsib llity. seo. 36.09 (1) (e) provi des that,



yes Grtd fix the appoi nt .•• facul ty, acade aic statt . and other emplo of oftlc e ot eacb.w But vhite Bal~riea . •. the dutie s and the te~ with boo.r:d the vests olear ly 11lhCJU8CJO. statu tory thla e, thona ~oxorandum to tho presi dent ot lho f~oulty senat ty that tccul tho llod intot'l ny Chmur '" UW-P lattev illo Chono ellor Willi" to systo.11.11 if thvy they raced .. lapso ot salar y incr@ .ase funds cUctr lbutio n plan. PAY faile d to adopt. an appro priata t'acul ty »erlt court that Chan cellor the lled infot'l dantg def•n t.ho On inq"i ry ~ such a etatem ent and that Chmu rny had no autho rity tor mal


- 11 -



~Uif-



S~NEIOMAN



8·9


respo nalb1 11ty, i t
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s•v• nothl n9 about wheth or such respo nsibi lity



i• exolu oivol y withi n the



board '• prove nce.,



nor doo•



it



•ay



int:ond .etd tor !ac:u lty to anyth in9 about vheth ar the le9ie latur e aleo



ohsra a



~olo



in



deo1• 1ona.



aala~y inc~e&ao



•e.o.



36.09 (1) (o) Por •ovor al rea&o no, the court conel udoa tbat sive autho rity ovor canno t be read oe vesti ng the bo~rd with exclu First , aa ~rGviously ~iscuseed, sec. facul ty a&lar y 6ecia1on~. 36~09



. conteJ aplfttG s a broad •chem e ot share d qover nance



Under the



rospo noibi litios ytatu to, vario uo actor • are nocos s&ril y assig ned which



overl ap.



Roadl nq •ny s tatuto ry



qrattt



of autho rity



aa



pt. Thu•, absen t exclu sive would tend to datoa t thn Bharin q conoo will pre.su •a that a ex.,pli olt l•nqu aqa to the contr ary, the court s1vo. Secon d. the qrent ot autho rity undar sec. 36.09 is not oxclu fixin g salar ies ahoul d bQ int..ar preta< 1 respo naibi lity for o.n in AQC. 315.09 (1) (e); oonc iaten tly wlth othftr botsrd reapo n•J. biliti e, and fixin g the the board 's power s ot appo tnt••n t, fixin g dutio ot to the facul ty. tennP ot offic o are not exclu sive with reape ~AA, ntmen ts. Facul ty ahara power vith reepe et to :aeu lty appoi and 3.06( 1)(o) . aec. 36.11 , stats ; sa. uws l.Ol(a ) and (b), 3.03 tenur ed, ~ay only They ahare power ovar tenur o dool• lona, and once Aa a St.t~te. di8Wi issed tor 11 ju•t cau•e .• SU, seo. 36 . .13, be



qa, deport~ont and •atte r of acade aic froedo m, tacul ty -- by colle a. in fixin g their indiv idual -- have • l vays bad eonsl dorab le Creed speei tio dutio •.



Third , the ctatu ta appo.t\ r.s to give th• bOard



autho rity ov•r facul ty



ao



a elaee ,



but



not ov•r tacu.. lty as



.on. With rocpc ot i ndivld u.als 1 tor purpo s:os ot fJxin g tacu.l ty salarl -



18 -
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to Cecult y, the etatut e provid ea that: Tho boar4 eh$11 &ppoin t ~·· raculty , GCddemio otatt, and



Qther en~ployeA •nd tix th• ~Jalarlee •.. tho. duties and the term o ~ office of ~. (e~phaais ~ddod)



.Sec.



16.09( 1)(e),



State.



By



co=pa~iaon,



tho



•~•



ate~~tory



uoeo dittoro nt langua qe where it qranto the board power to fix tha salarlo c over indiyS duol adalnl stratJv e office rs. dutioo for Tho board shall ti~ the ~alarias •.. and the presid ont .Q.Agh oht~~ncol lor, vice presid unt 1 aeeooi ato vice (~phaai6 . eyetem tho of ont preald vice ant asaict •nd



p~ov1e1on



added) . ~



Thus, lhe statut e



le~vea



roo= tor tbc facult y to



at loact in the ultin& tu individ uel-op aoific



~&l8ry



pa~tiolpato,



d•otsl on.



vest Having determ ined that the statute . doea neee.s sarlly



whethe r exolue ivo re8pon eib111 ty on the board, the next questio n La are, on t he Gtatut o [tq~ a oonelu olon that sa lary JncrQao oB eoa• lvvel , a f•culty person nel a$tter .



~e



statut • ie



aabigu~•



on thia point. Turnin g



to



loqial ativa



history ,



Plaint itta rely



on tho



(KISC) , del1bo ratione o f the Merger X•pla. entatio n Study co. .ittoo 36. The 1llhioh was oh-'rge d with drattin q t ho curran t voroto n ot ch. biator ieal . record •hovs coiUili ttee De.mbor9



were concer11Cld over:



potent ial roach ot propos ed aeo . 36.09( 4).



Chanc ellors on the



was too colllltni ttoo worrJo d that the terra "immo diata govern ance" 11 acadoa ic broad. and \l'o_nted to restri ct faculty author ity to govern Ance."



Thoy wtn:e afraid that the te.m "imtno diato govorn ance"



vould give tho taculty power our bu1ld1 nqs to co. .and a bus eervlc o .•. (or to t ell) should put up . . . that they ond qround s doport1 1.ont in a var; ittty oort~in tusnger a to[" tho hang i ng of ac-t work - 19 -



JUH 8-94



~ED



P.20
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ot placo a vhgro they don' t bolon g. I&g.l~~:lativt



Faou lty on



Hi1tp ry



35



at



oo=n ittee



t~•



(State ment.s



~es1•ted



of



Chan cello r



•uch a ehan 9• ·



Wiley J.



They felt the



pasead a tked ition of lanqu ago ahou l4 be prese rved. bec•u ae tt enco~ $UQh thing s as •the facu lty •utb ority beyon d aoad ealce , inclu ding ehoc9 n .•. [end) the poss ibili ty ~ay • cha Jraan ot a dep~rtment ic r.ggia lAt iyo Hir;t pry p. 30 or how eala. rieo are deoid ad., resu lt w·a s 001ap roaieo . (Stet aaen t• of Clara Penni l:llln) . 'l"ho end aqe J..nta ot on th~ The coDD 1ttee lett tho origi nal langu unde~atanding



thl\t th• term. "ima edlat e



inclu ded any



qovernance~



A• to thoso busin e••· hatte rs tradi tiona lly oons id•re d facu lty bucin oea, ona co-i ttee 11:atto.t' hot tradi tiona lly aone ldere d tacu.l t.y •ayin q: neab er auma ed up the appa rent conse nsus, fc.el are on thoao matt ers that the chan cello rltywould ho would be abso lutel y no cor~oern of tho facu ilitia o the !or x-eap onaib qene ral his •xe.r ciain q afLo~ded hia bv •ub J, ae n tutio insti bis ot o qover~ne none ot their and telli ng the taou lty that frank ly itfs



damn busin eas.



Prank J. ~Jelleek). Ls,gi.aJat Jv• Hlato rv . at p. 35 (Stat eaen. ts of the ques tion of wheth exThuc th• comm ittee seeao d to feel thnt could only be resol ved tacu lty retai ned auth ority over • given area on a case by case basia .



This



comp ro•i5 e



unde ratan dlft9



cosp orts



vitb



tho



cour t's



not tell us ~hathor lnter pretD tion of the l&W # cons truct ion does ly a facu lty porso nnol facu lty selar y incre o••• ore d•tln itive



aatto r undo r tho lr ques tion of tact:. conc ludes



th~t.t



i~kodiatQ



qover nanoa , only



th~t



the issue is a



t &xp.andlng on tho C01D itteo d•ba to, the cour



parti os' the tact queR tion is whet her. bastt4 on tho -



~0



-



unOGrst~ndtng,



vide pra ctice ,



hiutor1o~l ~r•ata ent,



the



ul~i•a te
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SHHEIOIWI IIYEliS



or c&mpus- apcc itic or oyote m-



distr lbuti on o f



facu lty ueri t pay



matt er" unde r ac.c. inora ase• is. in fact a "facu lty perso nnel 36.09 (4) .



t aotua l isauo and Tho part ies' stipu latio n touch oe on thia distr ibut ion of tacu lty vould . ap})e'ar to ra.ico an infer ence that the ordJng to tho parti es, mar! t pay is a fac ulty perso nnel ~atter. ~ cc c uido linoa for a qlven atter ~he board ot roqon ta appro v•• Pay Plan iniet ration mall s the 9uid eline s to bud9o~ yoar, the UW Syste m AdA



pr•sl dent dire cts tho chM ,cello rs to y ooifi o quid ellne s tor diRtr ibut. in9 nalar



e a oh. in•ti tutio n a nd the cub'a lt



inati tutio n-sp



t ncrea see &song facul ty.



'l'ha facul ty are then charq ecS with f'ixin g



tho speo itlo salary dietr ibuti on plan:



(C::)h t\ncel lorr;



typlcts~ly



tran aalt



[the



dolla r



n for facu l t y alloc ation • avail able to the insti tutio t& pay plan Regon of Doord tho and ases incro salbr y tb


9'\lid olino &



guido Unes .



stSnu latio n !



6.



aware of ahy efts& ,



not The parti aa furth er aqree that thoy , •are taile d othor than this on~, in which t he taou lty



that the Prc•i dent to adop t or agree to an inati tutio n-wl do plan ." ~at 1 9. tou n4 to conto ra with tho Bo&~d•' quido lingA 'rhe ques tion is vhet h•r theee stipu lated - 21 -



facta provi de



&



,



Jl.ll· 8· 94



•utf icle nt baei s



the cour t to dJep ose ot the



T'he etand e:rd on



judq aent . ro~alns



to~



any



dlPp ute



infer ence • aay be



e\Ul\~ary



judqJ:~ent



fact ,



~atori~l



ot



or



tact ot the opin ion that A bon• -tide iaauo ot



on au.a ary



~tte~



ls ,.,hG th6r ther o



co•p eting



wh6t hor



troa th• same set ot taot s.



d~avn
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FAX NO. 4142718442



SHNEIDMAN MYERS



9::?Z



~ED



cour t ia



T~e



~a•&ins



tn dlep ute.



. tbat aeri t pay is a facu lty 1\lth ouqh the .face . rais e an inter enca drtnm t~o:. tho stipu lato d pora onno l matt or, the J.nte reno o to be



the part ies drar te4 thes o t•ct s i• not ihOO ntost &ble . Kore ov•r, that the diAp ute turn ed fact s on the gooc t•tai th unde ratan dlhg sole ly on a



bly ques tion ot 1av1 the cour t ino•C bp.a.



othe rwle e.



The



rotu te



oub. stant iate or ctlp ulat ion.



pert i•a



Thu• ,



shou ld now have tho



any t:'ole vaht



the



cour t



conc lude s



oppo rtun ity to



infer enco e raise d



conc lude s



that



it



in



woul d



the bo



SuJUD-ary



on sUnun llry judgment . inapp ropri l!lt& to cU•p ooa of thie caao e4. ju


Q.IU!£B



1)



Tho cour t DECLARBS AS fOllo ws: 1'he boar d nnd adr.l nietn ation



have



exp licit



statu tory



of facu lty &ala r.y inot' ease o r••p onai bilit y for tha 4lst ribu tion pu~suant



2)



to



Suc.b



•~e.



bo&l:"d



36,0 9(1) (e), Stat& .



and



nooe.s sar.1 1y oxcl ua1v e,



adal niet ratio n



rasp onai bilit y



nor doo• it. nece •c.ar ily proo mpt



is



not



facu lty



lty aeri t pay. auth ority ov•r the dist ribu tion of tacu 3)



dist ribu tion of toc;u lty Tho fino l deto rrnin ation ot whnt hor tho er" is a ques tion oC pay tund a is e "tac ulty perso nnol matt



meri t
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,



..
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JUH- 8·94 UED 9:23



fact . 4)



P.23



tion ot facu lty aor1 t pay is Re98 Tdlo •• ot Vhe ther tb• d1at r1bu



lllar ily mat ter• tor whic h tho facu lty 15 "pri ties are •xero i⪙ 5 "eu. bjoc t resp onsi blo, " ainc e Cocr ulty reap Ona ibili . facu lty resp ons ibili ty over to.. boar d and odJI Jnie trati oo auth ority boor d aulh ority . ~erit pay moy not pree mpt rosp ona ibili ty over the pbr ti•• a re foun d to shar e ~~ 5) noit hor port y moy proc eed diot ribu tion ot foou lty ~arit pay, then aeri t pay dist ribu tlon plan on nor forc e impl tman ttltio n ot a



a 1't'ac ulty



p~raonnel



with out the appr oval of the



o~her



part y.



ment is deni od to both IT IS FURTHER OnDER&D that summary judg narr ow issu e set The c•us o will be set Eor tria l on tha p~rties. n•r reli ef, decl arat ory or fort h in tho fore qoin q deci sion . Furt othe rwis e,



vill



lutio n of t.he be held in abey ance pon\ 1lnq ceso



.fact ual issu e.



IT IS SO ORDERED .



Date d thle



day



of=:;,



1994 .



BY Til& COURT: /"1
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•



I



STATE



or



DYIIOI IID SPOTO, et al.,.



Plain titfa,



IIOAIU> OJ' RBGBI I'r8



or



DAIIB COI1IfTY



CIRCU IT 00lllt1 ' BIWICII 14



lfiSCONSIN



U.



-.............



;,



OWIVBRIITY Or WI8C 0.8I. 8Y8TBK 1 et al.,



JAit u



\m



,



CASE NO. ,2 _CV S04C .>



.A.



Deten danta .



DBC% 810. AJID oaDD



cross -aotio na This aatt.o r initi ally caae befor • tbe court on baa ultia ate power for au..a.r y jud9o ent. '11le parti es diapu te Vbo facul ty . .rit pay to aal


:!Ud9 .,..nt



Th&



t.o both parti es



and declar ing- tha f ollow ing:



) have 1) The boar ainatl on of Vbeth er tho •atte. r" ie nnel peroo lty "facu A is ot facul ty serit funds a qu~stion of tact. ty Reqar dless of v bethe r tbe dlstrl llUtio n of facul 4)



aerit pay is a •taculty ~raonnel aatter• tor vhich the faculty 1a •priurUy reaponsible, • since faculty reeponsibilitiea are exorciaod "subject to• board. ancl adllinlst.r atlvo Authority, tecuity reoponsibility over merit pay aay not prooapt board authority. 5) If tho parties aro found to share reoponsibility over distribution of faculty aorlt pay, then neither party aay proceed on nor torco iaplellontation of a aerit pay distribution plan vithout the approval of the other party.



Th4 court further ordered tbat "th.e cause will be set tor trial on tho narrow issue set forth in the torogoinq decision.• '!'he specific issue le.ft ope_n ie whether,



based on tbe partlea'



under·s tanding, historical troataont, or ca•pu•-specific or syate:.-



vide practice, the ultiaats diatributlon of facolty IUU"it pay 1ncroasGs is a "faculty paraonnol aattor• under S 36.09(4), Wla. Stats.



At the subsequent pretrial conference, the parties



agr~ed.



to



eubait additional briefs and furthor ovidence by way of •tipulatod tacte and/or affidavits.



In addition, each party vas given an



opportunity to reply to tbe a


After reviewing



those add.i tion&l .at..x-1-.la and tbe court's prior cleciaion, the



court finds that 


!'be court also cone lues. . that tbe: part.ies abare



responsibility over d.ist..rlbution ot faculty aerit. pay.. The court'• reasoning and final declaratory judgaont in this .atter tollowa. 1'11~8



This case vas submitted to the court on stipulated tact& and summarized in the court's decision dated JUne 6, 1994.
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DICI81011



Although



tho



tho



110va



not



did



defendant•



court



tor



reconalderat,on, tbe court baa rooxaalne4 ita reasonin9 in ita JUne 6, 1994 deciaion.



A!tor eucb r08u.lnation, the court agr"• vith



the datandanu that conet.ruction ot a aututa and ita application to undisputed facta pruents a queation of lav. lraata y . LTBC, 174



Wie. 2d 286, 293, 496 w.W.2d 597 (1993)1 City or Kgskego y. Ggdec, 167 Wlo. 2d. 536, 545, 482 N.W. 2d 79 (1992).



facte



partie& praoonted stipulated



and



In this case, tha



thus



are



undiaputed.



consoquontly, vhathor or not distribution of faculty aerlt funda io



a •taculty perwoMel aatter• undor S l6.0!J(4), Wis. Stata., ia not a question or fact bUt rather a queaUon ot law.



Thua, tb• court



roscinda that part ot ite JUne 6, 1994 decision vhich conoludes that the dletribution ot the tunda at iseuo is " question ot tact and baraby detor.ines that it ia a quoation ot lav. Aa indicated 1n the Juno 6, 1994 dooidon on page 5, "(t)ho



purpose of atatutory eon.stnlotion la t.-o .aaoo.rtain the legialatu.re'a intent.



In Interest of J.!.f., 1St Wia. 2d 754, 761, 465 N.W.2d



5ZO (ct. App. 1990);



~ A}s In t;ht rnt,erotrt of Joai• L.,



Wle. 2d 218, 22S, 493 N.W.2d S6 (1992).



~o



find that intent, the



eupre.o co•rt turtber explained that th• court aust



firet loo~ to tba statute'• language. Ir tha statute's worda unallbi


In
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tilt



172



Intert;st of



Jopfe



L.,



172 Wis. 2d at 225 (citations oaitted) .



Additionally, as indicated in tho court's Juno p~go



6,



~,



1994 dnclslon on



if presented vit h COJILpetlng constructions,



the court



" presumes that the leqislature intended an interpretation that



advances tho purposes of the statute. •



Gelhpua



i Broot, Inc. y.



City of Madfor4, 143 Wis. 2d 193, 196-97, 420 N.W.2d 775 (ct. App. 1988) . Again, the cpeoifie subsections at lssuo are: S 36.09(1)(e) '!'he board sballappoint .... faculty; .... and f'i)( the salariaG



and S 36,09(4) Tbe faculty of each institution, subject to the



responsibilities and



powers



of



the



board,.



the



president and the chancellor of suCh institution, shall



be vested with the responsibility for the 1uecUate qovernance of such institution and shall aotiva.ly participate in institutional policy develop11ent. As such, tho faculty shall have tho pri~ary responsibility



tor ••• taculty personnel mattore.



The issue still to be deterained, although now considered to be an issue of



la~,



ic wbctber the distribution of faculty merit



pay is a "faculty personnel



matters ~



under $)6.09(4), Wis. Stata.



The plaintiffs assert in their supplc11cnt brief, and the Clefendants do not dispute, par~onnel 'matter .



that evaluation of tacul ty performance



is a



The court aqrees w~th tho plaintiffs that one



purpose ot pertonaance evaluat.i on is to induce be·t ter perfonance. Within a university, this induceaent tor taculty members does not stem from proiDOtion (lbdtQd promotions are available once an individual is hired as a faculty •ember) or job security (a .atter



.



requlated by probationary periods and tenur·e ) •



-



-



Thus, a plan for



faculty distrib ution of ..,rit. pay beco•e a a key tool in evalua t.ing pertor aance and hence a tac:ult y person nel aatter . In euppl- .nting -the record the dafanc1 antto do not. add any the additio nal evidan co, but. instead rQqUe&t the court to decide ieaua b


in



the



prior



stipul ation and any



er, reason able int•r•n c•• t.ha court draws troa those facta. Moreov .!In the datond ante agroe that. thia prior factua l stipul ation raiae•



·-·1



inferen ce that tho Boa%


has



"facul ty



dant's person nel aattor • vlthin the JD.eaninq of tho statut e. (Defen ding to Pretria l. Brief, octobe r 11, 1994, p. 4). Finall y, in respon tbo plaint iffs' arguae nt au.-ar izod in tho procee ding



~ragraph,



ln1ng the datenc1 ante concede that the faculty play a role in detara ae to faculty ll


vl.s. St.ats. , the court conclu des that t.ba aJibiCJU ity in S 36.09( 4), causin g the dlaput. a in



this caae,



doea



not lie in vhot.be r



s The di..,... .ion of the leqiala tiva histor y in the court' phrase the of q aeanin the ned concer n decisio 1994 June MOreover, •iaaed iate govorn ance• not •tacul ty person nal matter e.• that "tho plated contoa tu.re legiala tho tbat the court noted the f•cu~ty•s possib ility of how sa~ari. . ar-e decided " 1• withini tu.tion . (JUDe inst. purview under tbe • t..aodi ate govern ance• ot t.he furt.ho r 6, 1994 DGcisi on, p. 20). Tile court. then conclu ded that. of ination dotera final .a make to order in ry nocossa was eyiden co nel pereon y facult a tely defini are ses increa whethe r taculty salary aatt.er under th• taeult y'a 1-adia te govern anoo. XsL. 6,



- 5 -



d1•t;r 1butlon of ••rit aalary is a •taculty personnel deciaion, • bu.t rather in deteraolnin9 the legislative intent in the use of :priury reapeno1b1Ut y. •



,.,.,., oubaission of tho euppleaentar y utorialo



holped to clarity thlo aattor for the court. Tho oourt nov Cinds that the partlo• do not dispute that



diotrlbution of aerlt



pay



is a



•raculty personnel



aatter.,..



Moreover, the court doter.ines that thia la the only roaaonable conclusion a well-lnformod parson could reasonably reach.



As the



plaintiffs a$6ert, tho le9lslaturo could not reasonably expoot the Boord to evaluate .ore than 7000 tacul.ty ao.aber·s and. quantify and



correl•te



perfo~nce



increase.



vlth the acono.ic consequence ot a aerlt pay



Such an evaluation is better perfo.raed by a faculty



momber's colleagues.



consequently , tor the above stat•d roa•ons,



the court now concludea that distribution of faculty •orit pay is a •taculty personnel aatter• within the auning of S 36.09(4), Wlc. State.



Althouqh the court finds that distribution of hculty aorit lncreaoca is a •taculty pors.onnel aatter:, • the eourt eoncludoa that 5 36.09(4), Wis. state., is ambiquous in dofininq the extent of the faculty's autho·r ity over aueh a faculty porsonnel aatter.



The



aJibl9"1ty in Interpreting the faculty•a rosponsib111 tioa under §36.09(4), Ills. state., • - fro• the la"'JUaqe in this aul>soction which 9lve.s faculty •priaary responsibili ty• for faculty personnel



aattorlk



but



also state• that the



iaJ~acUate



governance ot the



faculty's Institution Ia • subject to• Board and adldnlstnti ve authority. - 6 -



In the court'• .rune 6, 1_994 declaion , the court c.teteraln ed



the that accordizl 9 to di?tiona ry definiti on• of •subject to, • faculty 1a not ve.tod with sole, unilater al power to decide faculty



peraoMe l aattere.



However,



the court alsO c!eterwlne cl that



•subject to• is not equivale nt to •subordi nate to. •



Nor~er,



botb



pa.rtiea t.gree an4 prior case law b.Slcate a that S 36.09, Wla. state. , oroatea a broad schoa• of shared 9overnan ce vithin the U"nivora ity of Wiaconai n Systea. 2d 28), 246 M.N.2d 622



(~976);



~



Student Ass'n y. Boua, 74 Wia.



O§hkQ3h Stu4ont Asa'n y. Board oC



Regenta, 90 Wis. 2c! 79, 279 N.W.2d 740 (Ct. App. 1979); fro1an y. Bgard gt Rgqents, 128 Wis. 2d 270, 382 N.W.2d 75 (Ct. App. 1985). A9aln, this court bas detenoine cl that the Bo&l'


SalM area, the authorit y must be allocate d in so.e aeaninqt ul vay. Xf tho taculty' s riqht to particip ate ie to bG qlvon any effect, neither the Board nor thG. a91nistr :ation uy exerciae unbridloc S power When an ilopaa. . ia roacbe


or a9,i n1strati on's authorit y. 1



' This court rurthar note• that the languago of S 36.09(1) (L), Wis. Stats., also supports tho court's int•rpre tation or a sharoc! syste. ot governan ce whereby the Board's authorit y 4oe:s not - 7 -



The final task is to apply thia rea.s oninq to the present eaae. There is no question that the faculty retains so•a authori ty over the 41strlbu tlon ·of •erlt aalary.i ncro&G o funda. But the faculty attempt ed to adopt a pay increaa e distrib ution plan Whlch dld not accord with conditio ne aot by tho Board's policy.



The Board may



properl y conditio n the dbtribu tlon of faculty -.erit pay under ita powar to t1x tho salarie s of faculty under S l6.09(l ) (e), Vis.



Thus, the adminis tration properl y refused to accept a plan Yhich doe. not comport with the Board's conditi ons. F'Urtber, the Stat.s .



act.lnie: tratlon lacked authori ty to distrlb ut.e any funds under a faculty plan not in accorda nce with the Board'G policie s. However, the adainia tration overstep ped ita authori ty when it unilate rally 'l'tle . . tur should have been faculty Mrlt pay lncreas ea.



••t



returne d to the faculty



tor the• to adopt a plan in accorda nce with



conditi ons set by the Board of Rogont ..



Althoug h tha Board 1•



respons ible tor systea qoverna nce and. policy, the detenda nta aay not treat oharod qovorna nce aa a aattor of ad•inls trative abeolut oly do.inate . Section J6.09(1 )(L), Vis. Stats., statea: The board shall possess all powers necesa. ry or convoni ent ror the operati on or the system except as limited in this chapter . (e.pbas is oddcd). Soetion 36.09(1) (a), Wia. Stat.., gives the Board •praaryt r . .ponai.b ility tor governa nce of the syste. ... • Aqain, S 36.09(4) Vh. Stata., gives the faculty •prlur y respon sibility ...to for M is faculty poraoM el aatter• · • It •pri.aar y reapon. sibility" •prl•ary (a), ) 36.09(1 S in •eaning :ant oignitic givon any roopon sibility • should be given the same ottect in S 36.09(4 ). a Givon tha qualific ation of S 36.09(1 ) (L) to the respons ibilitlo ion of tho an4 povars of the Board under S 36.09(1 ), and the repetit use ot •p:rlaary respona i.bility, • this court finda that the sibility of leQlsla ture intended the Board to sbare ita respon fixing the ealariu of the faculty vith the faC\Ilty vhon the tbinq or the salario • beco.eo a •taeult y personn ol matter. •



- e-



..



,·



. se conven ience. Neithe r the 8oard nor the adllinl atratlo n a&y exerci over unbrid lod power when an iapass e ie reached with the faculty •orit oalary



dlotribu~ion.



01\0111\



Th.o court DBCLAR.ES ae tollova a



Facult y have prt.ary respon oibiUt y, puroua nt to S 36.09( 4), aust Wis. stats. , ovor tbe distrib ution of faculty merit pay wblch 1)



be qlven full eccect .



of Tt&us. the partie s share respon sibility ovGr diatrib utlon toree. facult y aerit pay, and noithe r party uy procee d on nor



2)



lapl-n tation of a



aor1t pay dbtrib utlon plan withou t the



approv al of the other party. the The - . . , and adainb trat1o n uy not unilate rally disreg ard enting an facult y'• exerclo e of author ity by ed.ai.n. latratlv e.ly l.aplea



3)



1nstitu t1on-v ido •erit pay plan withou t faculty approv al. any The adaini atratio n r·o ta.ins author ity, howeve r, to veto t) set by the facult y pay plan not in accord ance with syste• policy as



Univar aity of Wlccon sin Board of Regent s.



IT IS SO 01\DERED • . . )



C.tad· thio



.::t ~



day of Januar y, 1995.



-, https://pantherfile.uwm.edu/renlex/www/spotod.htm
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