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Mohrman, Kaardal & Erickson, P.A. Attorneys and Counselors at Law 150 South Fifth Street Suite 3100 Minneapolis, Minnesota 55402 Erick G. Kaardal



Telephone: 612/465-0927 Facsimile: 612/341-1076 Writer’s E-Mail: [email protected]



January 18, 2018 Via ECF The Honorable Michael J. Davis United States District Court 316 North Robert Street, Suite 13E St. Paul, Minnesota 55101 Re:



Edina High School Young Conservatives Club, et al. v. Edina School District, et al. Case No. 17-CV-05380 (MJD/KMM)



Dear Judge Davis: This letter is a request of the Plaintiffs, through their counsel, to move for summary judgment. Your chambers granted permission to file this letter ECF. We note the Defendants have moved to dismiss the Plaintiffs’ Complaint. In the underlying action no discovery is necessary; so, a Plaintiffs’ cross-motion for summary judgment would be appropriate. The underlying dispute concerns the interpretation and application of School District policies that not only resulted in the termination of a school club, the Plaintiff Young Conservatives Club, but has future detrimental free speech consequences within the Defendant Edina public schools. Students of the forcefully terminated high school Young Conservatives Club are fearful to organize another school organization because they have announced they will criticize School District policies, and based upon the Defendants’ past actions of Club termination and student suspensions, the threat of retaliation and impairment of the right of free speech is real. The underlying Plaintiffs’ action seeks declaratory and prospective injunctive relief relating to the Edina School District’s threat to punish and continuing impairment of the Plaintiffs’ right to free speech within the Defendant Edina public high school. Further, the denial of the School District to approve the re-organization of a terminated school club because of preannounced club protests and its members against School District policies, violates the federal Equal Access Act. Under the Act, Edina high school is a public secondary school which is a “limited open forum whenever it grants an offering or opportunity for one or more noncurriculum related student groups to meet on school premises during non-instructional time.” 20 U.S.C. § 4071(b). Plts. Compl. ¶164. Likewise, School District Policy 801 “requires the granting of equal access to secondary school facilities for students who wish to conduct a meeting for religious, political, or philosophical purposes during noninstructional time.” Plts. Compl. ¶167.
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Because of the announced plans to take issue with School District policies, the Plaintiff students have been denied equal access to secondary school facilities as they seek to associate to conduct meetings for political or philosophical purposes during non-instructional time. Of the School District policies the students seek to criticize, two are of particular interest and targeted: “Revocation of Club: An EHS sponsored club should coincide with the mission, values and beliefs of Edina Public Schools. EHS administration can revoke sponsorship of a club at anytime and for any reason;” Plts. Compl. ¶56. and “Anyone who does not wish to participate in reciting the Pledge of Allegiance for any personal reasons may elect not to do so. Students and school personnel must respect another person’s right to make that choice.” Emphasis added. The School District policies are themselves facially and as applied unconstitutional, violate the Equal Access Act, and impede free speech and the students’ association rights as they seek to re-organize a school club. The controversy between the Plaintiffs and the Edina School District and Edina High School officials started when the Young Conservatives Club and some of its members privately posted a video of other Edina High School students protesting national symbols at a school event. The protesters were kneeling during the Pledge of Allegiance as the U.S. Flag was displayed. The Club and students private communications were posted as political or philosophical disagreement with the protesters’ actions. The communications were conveyed after the school event and no disruption occurred during the event—a Veterans Day program. Edina school officials, after learning about the posted video, demanded the cell phone from one of the Club members, reviewed GroupMe communications that disagreed with the national symbol protestors and the comments of others disagreeing with the Young Conservatives Club’s positions. The school principal demanded the elimination of the Club’s GroupMe account. The Club complied. Repercussions were immediate. School officials demanded the Club’s termination and other students, sympathetic to the Club’s and its members’ positions, were suspended. Some of the suspensions were later lifted. However, while school officials agreed to allow the Club to reorganize, the conditions of reorganization would force the Club and its members to abide by School District policies that were the basis of the Club’s termination and student suspensions in the first place. The School District policies compelled the members of the Young Conservatives Club, and others, not to peacefully dissent against other students who chose not to stand for the Pledge of Allegiance or for the national anthem as the U.S. Flag was displayed (referred here as



CASE 0:17-cv-05380-MJD-KMM Document 8 Filed 01/18/18 Page 3 of 7 January 18, 2018 Page 3 “national symbols”). The Young Conservatives Club’s peaceful dissent, was privately expressed, and did not occur during the Veterans Day ceremony in which the protesters exercised their right not to stand for the national symbols. Yet, the Edina School District forcefully terminated the Young Conservatives Club and punished its members and other students for their respective private dissention that occurred after the ceremony. In short, the School District and Edina High School officials engaged in viewpoint discrimination against non-disruptive student speech on school grounds. During the school year 2016-17, the Young Conservatives Club was school-sponsored. But for the school year 2017-18, having identified disputes with School District’s policies and anticipated plans to criticize them based upon political or philosophical beliefs, it operated as a non-sponsored student-led club. Plts. Compl. ¶77. However, District policies further inhibited the non-sponsored Club and its members free speech activities although admittedly beyond the jurisdiction of school authorities: “The non-sponsored student activities have [club] membership composed of primarily students from a district school, are sponsored by other than school personnel, meet outside school hours at places other than the school and establish aims that other than educational. These activities are beyond the jurisdiction of school authorities. The members may access the district facilities according to Policy 801-Equal Access to School Facilities.” Edina Sch. Distr. Policy 628(VI), Plts. Compl. ¶80. “[A]ctivities contrary to the best interest of a school or negatively reflect on the reputation of a school are prohibited. Students violating this policy will be disciplined….” Id. It is axiomatic that the Pledge of Allegiance is symbolic speech, as is the United States flag a national symbol.1 And, “a person gets from a symbol the meaning he puts into it, and what is one man’s comfort and inspiration in another’s jest and scorn.” West Virginia Board of Education v. Barnette, 319 U.S. 624, 632–33 (1943). One of the School District policies at issue compels “respect” by discouraging and punishing criticism from opponents to the action of others who choose to protest against national symbols: “Anyone who does not wish to participate in reciting the Pledge of Allegiance for any personal reasons may elect not to do so. Students and school personnel must respect another person’s right to make that choice.” Emphasis added. Edina Sch. Distr. Policy 531, Plts. Compl. ¶6. Both the Pledge and the U.S. Flag are referred to as “national symbols” unless otherwise specifically stated. 1
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There are no facts that would contradict the Young Conservatives Club and its members did not interfere with the protesters expressing their opinions by actions not to stand for the national symbols during the Edina High School’s Veterans Day Program. Hence, the Plaintiffs did “respect” the protesters’ right to voice—symbolically by kneeling—their opinion regarding the Pledge of Allegiance or the United States Flag. “Respect” means “have due regard for feelings, wishes, rights, or traditions of: I respect his views. Avoid harming or interfering with: it is incumbent upon all boaters to respect the environment.” New Oxford American Dictionary1487 (Angus Stevenson and Christine A. Lindberg, eds., 3rd ed., Oxford University Press 2010). While the non-italicized portion of the above School District policy is consistent with Supreme Court pronouncements that compulsory unification of opinion is no longer tolerated as it relates to national symbols,2 the same policy—the italicized sentence above—seeks coercive elimination of dissent by curtailing those dissenting students right to free speech.3 The School District policy invited the vicissitudes of political controversy on the one hand—“anyone who does not wish to participate”—by protecting the minority from the reach of the majority. But on the other hand, the policy crushes the voice of another minority with their corresponding right to disagree with the opinions and actions of others who choose not to “respect” national symbols. Not only have the Plaintiffs’ voices been silenced, but fear exists of future punishment or retaliation by school officials and outright prohibition to associate as an organized club because of their announced planned opposition against future protests by others of national symbols on school grounds. Because the School District policy invited dissent, it cannot eviscerate the voices of discontent and opposition against other protesters who have chosen to protest national symbols with the approval and support of the School District. There is no dispute that through social media, students, non-members, and members of the Young Conservatives Club, voiced their opinion concerning the actions of the protesters of national symbols. The First Amendment has been broadly construed to protect both the message and the manner in which it is expressed. See Cohen v. California, 403 U.S. 15, 20 (1971) (holding that wearing jacket with the words “Fuck the Draft” in public constitutes protected speech); see also Spence v. State of Wash., 418 U.S. 405, 420 (1974) (“In many of their uses flags are a form of symbolism comprising a ‘primitive but effective way of communicating ideas ...,’ and ‘a short cut from mind to mind.’ ”) (quoting West Virginia State Board of Education v. Barnette, 319 U.S. 624, 632 (1943)). There is no dispute the protests of the Young Conservatives Club and its members were peaceful. No one was threatened with imminent physical harm. No class room instruction was disrupted. No school assembly was disrupted during which other students protested against the national symbols. While the protections afforded by the First Amendment are not absolute, and the government may regulate certain categories of expression consistent with the Constitution, Virginia v. Black, 538 U.S. 343, 358 (2003), short of “a clear and present danger of a serious “Anyone who does not wish to participate in reciting the Pledge of Allegiance for any personal reasons may elect not to do so.” Edina Sch. Distr. Policy 531, Plts. Compl. ¶6. 3 “Students and school personnel must respect another person’s right to make that choice.” Id. 2



CASE 0:17-cv-05380-MJD-KMM Document 8 Filed 01/18/18 Page 5 of 7 January 18, 2018 Page 5 substantive evil that rises far above public inconvenience, annoyance, or unrest,” speech will generally be protected and may not be abridged or censored. Terminiello v. City of Chicago, 337 U.S. 1, 4 (1949) (“Accordingly a function of free speech under our system of government is to invite dispute. It may indeed best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger. Speech is often provocative and challenging. It may strike at prejudices and preconceptions and have profound unsettling effects as it presses for acceptance of an idea.”). No disruption or imminent harm occurred. A student may express his or her opinions, even on controversial subjects, if it is done without “‘materially and substantially interfer(ing) with the requirements of appropriate discipline in the operation of the school’ and without colliding with the rights of others. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 513 (1969) quoting Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966). The conduct of the Club, its members and others, did not materially disrupt classwork or involved any or any substantial disorder or invasion of the rights of others. Tinker, 393 U.S. 503, 513 (1969). The Edina school principal stated the actions he took were because the Club’s statement(s) regarding the protesters protesting national symbols was “disrespectful” as a sufficient basis for stepping in and ultimately seeking the termination of the Club and punishment of the “offending” students. Plts. Compl. ¶¶8, 53. He also later admitted that the termination of the Club was because of the Club’s posting of a video of the protestors protesting the national symbols. Plts. Compl. ¶119. None of the statements or actions of the Club, its members and others, involved lewd, vulgar, or indecent speech, Bethel School District No. 403 v. Fraser, 478 U.S. 675, 685 (1986). The U.S. Supreme Court in Morse v. Frederick, 551 U.S. 393 (2007), Judge Alito’s controlling opinion observed that giving “public school authorities a license to suppress speech … based on disagreement with the viewpoint expressed” would “strike [ ] at the very heart of the First Amendment.” Morse, 551 U.S. at 422. Thus, “[w]hen the government targets … particular views taken by speakers on a subject, the violation of the First Amendment … is blatant.” Rosenberger v. Rector and Visitors of U. of Virginia, 515 U.S. 819, 829 (1995) (“Viewpoint discrimination is … an egregious form of content discrimination.”). The actions and statements of the Young Conservatives Club and its members were political or philosophical statements of students who disagreed with the protesters of national symbols. For this, there is no dispute that school officials punished the Club, its members, and others reflect the policies as facially and as applied, an exercise in viewpoint discrimination. Moreover, the District policies used as a weapon of enforcement against the Young Conservatives Club and its members constitute content discrimination. There is no dispute that school officials required the Young Conservatives Club to disband. And although there is no dispute school officials would allow the Young Conservatives Club to reorganize, the Club’s reorganization could occur only if members and the Club followed existing School District policies. This included policies that required them to uphold
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the reputation of the school including its mission, values, and beliefs or face the same consequences. Students and members of the Young Conservatives Club and the Club cannot abide by the School District advocacy of these policies because of the Club’s announced disagreements and professed opposition to policies that protected the rights of some students who protest national symbols and District policies that compel others to “respect” those ideas or ideology of which they disagreed. Moreover, whether as a sponsored or non-sponsored club, the policies remain viewpoint discriminatory. In short, there is no genuine issue of material fact. The claims asserted in the Plaintiffs’ Complaint are legal interpretations of the application of the federal Equal Access Act to the Edina School District that offers a “limited open forum” from denying any student equal access to that forum on the basis of the content of the student’s speech. 20 U.S.C. § 4071(a). The School District has a corresponding Policy 801 that “requires the granting of equal access to secondary school facilities for students who wish to conduct a meeting for religious, political, or philosophical purposes during non-instructional time.” With the demanded termination of the Young Conservatives Club because of its announced advocacy against School District policies, the school has since refused access to allow students to gather and to operate as a club within school grounds on the same footing of other similar organizations (for example, the Young Liberals Club) unless it refrained from criticizing District policies. The underlying dispute involves the interpretation of the School District’s policy as violating the Equal Access Act as applied to the Young Conservatives Club and the restricted speech demands of the School District regarding voicing opposition to school policies or peaceful opposition against protesters of national symbols. The same holds fast regarding the Plaintiffs claim that their First Amendment rights to free speech and right to associate have been violated. There is no dispute the School demanded the termination of the Young Conservatives Club. Moreover, later, the School agreed to allow the Club to operate on the condition it and Club members not criticize School District policies, namely, protesters of national symbols. The School’s requirement of compulsory “respect” that includes the suppression of the Club and Club members’ rights to differ is contrary to the invitation found in the District’s own policy to accept the rights of others to protest national symbols without criticism. The Club’s termination and, thus, inability to meet and have access to school facilities because of the Club’s conservative views finds the District policies contrary to First Amendment protections. Likewise, there is no need for discovery regarding the Plaintiffs’ claims associated with their claims alleging a facial and as-applied challenges to the School District’s policies based on prior restraint. As written, the policies give the School District and School unfettered discretion in approving or revoking student statements in public forums and clubs based upon the level of support for those District policies. For instance, GroupMe, is a mobile group messaging app owned by Mircosoft. After downloading the app or accessing the service online, a person then forms an account by providing the user’s name, cell phone number and a password. Or, the user can connect through his or her Facebook or Twitter account. The service then syncs with the user’s contacts and from that point forward the user can make groups of any size. Each group is
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given a label and assigned a unique number. Some of the features on the app include the ability to share photos, videos, locations, create events, and personalized emojis. GroupMe was the platform used by the Young Conservatives Club members for a free discussion on political and philosophical beliefs. Non-members also joined their GroupMe messaging group. The GroupMe account is a public forum platform. The school had no control over the GroupMe platform as it is not sponsored by the school. Generally, prior restraints are subject to the highest degree of scrutiny and are the form of regulation most difficult to sustain under the First Amendment. See Near v. Minnesota ex rel. Olson, 283 U.S. 697, 713–20 (1931). However, the prior restraint of speech within secondary schools is not per se unconstitutional. See Hazelwood, 484 U.S. at 273 n. 6; Bystrom v. Fridley High Sch., Indep. Sch. Dist. No. 14, 822 F.2d 747, 750 (8th Cir. 1987). Students' first amendment rights generally prevail where the speech or conduct that is sought to be prohibited or regulated is private, non-school-sponsored and non-program related. Kuhlmeier v. Hazelwood Sch. Dist., 607 F. Supp. 1450, 1462–63 (E.D. Mo. 1985) (citations omitted). However, with the reorganization of the Young Conservatives Club, as a non-sponsored club “beyond the jurisdiction of school authorities,” Edina Sch. Distr. Policy 628 (VI), Plts. Compl. ¶80, the School District cannot exercise prior restraint on the Club’s or its members’ peaceful disagreements or expression of political or philosophical beliefs of School District policies, or other peaceful disagreements with protesters of national symbols which did not cause disruption in the classroom, at the actual ceremony, or elsewhere. In conclusion, the underlying action concerns the interpretation of Edina School District policies on their face and as applied to the circumstances of the Young Conservatives Club in the District’s Edina High School. There is no genuine issue of material fact. No one will dispute the school’s disbandment of the Young Conservatives Club, nor the announced reason for its termination as stated by the high school’s principal. The District policies are quoted and in public documents. The questions to be resolved are legal; thus, there is no need for further costly factual development through discovery. Therefore, we respectfully request the Plaintiffs, through their counsel, be allowed to file a cross-motion for summary judgment under Rule 56 of the Federal Rules of Civil Procedure. Sincerely, /s/Erick G. Kaardal Erick G. Kaardal EGK/mg cc: Counsel of Record (via ECF)
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