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ENERGY OMBUDSMAN SERVICE MEMORANDUM



1. Extending access to the social tariff for electricity and natural gas Introduction The Energy Ombudsman Service is fighting to extend access to the social tariff to all beneficiaries of an enhanced subsidy as part of their national health insurance and to persons qualified for collective debt settlement or turning to a debt management assistance service. Problem Currently, only certain categories of individuals, who are referred to as "protected residential customers on modest income or in a precarious financial situation", are entitled to a maximum social tariff1. This measure has proved necessary to protect the weakest energy consumers from potentially damaging social consequences of price changes on the energy market. The effectiveness for society of this social tariff depends significantly on knowing whether vulnerable energy consumers do actually benefi from this measure. For the moment, two ministerial decrees defined those persons who must be considered as ”protected residential customers with modest incomes or in a precarious financial situation“ 2. Furthermore, the programme act of 27 April 2007 institutes the automatic application of the social tariff and gives the list of entitled persons in its article 4. Both lists are very similar (even if not totally identical). In order to determine the categories of entitled persons, reference is made first of all to certain (not all) categories of beneficiaries of an enhanced subsidy as part of a health insurance or, expressed more precisely: the enhanced subsidy as it was organised for the reform of this regime, which has been effective since 1st January 2014. The limitation of this right to the beneficiaries of certain guaranteed incomes or social subsidies, mentioned in a restrictive list, has the disadvantage of disqualifying persons who are not members of one of these groups, but who are also living in a difficult social situation. Based on the complaints received, the Energy Ombudsman Service makes the same observation just as often. It is proved



1



Art. 15/10, section 2 of the Law governing the transport of gas and other products by pipeline, and art. 20, section 2 of the Law of 29 April 1999 governing the organisation of the electricity market. 2 Art. 2 of the ministerial decree of 30 March 2007, applying to the fixing of social maximum prices for the supply of electricity to protected residential customers with modest incomes or in a precarious financial situation, and art. 2 of the ministerial decree 30 March 2007, applying to the fixing of maximum social prices for the supply of electricity to protected residential customers with modest incomes or in a precarious financial situation.



ENERGY OMBUDSMAN SERVICE MEMORANDUM regularly that individuals who cannot, or almost cannot, pay their energy bills are not eligible in accounting terms for the tariff which would certainly make their energy bill slightly more affordable. In general, there are also misunderstandings among people who believe that they are eligible to benefit from the social tariff but who do not in reality belong to any of the required categories. Again, they refer to the very low incomes on which they have to live, but this is not per se a criterion for eligibility for the social tariff. It also happens regularly that certificates issued by their insurance fund, relating to access to an enhanced subsidy as part of the national health insurance scheme are presented. However, these are insufficient for the eligibility for a similar social measure in the energy sector.



It therefore also appears to us opportune and logical to extend access to the social tariff for electricity and natural gas to all those individuals who receive an enhanced subsidy as part of their national health insurance. We mean the enhanced subsidy that has been in force since 1st January 2014, which incorporates the former OMNIO status regime. The question asked is in fact aiming at ascertaining whether a different processing between the two systems can still be justified.



At the outset, this would involve the granting of access to the social tariff for energy, not only to all the same social categories which apply in the health insurance scheme, but also, outside these categories, on the basis of the gross taxable incomes for households which do not exceed a certain threshold.



It also appears desirable to make the social tariff accessible to all those who are already in a situation of financial distress and for whom the limiting of energy costs is an almost indispensable measure to solve their debt problems. In this case, we are thinking primarily about: 



individuals who might benefit from bankruptcy proceedings (decision of admissibility by the Judge);







Individuals who use a debt management support service (debt mediation, debt accompaniment or budget management) through a debt mediation agency approved by the local authority.



ENERGY OMBUDSMAN SERVICE MEMORANDUM Proposal Regarding the extension of social tariffs, the Energy Ombudsman Service is therefore suggesting to actually extend the existing social tariffs, applied automatically through the Federal Public Service for Economy to disabled persons, to pensioners receiving the guaranteed income allowance and to individuals receiving the integration income, to all those entitled who are currently covered by the social fund for heating, i.e.,: -



Recipients of an enhanced subsidy as part of health insurance;



-



Households in which the gross taxable annual income is less than or equal to 16,965.47€, plus 3,140.77€ per dependent person. In this case, the non-indexed cadastral income (x3) from various fixed assets in the family housing must be considered;



-



Over-indebted individuals: individuals who are in debt mediation or under a collective debt settlement process and who cannot make the payments for their heating bill.



This is how, according to different studies, almost one million vulnerable households might benefit from a reasonable energy price at the social tariff, which corresponds to the number of households which are forced to live in a poverty situation (20% of Belgian households). Furthermore, this proposal would create equal conditions for households with oil, electric or natural gas heating. Indeed, for oil-fired heating, the social fund for heating is already offering such a subsidy of 14 centimes per litre, with a cap set at 210 euros for an order of 1,500 litres for persons entitled to an enhanced subsidy of the sickness-invalidity health insurance, as well as those benefiting from debt mediation or a collective debt settlement. . It would also create equal conditions for all those eligible. Currently, social tariffs are applied only for households which include a person with a particular status (disabled person, pensioners receiving a guaranteed income allowance, persons receiving the integration allowance, etc.), although entitlement to an enhanced subsidy as part of health insurance will also offer this right to individuals whose incomes are nonetheless limited and who must come out of this with a replacement income, such as an unemployment benefit, sickness or invalidity benefit or even with their low employment earnings. At present, this entitlement as part of the health insurance is not yet automatic, so that the households in question must claim it themselves from their insurance fund, but, in this case also, accelerated and earlier entitlement to these rights should be encouraged.



ENERGY OMBUDSMAN SERVICE MEMORANDUM This will undoubtedly have an effect on the level of government contributions for protected customers who are paid via the energy bill. The federal contribution for protected customers who are receiving the maximum social prices has been, since 1st September 2014, 0.8623 euros per 1,000 kWh of electricity used and 0.5269 euros per 1,000 kWh of natural gas used, which therefore equates to an annual price of 3 euros for an average household which uses 3,500 kWh of electricity and 12 euros for an average consumption of 23,000 kWh of natural gas for heating. With these resources resulting from the government contribution, 8.5% of all households receive a maximum social price for electricity and/or gas; in other words, 460,000 households are entitled to a social tariff, among which are 255,000 households receiving it for gas. Should this measure be extended to all households which are eligible for the enhanced assurance subsidy, it is estimated that the needs will double these CREG funds such that, for this social policy in the energy sector, an additional government contribution of 3 euros for electricity and 12 euros for natural gas must be claimed to energy consumers. This contribution could possibly be financed by the State’s general means, without implying an increase of the federal tax. With this measure, the government could reach more households facing energy poverty and make that their energy bills would remain affordable. Obviously, in parallel, measures targeting incomes and home energy efficiency remain absolutely necessary and should be increased.



2. Improvement of the Consumer’s agreement



Introduction Since 1st January 2014, and since 1st April 2014 for the contractual conditions of energy contracts, the new Consumer agreement applies. All energy suppliers are committed to obeying the latter.



The Energy Ombudsman Service has stated that a large part of its advices concerning various aspects has been taken into account in the new agreement, such as:



-



the annual offer of the lowest cost pricing formula;



ENERGY OMBUDSMAN SERVICE MEMORANDUM -



the extension of contracts which cannot disadvantage the consumer; otherwise, the consumer has the option to terminate his/her energy agreement at no cost and without prior notice;



-



the end of termination fees when changing supplier, even if this change takes place following a house move;



-



transparent price simulators;



-



an improved house move system;



-



introduction of the option for the customer to exclude the annual bill from any potential bank domiciliation;



-



payment of interest by the supplier in the event of a late refund;



-



The confirmation by letter, by email or by SMS of contacts taken with a supplier regarding questions or complaints by consumers.



Problem and proposal The Ombudsman Service has, however, noted that a certain number of market practices are still insufficiently adapted or regulated, such as: -



Instalment bills. Inter alia, the Ombudsman Service pleads for ceasing to send instalment bills during the month of final or closing invoice, so that households are not facing several energy bills in a single month.



-



The granting of a guarantee for alleged bad payers, in connection with which the Ombudsman Service is offering to ask for a maximum of 2 months' deposit as guarantee and to make repayment of this at the legal rate of interest if no payment default has been observed over the previous 12 months.



-



-Writing up and sending of invoices and closing invoices: the Ombudsman Service would like to have them established and sent within 6 weeks after the meter reading; if this is not done, the supplier should be liable to pay a compensation of 50 euros per started month after this period of 6 weeks has elapsed. This period of 6 weeks is in line with the



ENERGY OMBUDSMAN SERVICE MEMORANDUM Flemish regulations, as stipulated in the technical rules, and also complies with Wallonian regulations (bill within 60 days). No period is stipulated for sending bills in the Brussels regulations.



To learn more about these proposals, please consult the political advice 12.004 of 1st October 2012 on the culmination of the sectorial agreement "The consumer in the liberalised electricity and gas market" (http://www.ombudsmanenergie.be/images/PDF/AVIS_12_004_FR_DEF.pdf)



3. Uniform and legible bills



Introduction The Ombudsman Service is also pressing for uniform, legible energy bills so that the consumer shall be even more able to evaluate and compare prices, rates and agreed invoiced reductions.



Problem Currently, there are as many billing patterns as there are energy suppliers. The consumer does not understand the relevance of all the information which appears on the annual bill. Although in 2012 the number of complaints relating to billing problems was 1,399, the Ombudsman service recorded additional complaints in 2013, for which the number is now 1,969. 3 In its strategic political advice no. 10.002 of 21st January 2011 on "The transposition of EC Directives 2009/72 and 2009/73 of 13 July 2009 for consumer protection", the Ombudsman Service has (already) proposed to change the law by predicating a Royal Decree which would determine a uniform and legible energy bill template in order that consumers obtain reliable and clear information on the subject of their energy bill, with which they would easily be able to make a comparison with energy bills from other suppliers. The Royal Decree of 3 April 2003 relating to electricity and gas bills 4 gives a list of the minimum information an invoice must contain.



3 4



See the Energy Ombudsman Service's 2013 activity report. RD of 3/04/2003, Belgian Monitor 02/05/2003, pp 23767



ENERGY OMBUDSMAN SERVICE MEMORANDUM In its point VI, Communication to the Consumer, article 11, the Consumer’s agreement states: "With the aim of improved legibility and mutual comparisons of their bills, energy suppliers will group the data that they mention on bills into the following headings": (...) Note that, even if all this information does appear on annual bills, it is not done uniformly. Indeed, the essential information which should enable the consumer to understand the bill not highlighted clearly. The layout of the bill should be the same for all suppliers, in order that, when changing suppliers, the bill is identical and the consumer can find the same essential information with another supplier. An adaptation of



the bill to the format proposed by the European



Commission, DG Consumers, would help to reach this objective. Proposal The Ombudsman Service is therefore campaigning for a single billing template for the first 3 pages, based this on the model proposed by the European Commission, DG SANCO, during the London Citizens’ Energy Forum (2013). The Ombudsman Service in fact contributed to the Report of the Working Group on E-Billing and Personal Energy Data Management. Besides



the



templates



and



examples



appended



to



the



report



http://ec.europa.eu/consumers/archive/citizen/my_rights/docs/annual_electricity_bill_fr.pdf),



(see the



report recommends, inter alia: 1. Introduction and costs The report emphasises the importance of e-billing and of information sent electronically (information on consumption), which are crucial for the consumer insofar as they offer the information in a more attractive and detailed way. The conventional "printed paper" bills, however, remain the norm. Accordingly, the data presented in electronic bills, exactly like data presented in conventional bills, must be correct, clear, concise and presented in such a way as to simplify comparison. Simultaneously, they must supply all information relevant to consumers, including that relating to complaints and disputes and access to a single point of contact for consumer information. Finally, the Working Group report proposes that electronic bills could come at an appropriate discount compared to paper bills. This percentage reduction must reflect the saving on administrative and postal costs incurred by electronic billing.



ENERGY OMBUDSMAN SERVICE MEMORANDUM 2. Design, customisation and personalisation of e-bills and e-billing information The report considers that the design of electronic bills must not be dictated by statutory channels, but instead developed on the basis of a better understanding of consumer’s needs (behavioural research). This analysis would produce "e-bills" which meet the legal needs for "printed paper" and electronic bills, and also adapt the information to a more user-friendly form. Simple electronic bills still represent a good tool for simplifying consumer participation and confidence. Accordingly, taking good European practices as its baseline, the report recommends:  



Combine text and graphs, break down technical data and use simple terminology applying the same terminology as in the contract and the offer and include a glossary of terms.







Separate consumption data from commercial promotions in the e-bill (or the website itself) to avoid confusion and to help consumers better understand what part of the energy cost they can reduce by changing their consumption.



In fact, the report acknowledges that clear and exact information about energy consumption, monitoring of use and a consumption history may enable users to manage better their consumption. In addition, even more cogent results can be obtained by giving personal advice to consumers concerning their consumption habits. Accordingly, the Working Group recommends that, if a consumer has an online account, the information that he/she receives should, if possible, be presented in a personalised and customisable manner. 3. Consumer information and education using the online platform Communication in e-bills and the 'online environment' as a whole should empower consumers and encourage them to search for better outcomes in their daily lives in terms of energy and cost savings. The report recommends a tiered approach, so that a consumer who wants it can have access to more complex and more technical data, with appropriate instruction.



4. Potential and limitations of the online environment The digital environment in general is an important enabler for (energy) consumers. However, an important part of the population is still without access to the internet. Accordingly, the report recommends that additional efforts should be made to improve online tools towards simplicity and



ENERGY OMBUDSMAN SERVICE MEMORANDUM affordability. This can facilitate a greater uptake by consumers, including where possible vulnerable consumers. The Energy Ombudsman Service is ready to compile a proposal on this subject in partnership with all stakeholders, such as the Federal Public Service for Economy, the DG Energy, the DG Regulation and Market Management and the Economic monitoring DG; regional and government regulators and of course energy suppliers themselves.



4. Extension of the scope of the Consumer’s agreement and the Code of good conduct to small and mediumsized enterprises and to self-employed workers.



Introduction



Micro-, small and medium-sized enterprises (SMEs) are the powerhouse of the European economy. They are an essential source of jobs and foster entrepreneurship and innovation within the EU. As such, they are essential for stimulating competitiveness and employment.



However, these small organisations, which are mainly concerned with their core business, may not on an organisational scale always understand their energy account. Unlike large companies, which have the financial resources to call on experts in order to manage tasks or various departments (HRM, accounts, financial, etc.), small and medium-sized enterprises do not always have the necessary skills, because they are not only focused on their own business, but they do not have sufficient financial resources to retain experts. In general, bill management is entrusted to accounts clerks, who do not have the necessary skills to understand the energy billing system.



The problem



ENERGY OMBUDSMAN SERVICE MEMORANDUM In energy matters, the legislation and the Consumer’s Agreement give very little protection to small and medium-sized enterprises, nor to self-employed workers. However, there are European directives which have asked Member States to provide increased protection not only for consumers, but also for small and medium-sized enterprises.



-



EC DIRECTIVE 2009/73 BY THE EUROPEAN PARLIAMENT AND COUNCIL dated 13 July 2009



Covering communal rules for the domestic natural gas market and repealing EC directive 2003/555, recommended to member States that they should also provide protection for small and medium-sized enterprises, which were contributing considerably to the country's economy:



 (47) The public service requirements and the common minimum standards that follow from them need to be further strengthened to make sure that all consumers, especially vulnerable ones, can benefit from competition and fair prices. The public service requirements should be defined at national level, taking into account national circumstances; Community law should, however, be respected by the Member States. The citizens of the Union and, where Member States deem it to be appropriate, small enterprises, should be able to enjoy public service obligations, in particular with regard to security of supply and reasonable tariffs. EC DIRECTIVE 2009/72 BY THE EUROPEAN PARLIAMENT AND COUNCIL dated 13 July 2009 concerning communal rules for the domestic electricity market and repealing EC Directive 2003/546:  (42) All Community industry and commerce, including small and medium-sized enterprises, and all citizens of the Union that enjoy the economic benefits of the internal market should also be able to enjoy high levels of consumer protection, and in particular household customers and, where Member States deem it appropriate, small enterprises should also be able to enjoy public service guarantees, in particular with regard to security of supply and reasonable tariffs, for reasons of fairness, competitiveness and, indirectly, to create employment. Those customers should also have access to choice, fairness, representation and dispute  settlement mechanisms. (45) Member States should ensure that household customers and, where Member States deem it appropriate, small enterprises, enjoy the right to be supplied with electricity of a specified quality at clearly comparable, transparent and reasonable prices. 5 6



European Union Official Journal dated 14/08/2009 L 211/94 FR European Union Official Journal dated 14/08/2009 L 211/60



ENERGY OMBUDSMAN SERVICE MEMORANDUM In Belgian law, it was necessary to wait for the Law of 25/08/2012 to see the measures in favour of small and medium-sized enterprises introduced7. For example, article 18, section 2/3, “a residential customer or small and medium-sized enterprise small or medium-sized enterprise is entitled to terminate a continuous electricity supply contract at any time, regardless of whether it is a fixed term or open-ended agreement, subject to giving one month's notice. Any clause which contravenes this entitlement is void ipso jure (...). If a residential customer or small and medium-sized enterprise small or medium-sized enterprise exercises the right granted to him under paragraph 1, no compensation can be claimed.” On top of this, there are the general terms and conditions, as well as the Civil Code, which shall be applied in case of a dispute. Practical experience has revealed that these SMEs or self-employed workers considered as professionals sometimes do not have all the relevant/necessary knowledge to deal with the problems they encounter. For example, 1. The problem of late billings.



In point 19, the Consumer’s Agreement stipulates that a supplier must "Ensure that, each year, a final bill is prepared, unless the supplier has not received the meter readings. Under no circumstances may the supplier make its own estimation of consumption.” An accumulation of "late" bills may result in payment of exorbitant amounts.



2. Code of conduct for "off-site sales" and "distance selling".



As we will see in the following point (see below), doorstep selling has not met the targets that were set by the law-makers, both at European and national levels. Small companies are bound with contracts in which the prices, conditions, not to mention procedures (confirmation or cancellation delays), have not been clearly agreed. The Ombudsman Service is thus working for the final elimination of both these types of selling.



3. Legibility and understanding bills



7



Law of 25 August 2012, containing various energy provisions, M.B. 3 September 2012.
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The essential information which should enable the consumer to understand the bill is not highlighted clearly. The layout of the bill should be the same for all suppliers, in order that, when changing suppliers, the bill is identical and the consumer can find the same essential information with another supplier. Adapting the bill to the format proposed by the European Commission (DG Consumers) would reach this objective.



The Ombudsman Service is pressing for an identical layout for all suppliers.



4. Acceptance of the commercial invoice. Article 25 paragraph 2 of the Commercial Code states: “Purchases and sales will be provable by means of an agreed bill, without prejudice to other means of proof admissible in commercial law.” Payment, even tacitly and unreservedly of its bills (domiciliation) is proof of commitment by a trader with its supplier. A trader who has reported billing errors some months later could be accused of not having acted quickly enough to dispute the bills. Even if silence is not absolute proof of acceptance and the debtor may still adduce proof that his silence can be interpreted otherwise, there is a tendency to consider that, in commercial matters, silence suffices to suggest acceptance of the bill.8 However, the Consumer’s Agreement stipulates various measures where a minimum time is set to dispute an incorrect bill.



5. Public service obligations (PSO)



There are no PSO if a small or medium-sized enterprise fails to pay. Only the general terms and conditions of supply contracts, which specify the procedures in cases of default in payment, are applicable. And these general terms and conditions vary according to the individual supplier. In addition, in cut-off cases, the administrative complexity, potential costs and risks of cancelling the cut-off in an emergency do not appear to be deferrable on suppliers who are not responsible for this situation. Suppliers cannot always undertake to cancel the cut-off



8



Acceptance of the commercial invoice, de Mougenit, D ., JT 2010 pp 2-4



ENERGY OMBUDSMAN SERVICE MEMORANDUM and therefore comply strictly with their respective procedures if they are contacted by those businesses which are fragile (risks of bankruptcy) or negligent.



In addition, regional regulators do in general decline jurisdiction in PSO matters for business contracts. They justify this attitude by stating that no special measures are stipulated in regional regulations for these contracts in cases of default in payment. This is why, with the exception of a few measures relating to mixed contracts in Brussels and in Wallonia, business contracts sometimes remain literally frozen when the supplier, whether for good reason or not, stops the contract for default in payment. This sometimes results in complicated situations, mainly if households are hidden behind these business contracts - think, for example, of a family which normally lives at the place where the store is located or households which, in energy matters, are dependent on the buildings manager or the representative of a residents' association and their monitoring and payment of energy bills.



Proposal Given the foregoing, the Ombudsman Service is therefore pressing for better protection of small and medium-sized enterprises (non-residential customers whose annual consumption is a maximum of 100,000 kWh in gas energy and a maximum of 50,000 kWh in electrical energy) in light of the legislation covering electricity and natural gas, by applying the Consumer’s Agreement and code of conduct for off-site and distance selling to them as well.



5. Ban on door-to-door sales for residential customers and small and medium-sized enterprises



Introduction Since the liberalisation of the energy market, energy suppliers have invested heavily in the quest for new customers. Various selling techniques have been used for this purpose, with some of them even using door-to-door sales. Since the beginning of the liberalisation, various problems and excesses of conduct have been observed in connection with this selling method. The need for an intervention became obvious very quickly. The sector itself also reported the problem. A certain number of standards of conduct which



ENERGY OMBUDSMAN SERVICE MEMORANDUM energy suppliers and their sales representatives must observe in connection with their selling techniques, including door-to-door approaches, have been established. These norms are the subject of a Code of conduct for "off-site sales" and "distance selling". The Consumer Agreement has a Code of conduct for "off-site sales" and "distance selling". The Agreement stipulates specifically: •



This Code of conduct is an addendum to the regulatory measures governing trading practices



and consumer information and protection (law of 14 July 1991 governing trading practices and consumer information and protection, law of 6 April 2010 relating to market practices and consumer protection, Book VI of the Code of economic law). •



This applies to suppliers and sales representatives. Suppliers ensure that this code is obeyed



by their independent sale representatives. Problem In practice, however, the facts teach us that acceptance of this code of conduct has not caused reprehensible practices to disappear. Complaints about door-to-door selling that the Ombudsman Service is still receiving today show us evidence of this. Indeed, the Ombudsman Service has recorded about one hundred complaints concerning approaches at home for the past year. Many suppliers use this selling method and some are characterised by failure to comply with the rules of conduct and the law governing market practices. Sending us the complaint, whether it is admissible or not, often leads to the cancellation of this contract. As consumers do not always send us their cases, we can reasonably believe that the complaints sent to us are therefore merely the tip of the iceberg. Examples of abusive approaches: 1.



Vulnerable persons



In the first case, a vulnerable person, often elderly or socially fragile, receives a visit from a salesperson representing a company, who does not reveal his identity or says that he comes from a company which is not the one for which he is working. Often, the representative says that he has come to take a meter reading for the DSO, carries out a survey of customers' bills, or says that he has come from the individual's "historic supplier". The individual does not mistrust him/her and shows a bill. The salesperson profits from this to recover the details and persuades the individual to sign what he/she believes to be a simple certificate of the visit. However, it is a contract.



ENERGY OMBUDSMAN SERVICE MEMORANDUM If the prejudiced individual reports the fraud immediately or within 14 days after receiving the confirmation, the contract will be cancelled as stipulated by the Agreement and the general Terms and Conditions. However, if the contract has started and the case is submitted to the Energy Ombudsman Service, the energy supplier in question will often cancel said contract, as stipulated by the Consumer Agreement. The complainant is always invited to present his case to the FPS Economy (Economic Inspection) as well. 2.



Self-employed workers and small businesses



In the second case, a door-to-door salesperson specifically targets self-employed workers, all small businesses or individuals having a VAT registration number (ex-self-employed workers, part-time self-employed workers) and working from their home. The salesperson conceals certain information and makes promises his company will be unable to keep. Indeed, the representative makes him/her sign a business contract. Sometimes, the note "Business Contract" at the top of the form notifies the true nature of the contract. However, customers recorded as business users in the suppliers' databases are not protected in any way by the Consumer Agreement. They no longer have a right to withdraw from the contract within 14 working days. It appears that the canvasser deliberately fails to state this. Consumers, who often do not see the need to be transferred as business customers, or who were unfamiliar with the subtleties of this type of contract, are therefore obliged to continue the contract with a supplier that they did not choose. At present, solutions that can be contemplated are: 1.



Changing supplier, as self-employed workers and small and medium-sized enterprises are



covered by the law of 25 August 2012, allowing them to terminate at any time without paying any compensation if they give one month's notice; 2.



Change the "business" contract into a "residential" contract.



With support from the Ombudsman or another organisation, they can also try to cancel the contract. Complainants are always invited to present their case to the FPS Economy (Economic Inspection) as well.



ENERGY OMBUDSMAN SERVICE MEMORANDUM 3. Pre-contractual communication and information during a doorstep selling Door-to-door salesperson present themselves most of the time spontaneously and in an improvised manner. They generally represent a certain supplier. Although, since liberalisation, our country's various authorities and regulation bodies are pressing for consumers to exercise their right of free choice by comparing the different suppliers, as part of a doorstep sale, only one supplier in particular is promoted. During such a sale, a balanced image is not generally broadcast, as sellers sometimes sow confusion by playing with numbers, by remaining vague on the subject of the components of the energy bill and even by making price comparisons between rates with and without VAT included. Neither are sellers always clear on the subject of their status as the representative of one supplier in particular. Some state explicitly that they are "independent" vendors. In other cases, they do not present themselves as vendors, but find a pretext (for example: meter reading) to be able to come in. They then give a document for signature, without stating that it is a new energy contract. In one particular case, the seller even introduces himself, falsely, as the representative of the consumer's current supplier, at the same time telling the customer that its activities in Belgium have ceased and that it has transferred customers to another supplier. To obtain the signature of a potential customer, tricks are sometimes used. Under any pretext, documents are then given for signing, such as a "satisfaction survey" or a document to prove to the employer that the salesperson has actually called. We also receive complaints from people who state that the signature was not made by them in the case of purchases or contracts. Regarding walk-in activities, the legislation defines, inter alia, that walk-in activities at a consumer's home are allowed only if these activities relate to goods or services with a total value of less than 250 euros per consumer9. However, a certain number of exceptions are added to this principal ban on selling goods and services for gain at a consumer's home by enforcement order, including the supply of gas and electricity10.



Comparative Law -



In France:



9



Art. 4, section 1, paragraph 3 of the law of 25June 1993 on the exercising and organisation of walk-in and prospecting activities. 10



Article 3, section 1, 1° of the Royal Decree relating to the exercising and organisation of walk-in activities.



ENERGY OMBUDSMAN SERVICE MEMORANDUM Contracts signed "off-site" and "distance selling" between two businesses are allowed as long as the subject of the contract is not within the scope of the core business of the solicited professional, and the number of employees is below or equal to five11. Some measures12 applicable to private individuals apply to contracts relating to water, gas or electricity supply when not limited to a certain volume or a certain quantity and of digital content not supplied on a material support. -



In Great Britain



The end of door-step selling for energy dates back the year 2012. The phasing out of doorstep selling was a voluntary step taken by the individual suppliers. This was following various investigations within the industry into selling practices and the imposing of fines by Ofgem, the regulator, which has edited a brochure to help consumers and imposed fines13. Proposal The Energy Ombudsman service is proposing a complete ban on the door-step selling of gas and electricity supply contracts for residential customers14, whatever the value of the sale (the threshold of 250 euros makes little sense in this context). It also appears desirable to us to extend this ban to small and medium-sized enterprises15. Precisely as the legislator has deemed that small and medium-sized enterprises should be protected in the same way as residential customers against the cancellation conditions and long notice periods which are an obstacle to switching to another supplier, these also deserve equivalent protection against aggressive selling practices.



6. Prolonging and extension of the safety net mechanism for variable energy prices and extension to energy products with a fixed energy component 11



Article L121-16-1, III of the French code of consumption Precontractual compulsory information; particular measures applicable to off-site sold contracts; withdrawal rights applicable to distance and off-site contracts; administrative penalties… 13 https://www.ofgem.gov.uk/ofgem-publications/64033/energysalespeople.pdf 14 By "residential customer", we also understand as defined in article 1, 63° of the Law governing the transport of gaseous and other products by pipeline and article 2, 16°a of the Law of 29 April 1999 governing the organisation of the electricity market: a customer buying electricity and/or gas for his own domestic use, which excludes commercial or business activities; 15 By small and medcap companies, we understand also as defined in article 1, 63° of the Law governing the transport of gaseous and other products by pipeline and article 2, 50° of the Law of 29 April 1999 governing the organisation of the electricity market: end users having an annual consumption of less than 50 MWh of electricity and less than 100 MWh of gas in total, per end user, their connection points to the transport and/or distribution network. 12



ENERGY OMBUDSMAN SERVICE MEMORANDUM Introduction A certain number of complaints concern the clarity of energy prices. Until 2012, variable energy contracts with an indexed energy price, in particular, have caused various problems in terms of legibility and affordability of energy bills. The Energy Ombudsman Service has noticed that, on the advice of or proposal from the federal regulator, CREG, it was decided to: -



Starting from 11 March 2012, prepare a database inside the federal regulator, CREG, for any variable standard contract and any new standard contract in order to record the method for calculating variable energy prices (article 20a, section 1 of the Electricity Law and article 15/10a, section 1 of the Gas Law);



-



Starting from 2013, introduce quarterly indexing and clear indexing parameters based on the prices in the European wholesale market (article 20a, sections 2 & 3 of the Electricity Law and article 15/10a, sections 2 & 3 of the Gas Law and Royal Decrees of 21 December 2012 fixing the comprehensive list of the criteria accepted by suppliers for indexing electricity and gas prices).



-



Starting from 1st January 2013, initiate an ex ante procedure executed by the CREG for controlling the increase of variable energy prices using objective parameters, inter alia on the basis of a permanent comparison of the energy component with those abroad and in bordering countries (article 20a, section 5 of the Electricity Law and article 15/10a, section 5 of the Gas Law).



Combined with ex post control of the transparency of the quarterly indexing parameters, this regulation of the safety net for energy contracts and variable price formulae has enabled a considerable bond in terms of energy price transparency to be achieved upstream. These measures have caused a reduction of energy prices and have also exerted a positive influence on the number of complaints about the clarity of energy prices.



Problem The Energy Ombudsman Service, however, had noted that another problem has arisen concerning price transparency. Thanks to the safety net mechanism, price rises and variable energy contract indexings are under control but, in the case of fixed price energy contracts, price increases that are



ENERGY OMBUDSMAN SERVICE MEMORANDUM not subject to this safety net mechanism are currently applied such that residential and business customers are less capable, or totally incapable, of controlling them. Even if the energy suppliers obey the rules that are defined in the Consumer’s Agreement for residential customers in terms of pricing reform and contracts, various complaints are still being recorded about certain price increases. Undoubtedly, there are business customers who are not currently receiving any protection under the Consumer’s Agreement. In certain cases, price rises actually appear to totally negate the advantage produced by the reduction of VAT from 21 to 6% for residential customers, which may be explained by energy price changes on the wholesale market, but which, on the other hand, gives a very unreasssuring signal to customers. Customers (residential and small and medium-sized enterprises) can decide to move free of charge to another energy supplier, but correspondence from the suppliers stipulates, in accordance with the Consumer’s Agreement, that no confirmation of the new contract or new energy price is necessary if "the supplier has confirmed clearly and unequivocally that the equivalent product offered is that at the lowest rate." This way, residential customers start from the principle that this is an authorised adaptation of the price for which it is unnecessary to make a comparison with other contracts/prices or energy suppliers (see the extract from the Consumer’s Agreement reproduced below). "5. If the contract stipulates a tacit renewal procedure, suppliers will inform their customers in writing or on a permanent medium of renewal by the silence procedure and the option to terminate the contract. This notice is served at least 1 month before the date set in the contract to oppose the tacit renewal procedure. A tacit renewal procedure involves continuation of the contract for a new period, without any change or detriment for the consumer.



A supplier not wishing to proceed to a tacit renewal procedure will submit a new supply contract proposal to the consumer at least two months before the end date of the current contract. It will also explain clearly, unequivocally and specifically in what points the new conditions offered differ from the current contract.



The supplier will ask the consumer to confirm his agreement to the new proposal explicitly, by letter or on another permanent medium, or to change supplier.



ENERGY OMBUDSMAN SERVICE MEMORANDUM If, on the end date of the current contract, the consumer has not answered this request, the supplier undertakes to continue to supply him for a given period with the cheapest equivalent product16 that it is currently offering. The supplier will inform the consumer of this by letter or on another permanent medium. This confirmation is not required if the supplier confirmed clearly and unequivocally, at the time of making the new proposal, that the equivalent product offered is that at the lowest rate. "



For business customers, these communications and confirmation are not even required and, depending on the conditions of the contract, price adaptations/increases can therefore be applied in general without any form of control or regulation. Proposal The Energy Ombudsman Service is therefore pressing for an extension of the existing regulations for the safety net mechanism for variable price energy products and for the addition of energy products with an energy component locked to the safety net mechanism so that analyses by the CREG will cover all products offered on the Belgian energy market. This proposal is identical to that which the federal regulator formulated in its document Div20140730, entitled "Advisory Mission by the CREG with government bodies for a consistent and balanced energy transition."



7. Access by the energy Ombudsmen to the CREG's Consultative Panel The Ombudsman Service is pressing for the federal ombudsmen to attend the Gas and Electricity Consultative Panel of the Electricity and Gas Regulation Committee (CREG). 1. The Gas and Electricity Consultative Panel17 -



Introduction and composition



CREG is the federal regulator of the electricity and natural gas markets in Belgium. In this context, this committee is, inter alia, authorised to oversee the essential interests of consumers.



16



In order to determine whether a product is equivalent to that in the current contract, the following criteria are used: contracts on line or not, green or grey energy, fixed or variable price, services included in the contract and its term 17 Article 29 f of the Law governing the organisation of the electricity market, instituted by the Law of 8 May 2014, covering various energy measures, M.B of 14/06/2014



ENERGY OMBUDSMAN SERVICE MEMORANDUM The Gas and Electricity Consultative Panel is an opinion body and a discussion forum created from the CREG and the Federal Minister for Energy.18 It aims to:  on its own initiative or as requested by the Minister, to draw up recommendations, carry out studies and prepare opinions on gas and electricity matters;  to respond to any suggestion for an opinion that is submitted to it by the CREG;  To be a forum for discussion covering energy policy objectives and strategy, more particularly those relating to gas and electricity. Its composition and its operation are laid down by the Royal Decree of 3 May 1999 and its members are appointed by a Ministerial Decree for a term of three years. It has an adequate budget, covered by the CREG, to discharge its tasks. It consists of:  A Chairman and a Vice-Chairman  VOTING MEMBERS: 1. as representatives of government bodies; 2. as delegates from organisations representing workers and minor consumers; 3. as delegates from organisations representing employers and major consumers; 4. as representatives of electricity producers; 5. as representatives of transport and distribution network managers; 6. as representatives of holders of a licence to supply natural gas, who are members of the Belgian Federation of Electricity and Gas Companies; 7. as representatives of environmental associations; 8. as representatives of holders of a licence to supply electricity, who are members of the Belgian Federation of Electricity and Gas Companies; 9. as a representative of the manager of the market for exchanging energy blocks offered by Belpex; 10. The Energy Ombudsman Service (as an alternative dispute resolution mechanism)19 And NON-VOTING MEMBERS for each of the aforementioned categories. 2. Arguments for participation by the Energy ombudsman Service in the Gas and Electricity Consultative Panel -



Ratione materiae skills



The Gas and Electricity Consultative Panel is- an opinion body and a discussion forum. The Energy Ombudsman Service is an autonomous service, in charge of dealing with questions and complaints concerning the functioning of the electricity market and to handle any dispute between an end user and an electricity company.



18 19



http://www.creg.be/arcg/fr/presenta.html At European level, the term that will be used is ADR for Alternative Dispute Resolution



ENERGY OMBUDSMAN SERVICE MEMORANDUM As part of its mission, the Energy Ombudsman Service also issues political advices which are intended to improve the functioning of the liberalised energy market, given the various cases and complaints that it receives. -



The composition of the Consultative Panel



In its composition, we note that there are, among its voting members’, delegates from small and major consumer organisations, as well as representatives from all the structuring organisations which are involved with energy.



The Ombudsman Service could sit as a member of the end user representatives (consumers, small and medium-sized enterprises, self-employed workers, etc.) who barely understand the subtleties of energy regulations and help them in their everyday work, and therefore participate in building advices and discussions. Within this panel, the Ombudsman Service would play its normal part, which is to ensure the rights and obligations of the different players in the energy market, i.e. mainly the suppliers and consumers, are fulfilled, by taking into account the challenges and concerns of the various stakeholders of the energy market.
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