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ARGUED APRIL 13, 2012 DECIDED AUGUST 21, 2012 IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT _________________________________________ EME HOMER CITY GENERATION, L.P., ) ) Petitioner, ) ) v. ) No. 11-1302 (and ) consolidated cases) UNITED STATES ENVIRONMENTAL ) PROTECTION AGENCY, et al., ) Complex ) Respondents. ) REPLY IN FURTHER SUPPORT OF MOTION TO LIFT STAY As demonstrated in Respondents’ Motion to Lift the Stay (“EPA Mot.”), the Supreme Court’s decision in Environmental Protection Agency v. EME Homer City Generation, L.P., 134 S. Ct. 1584 (2014), makes clear that the extraordinary remedy of a stay pending review is not warranted. I.



The Court Can and Should Exercise Its Authority to Toll the Deadlines Contrary to Petitioners’ suggestion, see Ind. Resp. at 4-9, the Court has



equitable authority to return the parties as closely as possible to the status quo that would have existed had the stay not been imposed, including the authority to toll applicable deadlines as necessary to achieve this result. See EPA Mot. at 15-17; see also, e.g., Nken v. Holder, 556 U.S. 418, 421 (2009) (describing a stay pending review as part of the “traditional equipment for the administration of justice”)
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(citation omitted). Indeed, since complex regulatory challenges often take years to be resolved, if the Court did not have such authority, an interim stay pending review could unjustifiably have the same effect as vacatur of the rule, even in a case where the Court ultimately rules in the Agency’s favor on the merits. There also is no practical reason for the Court to decline to grant the relief requested by EPA. Without EPA’s suggested schedule adjustment, the Rule would have to go into effect with the original deadlines -- presumably a result that would be worse for Petitioners, not better. Furthermore, the revised deadlines suggested by EPA are entirely reasonable and feasible, and Petitioners’ arguments to the contrary, see, e.g., State Resp. at 10-14, are meritless.1



1



For example, while it is true that emission reductions have occurred, much of that reduction is attributable to CAIR, which the Transport Rule will replace, or to decreases in energy prices and demand that may well reverse. EPA Mot. at 10-11. Further, the Rule, with the revisions to the compliance dates requested by EPA, adequately addresses new and retired units and States’ ability to submit SIPs to modify the allocation of allowances if they wish. Supplemental Declaration of Reid Harvey (“Harvey Supp. Decl.”) ¶¶ 4-11. Industry Petitioners’ claim that downwind States have come into compliance, Ind. Resp. at 5-6, fails because it does not take into account the Clean Air Act’s requirement that upwind State emissions do not interfere with downwind States’ ability to remain in attainment. EPA Br., ECF1361451, at 81-86. Similarly, Industry Petitioners’ argument that allowances must be reallocated fails to account for the flexibility of the allowance allocation system, Harvey Supp. Decl. ¶¶ 4-7, nor is there any tangible reason to question the availability of sufficient allowances for sources to comply with the Phase I limitations in 2015. Id. ¶¶ 23, 24.



2
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Petitioners Have No Likelihood Of Success On The Merits Because the merits issues that were the primary basis for Petitioners’ stay



motions have now been decided against Petitioners by the Supreme Court, there is no basis for the extraordinary remedy of a stay to remain in place. While there are issues raised in Petitioners’ merits briefs that the Court did not address in its August 21, 2012 Opinion, even if the Court were to rule in Petitioners’ favor on those issues, that would warrant at most some adjustment to the Transport Rule, not its wholesale vacatur. Moreover, as demonstrated in EPA’s merits brief and discussed briefly below, those issues have no merit. Issues not raised in Petitioners’ opening briefs have been waived and are not properly before the Court. Industry Petitioners’ primary argument is that the Transport Rule results in over-control. Ind. Resp. at 10-15. That argument as to the Rule as a whole, however, has been rejected by the Supreme Court. While the Supreme Court noted that its holding did not preclude State-specific claims that the Rule as applied resulted in over-control in a particular State, only State-specific claims that were raised in Petitioners’ opening briefs are properly before the Court. EPA Motion to Govern, ECF1500830, at 8-10. Petitioners have not established that the claims they now rely on were properly preserved. Moreover, the claims lack merit. Much of Industry Petitioners’ argument is based on their claim that certain downwind areas were predicted to have air quality 3
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meeting the applicable standards by 2014. Ind. Resp. at 11-13. However, as demonstrated in EPA’s merits brief, Petitioners’ simplistic argument ignores the complexities of pollutant transport, in particular the multiplicity of connections between downwind and upwind states, and the fact that continued emission reductions are necessary to ensure that areas attaining the standard do not slip into, or revert to, nonattainment. EPA Br. at 81-86. Similarly, Petitioners’ claims that EPA did not adequately consider alternative cost levels, Ind. Resp. at 11-13, are contrary to the record. Id. at 36-42. Industry Petitioners’ claims that the Transport Rule results in over-control for Texas and South Carolina because EPA is regulating insignificant contributions, Ind. Resp. at 14-15, are based on material omissions and apples-to-oranges comparisons. Harvey Supp. Decl. ¶¶ 12-19. In fact, analysis of the record demonstrates that the emission reductions required by the Rule will not reduce any State’s contribution below the 1% screening threshold. Id. ¶¶ 16, 19. Petitioners compare Texas’ emissions of sulfate alone to a PM2.5 screening threshold that is defined based on the combination of sulfate and nitrate as the basis for their claim that EPA is requiring reductions below the screening threshold. Luminant Vacatur Mot. at 13-15. Petitioners ignore half of the equation, and thus their comparison is meaningless. Harvey Supp. Decl. ¶ 13. When the proper values are compared, it is clear that Texas’ contribution under the 4
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Rule does not fall below the 1% threshold. Id. ¶ 14. That conclusion is even clearer because Texas’ budget was subsequently increased. Id. ¶ 15. Furthermore, although Petitioners describe Texas’ maximum contribution as only “slightly” above the threshold, it is 20 percent above the threshold (.03 out of .15). Id. ¶ 13. Petitioners present no analysis at all to substantiate their claim for overcontrol of emissions from South Carolina, simply asserting that South Carolina’s maximum contribution was “only 0.1 ppb” above the screening threshold for ozone. Ind. Resp. at 15. To the contrary, South Carolina’s contribution is more than 20 percent over the ozone screening threshold (0.168 ppb out of 0.8 ppb). Harvey Supp. Decl. ¶ 18. Furthermore, data in the record demonstrate that the Rule’s required NOx emission reductions as a percentage of South Carolina’s total NOx emissions (from electric generating units and other sectors) would be far too small to reduce South Carolina’s contribution below the threshold. Id. ¶¶ 17-18. Industry Petitioners’ remaining issues, Ind. Opp. at 15-16, are addressed in EPA’s merits brief, where EPA demonstrates that they lack merit. EPA Br. at 36-42 (cost thresholds), 42-44 (“one-way ratchet” argument), 68-80 (modeling), and 59-67 (use of Integrated Planning Model). State Petitioners’ claim that EPA’s approval of CAIR SIPs precludes EPA’s promulgation of the Transport Rule FIPs, State Resp. at 2-7, is also without merit. EPA Br. at 49-53. First, Petitioners’ claim has almost no bearing on the required 5
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controls for annual emissions because (1) every State subject to those requirements, except Texas and South Carolina, is also subject to the requirements on account of the 2006 PM2.5 NAAQS, which was not addressed by CAIR, (2) EPA did not approve a full CAIR SIP for Texas, and (3) the South Carolina SIP was approved after this Court’s decision in North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008), which made clear that complying with CAIR did not satisfy the States’ interstate transport obligations. EPA Br. at 49-50. Petitioners’ claim also has limited impact with regard to the ozone-season controls. Id. at 50. In any event, there is no basis for Petitioners’ claim because the determination that approval of the CAIR SIPs did not eliminate EPA’s FIP obligation is compelled by the statute and the decision in North Carolina. The Clean Air Act requires that EPA must promulgate a FIP within two years of disapproving a SIP submission or making a finding of failure to submit a SIP unless both the State corrects the deficiency and EPA approves the plan or plan revision. 42 U.S.C. § 7410(c)(1). North Carolina made clear that the CAIR SIPs did not eliminate the deficiency of the States’ failures to address interstate transport. Therefore, EPA’s approval of those SIPs could not eliminate EPA’s statutory obligation to promulgate FIPs. EPA Br. at 51-53. Kansas and Georgia’s challenges to EPA’s disapproval of their SIPs, State Resp. at 7-8, are not before the Court in this case and have no bearing on whether 6
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the Transport Rule is valid. Moreover, their claims are based on a fundamental misstatement of the basis for EPA’s actions. EPA did not disapprove Kansas and Georgia’s SIPs and approve Delaware’s based on whether or not each would be subject to the Transport Rule. Rather, EPA’s modeling, which was also used in developing the Transport Rule, demonstrated that Kansas and Georgia made significant contributions to nonattainment or maintenance problems in other States and Delaware did not. Because their submitted SIPs contained no controls on those emissions, and provided no technical demonstration whatsoever to support a claim that Kansas and Georgia are not significantly contributing to downwind nonattainment and maintenance problems, those SIPs were disapproved. State Petitioners’ remaining arguments similarly lack merit, or, as discussed above, are not properly before the Court. EPA Br. at 53-58 (EPA properly addressed interference with maintenance), 97-115 (EPA provided adequate notice). III.



The Balance Of Harms Favors Lifting The Stay As demonstrated in the Motion, lifting the stay is needed to prevent further



delay in obtaining the public health benefits of the Rule and doing so would not cause irreparable harm to Petitioners. Nothing in Petitioners’ Oppositions undermines that conclusion. Unlike in their original stay motions, Petitioners do not now rely on claims that implementation of the Transport Rule will result in disruption of the supply of electricity. Rather, their claims of harm are based on 7
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the costs of compliance with the Rule. Such costs, however, do not represent irreparable harm, and, in any event, are exaggerated because Petitioners unreasonably assume that no allowances will be available for purchase. Such costs do not justify the continuing stay of a rule promulgated specifically in response to this Court’s order that EPA expeditiously remedy the faults it found in CAIR. Industry Petitioners’ only argument that they would be irreparably harmed by the implementation schedule requested by EPA is that Luminant’s cost of compliance would be unrecoverable. Ind. Resp. at 16-17. Yet, Petitioners provide no evidence for this assertion. Petitioners rely on the Declaration of Matthew Goering, but that Declaration also makes the bald assertion that the costs are not recoverable, without providing any rationale. Goering Decl. ¶¶ 2, 22. Thus, there is no basis for the Court to credit Petitioners’ claim.2 Furthermore, Petitioners’ cost estimates are based on the erroneous assumption that there will be no functioning market in allowances. Given the actual number of allowances available and the reality of how allowance markets have functioned in the past, including under the Transport Rule before it was stayed, Luminant’s expenditures are likely to be much lower than those claimed by 2



Furthermore, even the costs claimed by Petitioners are consistent with Luminant’s normal operations. See www.luminant.com/pdf/LUM-by-theNumbers-Final.pdf (Luminant has spent $2.8 billion over the last five years in plant improvements, including $850 million on environmental technology.) 8
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Petitioners. Harvey Supp. Decl. ¶¶ 20-24. State Petitioners’ similar claims of insufficient availability of allowances are also based on factual errors concerning the operation of the Rule. Id. ¶¶ 25-29. State Petitioners’ claim of harm to state sovereignty, State Resp. at 18-19, is based on an argument that the Supreme Court has decisively rejected, i.e., that EPA must give the States the opportunity to apportion the emission reductions needed to address interstate pollutant transport before EPA can promulgate a FIP. The Supreme Court has made clear that EPA has no such obligation, but rather that the Clean Air Act gives EPA the authority to promulgate a FIP when it has made a finding of failure to submit or disapproved a SIP submission without having to wait for further State processes. EME Homer City, 134 S. Ct. 1600-02. Thus, the States have no sovereign interest that is affected by the Transport Rule FIPs. The States’ claim that they will be administratively burdened by lifting the stay, State Resp. at 19-20, is similarly without merit. The Transport Rule FIPs are federal regulations and require no action by the States to become effective. While States may, for their own purposes, want to adopt SIP revisions to replace provisions of the FIP, such action is completely voluntary, and there is no reason States would have to undertake that process before a final decision is reached in this case, unless they voluntarily choose to do so. Harvey Supp. Decl. ¶¶ 8-11.



9
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In contrast to the lack of harm from lifting the stay, the public health benefits of implementing the Transport Rule are substantial. EPA Mot. at 9-13. Petitioners’ only response is to argue that air quality for particulate matter has been improving and some downwind areas now have air quality that meets air quality standards for PM2.5. Ind. Resp. at 18-19; State Resp. at 14-18. Petitioners do not address the status of ozone nonattainment areas, see EPA Mot. at 11. Nor do they address the fact that at least some of the reductions seen are the result of factors such as energy prices and reduced economic activity that could readily change in the future. Id. at 10. Nor is it the case, as alleged by State Petitioners, that regulations such as CAIR and the Mercury and Air Toxics Rule are adequate to address the ozone and PM2.5 problems addressed by the Transport Rule. Harvey Supp. Dec. ¶¶ 30-32. The Transport Rule is needed to ensure that the emission reductions required by downwind areas to achieve and remain in attainment occur in a timely and enforceable fashion. CONCLUSION The December 30, 2011 stay of the Transport Rule should be lifted. DATED: August 22, 2014



Respectfully submitted, SAM HIRSCH Acting Assistant Attorney General
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/s/ Norman L. Rave, Jr. JESSICA O’DONNELL NORMAN L. RAVE, JR. Environmental Defense Section Environment and Natural Resources Div. United States Department of Justice P.O. Box 7611 Washington, D.C. 20044 [email protected] (202) 616-7568 OF COUNSEL STEPHANIE HOGAN United States Environmental Protection Agency 1200 Pennsylvania Ave., N.W. Washington, D.C. 20460
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CERTIFICATE OF SERVICE I hereby certify that copies of the foregoing documents were served this 22nd day of August, 2014, on all registered counsel, through the Court’s CM/ECF system.



/s/ Norman L. Rave, Jr. Norman L. Rave, Jr. United States Department of Justice Counsel for Respondents
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