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4 Federalism and Violent Conflict Prevention, Management & Resolution Mechanisms SHAWN DAVID HOULIHAN



Whether federations have been set up in a “coming together” or a “holding together” way, all federations face conflicting interests. At a “meta level,” federalism is, in itself, a system of governance designed to address conflict characteristics in some societies, along their unique ethnic, linguistic, cultural, religious, territorial or economic fault lines. It is useful to note that eight of the twenty-five countries listed as most fragile in the Fragile States Index are either new federations or countries actively considering federal or federal-type options to some degree. Clearly, as the adage goes, countries are not difficult to govern because they are federal; they are federal because they are difficult to govern. However, at the other end of the spectrum we see longstanding federations are among the most robust forms of constitutional governance, including the United States (1787), Switzerland (1848), Canada (1867) and Australia (1901). These countries are amongst the longest, most continually operating constitutional systems anywhere in the world today. The relationship between federalism and conflict is complex, multi-layered and multidimensional, as is reflected in the structure of the 5th International Conference on Federalism itself. Indeed, conflict management issues will feature prominently in all five topics of the Conference, most notably here in Topic 4, along with Topic 3 on Unity in Diversity through Federalism. Under Topic 4 we will look specifically at the immediate relationship between the actual practice of federalism and the prevention, management and resolution of significant conflicts – that is, in dealing with root causes of deeprooted conflicts and/or issues that have the potential to spark major violence or political crises.



What factors have proven key to success (or failure) of federalism to play its potential role in reversing deep-seated conflict? On this question the case studies will present examples in which federal arrangements were chosen to resolve deep-rooted and even violent conflicts (e.g., Ethiopia, Sudan, Iraq, Bosnia-Herzegovina and Nepal). Some are widely perceived as working to
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moderate violent conflict, some have failed, and for others it is still too early to tell. What key factors have contributed to successes or failure in these cases? By deep-rooted conflict we refer to “divided societies” in which identity-based factors overlap with grievances about economic, social and/or cultural injustice. It is often relatively easy to identify viable federal arrangements that fit such conflict situations; the conditions under which they can be successfully implemented are far less straightforward. Operating under extremely difficult conditions, the results, especially in the short-term, will inevitably be mixed and ambiguous. Countries that have opted for federal or federal-type arrangements to address deeprooted conflict actually face the challenge of simultaneous, multiple transitions. Along with the already formidable challenge of transition from unitary/centralized to federal/decentralized governance, new federal states often inherit severely weakened civil services, destroyed infrastructure, insecurity, difficult geopolitical context, generally low levels of human capital, collapsed and/or corrupt economies, and weak judiciaries and political institutions (especially legislatures and political parties). The social capital so salient to trust building is often just as severely depleted; generally, issues of political culture and a nation’s experiences (or lack thereof) with democratic politics are clearly evident yet still poorly understood determinants of the results of such transitions. In these circumstances, unpacking the cause and effect of the success of federal arrangements and their contribution to durable peace is a significant methodological challenge. Cases from practitioners who have worked at establishing new federal systems in such challenging circumstances can help shed light on the prospects, limitations and key challenges to managing new federal arrangements in conflict-intense environments. It would also be useful to consider cases where these factors are so severe as to preclude (so far) successful peace settlements based on federal arrangements (e.g., Somalia), and what this tells us about the limits and potential of federalism to address deep-rooted conflict. Similarly, cases could look at prospective federations, like Sri Lanka, to provide insights as to the conditions in which federalism may contribute to sustainable peace. Finally, comparison to countries that have faced major conflicts, but not opted for federal-type constitutions would add additional insight. Particular attention should be given to some of the more prominent features of deep-rooted conflict over the past few decades (although some of these will be dealt with under other topics of the Conference). Conflict over resources – often mixed with ethnic identity issues – has often been a root cause of intractable conflicts. Countries that are blessed – or as often seems that case, “cursed” – with major natural resources such as oil, especially when they are geographically concentrated, face major difficulties to the prospect of federal arrangements ever taking hold. How federations are coping (e.g., Iraq, Nigeria, Sudan) or have coped (e.g., Mexico, Russia) with this challenge is of major interest to the
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Conference and should be front and foremost to any discussion about the role of federations managing violent, deep-rooted conflict. Another common feature of deep-rooted conflict has been the monopolization, or relative privilege, enjoyed by some groups over resources of the state – such as representation in public employment, access to education, health and other public goods, business opportunities, etc. Federal arrangements address these situations by providing previously disadvantaged groups with their own institutions and resources. How have these federal arrangements worked to improve equity in this respect? Have the results contributed to the balance among the objectives of promoting unity, diversity and equity? Or have they created new, centrifugal forces and new arenas of significant conflict? Closely related is the risk that decentralization of power and resources creates new local elites in the new constituent units who “capture” the benefits (jobs, investments, contracts, etc.) without the intended impact on equitable development, inclusion, etc. How were these challenges dealt with in older federations and even the more recent ones? Power sharing at the centre, for which federal practice provides a wide range of options, is often of seminal importance to reversing conflict dynamics. Especially important during negotiations and the early transitional periods is fair representation in cabinet and other coveted high offices. What has been the experience of ensuring genuine broader representation at the centre? Has this contributed to more sustained trust building and a bridging across groups? Or has it emerged as a zero-sum game of small elites, not conducive to broadening the commitment to new federal arrangements? What have been (or are) the major features of established federations’ experiences that may have relevance to emerging federations still coming out of deep-rooted conflict? Certain dominant features of deep-rooted conflicts will be dealt with under other topics, in particular matters of identity under Topic 3 and the organization of political participation under Topic 1. In Africa and elsewhere, how to accommodate multinational, multiethnic or multi-linguistic and religious identities is at the centre of debates over governance and nation building. Of the 25 established federations, 11 contain regional constituent units (some or all) that represent distinct ethnic groups: Switzerland, Canada, India, Nigeria, Malaysia, Spain, Belgium, Russia, Ethiopia, Bosnia and Herzegovina, and South Africa. This list includes old and new federations and runs across the spectrum from most to least fragile on the Fragile States index. How the organization of the constituent units interacts with the issues set out in the above paragraphs and how it affected the success or failure of federal arrangements to address them, should also be incorporated into cases under this topic.
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What has been the experience and results in use of “last-resort” mechanisms (e.g., courts, second chamber, referenda etc.) in resolving significant conflicts in federations? By “last resort” mechanisms, we refer to the means employed as final arbitrator of conflicts within federations. Usually but not always, this is the country’s Supreme Court or a special constitutional court. The effectiveness and legitimacy of an independent final arbitrator is crucial in all federations for giving force to the basic principle that one order of government cannot subordinate another order. Their role in managing conflict, by definition, can be direct and immediate, but sometimes the impact is more profound in the long term as the downstream effects of decisions are felt in the boarder political dynamics. Since the beginning of the federal experiment in the late eighteenth century, there has been tension between the roles played by the courts versus elected legislators in dealing with critical national questions, including over specifically federal questions such as the adjudication of infringements of one order of government by the other. In older federations, perhaps most famously the United States and similarly in Canada, the Supreme Courts have played salient roles in the evolution of the practice of federalism. Switzerland is famous for its practice of direct democracy in the use of referenda (Ethiopia has also employed referenda for specific situations when mandated by the House of Federation). South Africa’s 1996 constitution is an interesting case in that it provides for a powerful constitutional court but also takes a very strong approach under Chapter 3, which requires the respective spheres of government to demonstrate that all options at resolving a dispute have been exhausted before the matter can be determined by the Constitutional Court. In Ethiopia, final decisions for constitutional interpretation and federal relations generally lie with the House of Federation. The mode of representation in this chamber puts strong powers into the hands of the executives of the ethnically based regional states (to-date they are appointed by the state legislatures, though the constitution provides the option of direct election of representatives to the House of Federation). Indeed, each federation’s arrangements for such “last resort” conflict management create a unique set of incentives for actors in dealing with conflicts in federal relations. The behaviors of actors and the effectiveness of these “last resort” arrangements, under their specific national circumstances, may provide insights to practitioners in other countries. On one hand, resort to such measures -- e.g., a state or states taking the federal government to the country’s supreme court – may, in the end, be necessary and productive. On the other hand, it can also be a sign of failure in the broader system of federal relations, and even contribute to the deterioration of the underlying trust necessary for federal nation building.



Shawn David Houlihan 4



The classic area of disputes for federations is over jurisdiction, quite often revolving around claims that one order of government is infringing on the rights of another. Federal arrangements are inherently complex and very much subject to interpretation as well as to evolving national circumstances. Other common, significant conflicts -- i.e., those often prone to inducing violence or a serious political crisis – that have been subject to last resort decisions or actions in federations include: Disputes over internal borders, The creation of new constituent units, Revenue sharing, Natural resources control and ownership, The functioning of political institutions such as political parties and the conduct of elections, security arrangements, The status of religious institutions and practices, Rights of individuals and minorities, among others. Clearly, the stakes can be very high when conflicts get to this stage. Often, significant resources and many lives are at stake. There is also the impact of precedent setting for the longer-term evolution of the federation -- how decisions are perceived by different communities (whether their rights and interests within the federation have been properly and sufficiently respected) and the impact that has on broader political dynamics, and possibly even the survival of the federation itself. What has been the impact, direct or indirect, of last-resort constitutional mechanisms in dealing with significant conflicts – i.e., those with the potential to spark violent conflict or significant political crises -- in federations? Have the last resort arrangements proven to be sufficiently or insufficiently flexible in dealing with significant conflicts? Has too little or too much use been made of last-resort mechanisms? Has the experience been conducive or corrosive to other means of conflict management, such as through political bargaining? Are they sufficiently understood by key political actors, including potential spoilers of fragile, federal-based peace agreements? Are they perceived with equal legitimacy by different communities, and what is the effect of stronger or weaker legitimacy? When last resort arrangements have been utilized (or narrowly avoided), what has been the impact on relations amongst federal units (more or less effective governance, more or less trust building, etc.)? Has the presence or use of last resort mechanisms given birth to alternative innovative means of conflict management? Case studies should explore the actual experience in terms of: The “background story” of how and why the conflict came to (or narrowly avoided) the “last resort” stage. How the design of last resort mechanisms effects the incentives and behaviors of different actors in the case.
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The impact of resultant decisions or actions for ongoing federal relations. What lessons can be learned from how federations deal with security matters, including intergovernmental relations and traditional institutions and practices at the national and other levels? The third working session of Topic 4 will address federal aspects of dealing with security matters, including but not limited to IGR and traditional institutions and practices. The rationale of federal systems entails shared responsibility and intergovernmental coordination in different aspects of security. Managing security in multi-level governance systems is also receiving increasing attention with technology and globalization of crime and terrorism creating new challenges for intergovernmental coordination in all federal systems (including supranational coordination). In postconflict situations, the underlying causes and conditions of the conflict are still very much present, however federal arrangements take time to put in place and take root. Given the immediate risk of serious violent conflict in many countries, the division and coordination of responsibilities for security may be seen by some as a luxury that the country cannot afford. Another common factor in post-conflict situations is the need for combatant demobilization and the creation of nationally integrated defense or police forces that reflect the national makeup. This can even include the integration of previous antagonists. For many countries in transition, there is a very difficult and delicate balance of expectations for new power-sharing and trust-building arrangements, on the one hand, and the immediate exigencies of maintaining order, on the other. For Africa in particular, artificial borders inherited from colonial powers create additional security challenges that intermingle with the role federalism is intended to play in managing conflict in diverse societies. This is because when federal arrangements are in place, important “kin communities” cannot be included in the new constituent units because they span international borders. This creates special tensions in which the priorities of the center (e.g., security) and the bordering constituent unit (e.g., trade and mobility) may be at odds. Has the country found a good balance in the division of powers and responsibly for security? How has the balance changed over time? Does each order of government respect the others’ powers and responsibilities? Is the tendency towards intergovernmental coordination or towards the over-stepping of authorities? Are the police and other security forces perceived with a similar level of legitimacy and trust among different groups? Otherwise, how can these variations be assuaged? What new challenges and innovations for intergovernmental coordination have emerged in face of global crime and terrorism threats and what has been the impact on federal relations
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among different communities? What are the results in terms of performance, with respect to efficiency and effectiveness of meeting key security challenges of the country? As already noted, another feature of many of the newer federations is, by definition of their status as “fragile states,” their generally low capacity to reach and guarantee security and rule of law for all citizens in all parts of the country. In contrast, traditional practices and institutions are present, well-established, and have de facto authority and legitimacy with respect to certain issues within their respective communities. In diverse societies, these institutions and practices will vary, possibly creating issues of unequal treatment of citizens nationally or within a constituent unit. Furthermore, such practices can be in conflict with nationally guaranteed rights (not least related to gender) and important common values upon which the national polity is trying to build a new, shared future. In light of these circumstances, some countries are finding it a delicate but important balance to incorporate informal, traditional structures and practices for maintaining peace and rule of law, and m for peace building more generally. What are the experiences and challenges of integrating traditional conflict resolution options within an intergovernmental framework with other “formal sector” security and peace building approaches?



Recommended Reading George Anderson,2008. Federalism: An Introduction. Oxford: Oxford University Press, Ronald Watts, 2008. Comparing Federal Systems. Montreal and Kingston: McGill-Queen’s University Press, 3rd edition.
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