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1 2



Honorable Salvador Mendoza Jr.



3 4 5 6 7



UNITED STATES DISTRICT COURT EASTERN DISTRICT OF WASHINGTON



8 9 10



GABRIEL GOMEZ MACIEL,



11



Plaintiffs, JOINT STATUS REPORT AND NOTICE OF SETTLEMENT AGREEMENT



12



v. 13 14 15 16



Case No. 2:17-cv-0292-SMJ



MYLISSA COLEMAN, in her official and individual capacities; CITY OF SPOKANE, Defendants.
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Pursuant to the Court’s order dated November 22, 2017, ECF No. 19, Plaintiff Gabriel Gomez Maciel and Defendants City of Spokane, et al., submit



3



this joint status report advising that they have entered into a settlement agreement.



4



The parties have attached the Settlement Agreement and Release (“Settlement”).



5



See Ex A.
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I. INTRODUCTION AND BACKGROUND



7



On August 21, 2017, Plaintiff Gabriel Gomez Maciel filed the above-



8 9 10



captioned action against the City of Spokane and Mylissa Coleman, an officer of the Spokane Police Department. See ECF No. 1. The lawsuit alleged the actions taken by Defendant Coleman against Plaintiff on August 24, 2014 violated Plaintiff’s constitutional and statutory rights. Specifically, Plaintiff’s Complaint



11



alleged that Defendants have no authority to detain or to extend any detention for 12



purposes of investigating immigration status or transferring custody of an 13



individual to federal immigration enforcement officers, and that such actions 14



violate the Fourth Amendment of the United States Constitution, the State of



15



Washington Constitution, and the Washington Law Against Discrimination. The



16



lawsuit also alleged Defendant City of Spokane’s policies unlawfully authorized



17



officers to seize individuals and extend detentions for purposes of investigating



18



and enforcing potential civil immigration violations. Plaintiff sought



19



compensation for the damages incurred, as well as declaratory and injunctive



20



relief prohibiting Defendants from causing similar harm as alleged.



21 22 23



Defendants denied Plaintiff’s claims and asserted their actions and policies were lawful under the circumstances and did not violate Plaintiff’s constitutional or statutory rights. Joint Status Report and Notice of Settlement Agreement - 1 Case No. 2:17-cv-0292-SMJ
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Through a joint status report and discovery plan submitted on October 12, 2017, the parties notified the Court of their ongoing settlement discussions. ECF



3



No. 11 at 6. On November 13, 2017, the parties notified the Court that the case



4



has settled. ECF No. 18. The parties have now reached a mutually agreeable



5



Settlement Agreement and Release, which has now been submitted for signatures.



6



Ex. A.
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II. TERMS OF SETTLEMENT AGREEMENT After engaging in discussions, the parties agreed to compromise the disputed claims as follows: that Defendant City of Spokane will revise the Spokane Police Department Policy Manual in accordance with Appendix A of the Settlement. Defendant City of Spokane will also provide training to all



11



commissioned officers of the Spokane Police Department regarding the revisions 12



to the Policy Manual. The parties also agree that the City of Spokane will make a 13



settlement payment of $49,000 to counsel for Plaintiff. From that amount, 14



$30,000 will be paid to Plaintiff as general damages, and $19,000 will be received



15



by counsel for Plaintiff as attorneys’ fees. The parties agree that the compromise



16



of the disputed claims shall not in any way be construed as an admission that any



17



party has acted wrongfully with respect to the other, which is expressly denied.



18 19



III. NOTICE OF CASE RESOLUTION Pursuant to the Settlement, Defendants will provide notice to Plaintiff upon



20



completion of all obligations under the agreement. Within one week of that date



21



Defendants shall tender payment to Plaintiff’s counsel in the manner outlined in



22



the Settlement, and Plaintiff will then move for this Court to dismiss the case.
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Dated this 13th day of December, 2017. Respectfully submitted, For Plaintiff: NORTHWEST IMMIGRANT RIGHTS PROJECT



ACLU OF WASHINGTON FOUNDATION



s/ Matt Adams Matt Adams, WSBA #28287



s/ John Midgley John Midgley, WSBA #6511 901 Fifth Avenue, Suite 630 Seattle, WA 98164 (206) 624-2184 ext. 290 [email protected]
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filed 12/13/17



s/ Glenda M. Aldana Madrid Glenda M. Aldana Madrid, WSBA #46987 s/ Leila Kang Leila Kang, WSBA #48048 615 Second Avenue, Suite 400 Seattle, WA 98104 (206) 957-8611 [email protected] [email protected] [email protected] For Defendants: s/ Nathaniel J. Odle Nathaniel J. Odle, WSBA #39602 Attorney for Defendants Mylissa Coleman and City of Spokane OFFICE OF THE CITY ATTORNEY 808 W. Spokane Falls Blvd. Spokane, WA 99201-3326 (509) 625-6225 [email protected]
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CERTIFICATE OF SERVICE



1 2



I, Leila Kang, hereby certify that on December 13, 2017, I electronically 3 4



filed the foregoing with the Clerk of the Court using the CM/ECF system, which will send notification of such filing to the following:



5



Nathaniel J. Odle



[email protected]



John Midgley



[email protected]



Matt Adams



[email protected]



Leila Kang



[email protected]
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Glenda M. Aldana Madrid [email protected]



10 11



And I hereby certify that I have mailed by United States Postal Service the document to the following non-CM/ECF participants: None.



12 13 14 15 16 17



Dated: December 13, 2017. s/ Leila Kang Leila Kang, WSBA #48048 615 Second Avenue, Suite 400 Seattle, WA 98104 (206) 957-8608 [email protected]
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EXHIBIT A
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APPENDIX A NWIRP/ACLU‐WA Suggested Revisions to Spokane Police Department Policy Manual Policy 402 Bias‐Based Policing 402.2 POLICY The Spokane Police Department is committed to providing law enforcement services to the community with due regard for the racial, cultural or other differences of those served. It is the policy of this department to provide law enforcement services and to enforce the law equally, fairly and without discrimination toward any individual or group. Race, sex (including pregnancy, gender identity, and sexual orientation), age (40 or older), religion, creed, color, national origin, ancestry, disability, marital status, familial status, genetic information, veteran or military status shall not be used as the basis for providing differing levels of law enforcement service or the enforcement of the law. 402.3 RACIAL‐ OR BIAS‐BASED PROFILING PROHIBITED Racial‐ or bias‐based profiling is strictly prohibited. Race alone is not enough to establish reasonable suspicion or probable cause. However, nothing in this policy is intended to prohibit an officer from considering factors such as race or ethnicity in combination with other legitimate factors to establish reasonable suspicion or probable cause (e.g., suspect description is limited to a specific race or group). 402.8 TRAINING Each member of this department will be required to complete an approved refresher training course every five years, or sooner if deemed necessary, in order to keep current with changing community trends (RCW 43.101.410(c)).



Policy 422 Arrest or Detention of Foreign Nationals 422.7 FOREIGN NATIONALS WHO DO NOT CLAIM IMMUNITY These policies and procedures apply to foreign nationals who do not claim diplomatic or consular immunity. Officers shall arrest foreign nationals only under the following circumstances: (a) There is a valid judicial warrant issued for the person's arrest. (b) There is probable cause to believe that the foreign national has violated a federal criminal law, a state law, or a local ordinance. Officers are committed to providing service and enforcing laws in a fair and equitable manner. Officers do not rely solely on race, ethnicity, national origin or immigration status as a basis for probable cause or reasonable suspicion or as a motivating factor in making law enforcement decisions. Officers shall not contact, question, delay, detain or arrest an individual because s/he is suspected of violating immigration laws.
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Requesting adequate identification as part of a criminal investigation is necessary and appropriate. However, officers should not: (a) Request specific documents relating to someone’s immigration status such as a passport, alien registration card, or “green card,” unless the officers are conducting a criminal investigation where the civil immigration status is relevant to the crime under investigation. When a person fails to produce a driver’s license or identity card upon request as required by state law, it is not a violation of this policy for an officer to inquire whether the person has any other form of identification, such as a passport.



Officers shall not use stops for minor offenses, the provision of assistance during traffic accidents, or requests for voluntary information as a pretext for discovering a person’s immigration status. International treaty obligations provide for notification of foreign governments when foreign nationals are arrested or otherwise detained in the U.S. Whenever an officer arrests and incarcerates a foreign national or detains a foreign national for investigation for over two hours, the officer shall promptly advise the individual that he/she is entitled to have his/her government notified of the arrest or detention. If the individual wants his/her government notified, the officer shall begin the notification process. 422.7.1 ARREST PROCEDURE This procedure applies to detentions of more than two hours. Whenever an officer physically arrests or detains an individual for criminal investigation and the officer reasonably believes the person to be a foreign national, the officer shall inquire to determine the person’s citizenship. If the individual claims citizenship of one of the countries for which notification of the consulate/embassy is mandatory, officers shall provide Combined Communications Center with the information below as soon as practicable, regardless of whether the individual desires that the embassy/consulate be notified. This procedure is critical because of treaty obligations with the particular countries. The list of countries and jurisdictions that require notification can be found on the U.S. Department of State website. Officers shall provide Combined Communications Center with the following information concerning the individual: • Country of citizenship. • Full name of individual, including paternal and maternal surname if used. • Date of birth or age. • Current residence. • Time, date, place, location of incarceration/detention, and the 24‐hour telephone number of the place of detention if different from the Department itself.
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Policy 428 Immigration Violations 428.1 PURPOSE AND SCOPE All individuals, regardless of their immigration status, must feel secure that contacting law enforcement will not make them vulnerable to deportation. Officers shall not contact, question, delay, detain or arrest an individual because s/he is suspected of violating immigration laws. Officers should not attempt to determine the immigration status of crime victims and witnesses or take enforcement action against them due to that immigration status. Undocumented presence, in and of itself, is not a criminal violation. Nothing in this policy is intended to restrict officers from exchanging legitimate law enforcement information with any other federal, state, or local government entity (Title 8 U.S.C. § 1373 and 8 U.S.C. § 1644). The immigration status of individuals is generally not a matter for police action. It is incumbent upon all employees of this department to make a personal commitment to equal enforcement of the law and equal service to the public regardless of immigration status. Confidence in this commitment will increase the effectiveness of the Department in protecting and serving the entire community. 428.2 DEPARTMENT POLICY DHS has primary jurisdiction for enforcement of the provisions of Title 8, United States Code (U.S.C.) dealing with illegal entry. When assisting DHS at its specific request, or when suspected criminal violations are discovered as a result of inquiry or investigation based on probable cause originating from activities other than the isolated violations of Title 8, U.S.C., §§ 1304, 1324, 1325 and 1326, this department may assist in the enforcement of federal immigration laws. However, a request from DHS does not provide legal basis to stop or detain an individual, or to prolong the detention of an individual. Officers must have an independent legal basis to stop or detain any individual. It is the policy of this department that we do not ask about immigration status unless it is directly related to the crime being investigated. 428.3 PROCEDURES FOR IMMIGRATION COMPLAINTS Persons wishing to report immigration violations should be referred to the local office of the U.S. Immigration and Customs Enforcement (ICE). SPD staff should not call ICE on their behalf. The Employer Sanction Unit of ICE has primary jurisdiction for enforcement of such immigration violations, under Title 8, U.S.C. 428.3.1 BASIS FOR CONTACT Unless immigration status is relevant to another criminal offense or investigation (e.g., harboring, smuggling, terrorism), the fact that an individual is suspected of being an undocumented alien shall not be the basis for contact, detention or arrest. 428.3.2 SWEEPS The Spokane Police Department does not independently conduct sweeps or other concentrated efforts to detain suspected undocumented aliens. When enforcement efforts are increased in a particular area, equal consideration should be given to all suspected violations and not just those affecting a particular race, sex (including pregnancy, gender identity, and sexual orientation), age (40 or older), religion, creed, color, national origin, ancestry, disability, marital status, familial status, genetic information, veteran or military status. Settlement Agreement and Release, Appendix A - 3 Gomez Maciel v. City of Spokane, et al., No. 2:17-cv-00292 (E.D. Wash. 2017)
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The disposition of each contact (e.g., warning, citation, arrest), while discretionary in each case, should not be affected by such factors as race, sex (including pregnancy, gender identity, and sexual orientation), age (40 or older), religion, creed, color, national origin, ancestry, disability, marital status, familial status, genetic information, veteran or military status. 428.3.3 DEPARTMENT OF HOMELAND SECURITY (“DHS”) REQUEST FOR ASSISTANCE If a specific request is made by DHS or any other federal agency, this department will provide available support services, such as traffic control or peacekeeping efforts, during the federal operation. Members of this department should not participate in such federal operations as part of any detention team unless it is in direct response to a request for assistance on a temporary basis or for officer safety. Any detention by a member of this department should be based upon the reasonable belief that an individual is involved in criminal activity. 428.4 U‐VISA/T‐VISA NONIMMIGRANT STATUS Under certain circumstances, federal law allows temporary immigration benefits to victims and witnesses of certain qualifying crimes (8 USC § 1101(a)(15)(U and T)). A declaration/certification for a U‐ Visa/T‐Visa from the U.S. Citizenship and Immigration Services must be completed on the appropriate U.S. Department of Homeland Security (DHS) Form I‐918B or I‐914B by law enforcement and must include information on how the individual can assist in a criminal investigation or prosecution in order for a U‐Visa/T‐Visa to be issued. (a) Review the instructions for completing the declaration/certification if necessary. Instructions for completing Forms I‐918B/I‐914B can be found on the U.S. DHS web site at http:// www.uscis.gov/portal/site/uscis.
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