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IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION NOTICE OF MOTION NO.180 OF 2016 IN WRIT PETITION NO.1658 OF 2012 WITH WRIT PETITION NO.547 OF 2017 Sameer Subhash Patil In the matter between Sameer Subhash Patil and Another vs. The State of Maharashtra and Ors.



...Applicant ...Petitioners ...Respondents



Mr. S.V. Bane, for the Petitioner in WP. No. 1658 of 2012 Mr. J.M. D'silva, for the Petitioner in WP. No.547 of 2007. Mr.   Girish   Utangale   a/w.   Mr.   Suyash   Gadre   and   Mr.   Chetan  Mhatre, for Respondent No. 2. Mr. Vijay Thorat i/b. Mr. Ashish Dubey, for Respondent No. 3. Ms. Uma PalsuleDesai, AGP for the RespondentState. CORAM :  SHANTANU KEMKAR &      SMT. ANUJA PRABHUDESSAI, JJ. DATE :



SEPTEMBER 13, 2017



P.C.: .



In   spite   of   oral   statement   being   made   on   behalf   of 



Respondent No. 3 on various occasions and on 7 th September, 2017  that within  a week the concrete proposal in regard to the schedule  for   payment   of   the   transit   rent   to   all   the   tenants   shall   be  submitted, again the learned counsel is seeking two weeks time to  submit the said proposal. 
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2.



Having gone through the earlier orders, we decline the 



Respondent No. 3 to grant further time.



3.



IN   view   of   the   earlier   order,   we   direct   the   first 



Respondent to take necessary steps for recovery of the amount as  per   the   letter   submitted   by   Respondent   No.   2   to   the   Collector,  Mumbai   in   regard   to   the   immovable   and   movable   properties   of  Respondent No. 3 so as to recover the outstanding amount towards  the transit rent.



4.



As   already   observed   in   the   order   dated   21 st  October, 



2016 passed by this Court, all the arrears shall be appropriated  and   adjusted   and   thereafter   be   paid   to   the   eligible  tenants/occupants.   The   letter   which   has   been   written   by  Respondent   No.   2   to   the   Collector,   Mumbai   shall   be   taken   as   a  Certificate   of   the   arrears   of   land   revenue   for   the   purpose   of  effecting recovery. The Collector shall complete the process within a  period of eight weeks from the date of this order. The list of the  properties already given by the Respondent No. 2 to the Collector,  Mumbai shall be taken into consideration for the appropriate steps  of   recovery.   The   concerned   Collectors   be   also   informed   by   the 
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Collector,   Mumbai   accordingly,   for   taking   necessary   steps   of  recovery   of   the   amount   and   this   order   will   be   applicable   to   the  other Collectors also.



5.



List the matter on 17th November, 2017 (HOB). 



  (SMT.ANUJA PRABHUDESSAI, J.)      (SHANTANU KEMKAR, J.)
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION NOTICE OF MOTION NO. 180 OF 2016 IN WRIT PETITION NO. 1658 OF 2012 Sameer Subhash Patil in the matter of Sameer Subhash Patil versus The State of Maharashtra and Ors.



}



Applicant



}



Petitioner



} }



Respondents



Mr. Sandeep Vasant applicant/petitioner.



for



Bane



the



Mr. G. D. Utangale with Mr. Chetan Mhatre i/b. M/s. Utangale and Co. for respondent no. 2. CORAM :- S. C. DHARMADHIKARI & B. P. COLABAWALLA, JJ. DATED :- OCTOBER 21, 2016 P.C. :-



1.



By this notice of motion, the petitioner is seeking reliefs in



terms of prayer clauses (a) to (c), which read thus:a) That pending the hearing and final disposal of the said petition, this Hon'ble Court may be please to direct and order to Respondent No. 3 to pay Petitioner the arrears of rent from the Month of May 2010 to January 2016 i.e. Rs.8,27,424/- (as per statement Exhibit at “B” and “C” ) and further direct to pay transit rent @ Rs.29,400/- p.m. w.e.f. February 2016 till handover alternate accommodation to petitioner.
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b) That pending the hearing and final disposal of the said petition this Hon'ble Court may be please to direct and order to Respondent No. 2 will not grant any further permission to Respondent No. 3 till he pay petitioner the arrears of rent from the Month of May 2010 to January 2016 i.e. Rs.8,27,424/-. c) That pending the hearing and final disposal of the said petition this Hon'ble Court may be please to direct and order to Respondent No. 2 to cancel NOC of Respondent No.3 till transit rent will be paid to petitioner the arrears of rent Rs.8,27,424/- and further transit rent @ Rs.29,400/p.m. w.e.f. February 2016 till handover alternate accommodation to petitioner.



2.



By prayer clause (d), the petitioner is seeking a direction to



respondent no. 1 to initiate action in accordance with law.



3.



This notice of motion has been moved in the pending writ



petition by the occupant, who has stated that the premises which were to be allotted to him in the reconstructed/redeveloped area have still not been allotted to him. The petitioner has vacated the existing or old shop premises in his possession.



There is an



agreement executed between the petitioner and respondent no. 3, whereunder, he has agreed to pay him rent/transit rent till the redevelopment and reconstruction is complete.



However, the



petitioner has not been paid the amounts as agreed.



The



petitioner is, therefore, incurring expenses for his transit accommodation. Further, the petitioner, though promised of an allotment of the shop premises on the ground floor as per the order passed on 7th June, 2012, has still not been allotted the Page 2 of 6 J.V.Salunke,PA
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alternate premises. Respondent no. 3 has stopped payment of transit



rent



and



has



also



not



completed



the



redevelopment/reconstruction work.



4.



On such a notice of motion, we had issued notice to



respondent no. 3. Respondent no. 3 has been duly served, as per the report of the Registry.



We had passed an order on 12 th



August, 2016, pursuant to which, it is indicated that the bailiff attached to the Court of Small Causes, Mumbai served on respondent no. 3 the sealed packet.



Respondent no. 3 was



identified by the petitioner. The report of the bailiff shows that respondent no. 3 is duly served. We can, therefore, proceed on the footing that he has nothing to controvert or deny insofar as the factual matters are concerned.



5.



On the earlier occasions and even today, we inquired from



Mr. Utangale, who appears for respondent no. 2 as to why the second respondent has not been proceeding against the defaulter/third respondent though he has not taken any steps in pursuance of the NOC obtained by him.



6.



Mr. Utangale, on instructions states that the No-objection



Certificate was issued in the name of respondent no. 3 on 8 th June, 2009. Respondent no. 3 is the owner as well as developer. Page 3 of 6 J.V.Salunke,PA
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He obtained the IOD and Commencement Certificate from the Municipal Corporation of Greater Mumbai on 14th October, 2009 and 27th October, 2010 for construction of composite building, namely, rehab and sale.



The Commencement Certificate is



obtained for ground plus 10 floors as per the amended plan. The respondent no. 3 has completed the construction of composite building ground plus 9 floors. The work has completely stopped from 2014. As per the amended plan, there are 14 shops on the ground floor and 11 shops on the first floor. During the site visit on 20th September, 2016, it was observed that out of 14 shops on the ground floor, 8 shops are occupied and operational, though the Occupation Certificate for the ground floor is not obtained. Yet, such occupation is tolerated even by the Municipal Corporation.



A show cause notice has been issued by the



Municipal Corporation.



However, it has been reported that



though warned, the third respondent has not paid the transit rent nor has taken steps to complete the construction and rehouse the tenants/occupants.



7.



It is in these circumstances that the latest report is placed



on record by Mr. Utangale. We mark it as 'X' for identification.



8.



In terms of this report, we direct the second respondent to



initiate such action as is permissible in law, including attaching Page 4 of 6 J.V.Salunke,PA
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the movable and immovable properties of the third respondent so as to recover the outstanding amount towards the transit rent. All the arrears in relation thereto shall be appropriated and adjusted



and



thereafter



paid



over



to



the



eligible



tenants/occupants like the petitioner. As far as the other action is concerned, Mr. Utangale stated, on instructions, that if all the occupants and tenants get together and request respondent nos. 1 and 2, these respondents would take appropriate steps, namely, for acquisition of the property. Thereafter, they would complete the construction at site and rehouse each of the eligible occupants and tenants of the premises. However, Mr. Utangale states that one or two persons making the request would not be feasible. The acquisition proposal cannot be moved unless all indicate their agreement and apply for acquisition of the property/land in terms of the powers conferred in the second respondent.



9.



In the light of the above, we direct the second respondent to



proceed against the third respondent insofar as the recovery of arrears of transit rent/compensation. Let the steps be taken in accordance with law.



The second respondent can, for that



purpose, seek assistance of the Collector, Mumbai City.



The



Collector shall, upon a certificate of the arrears provided by the second respondent, proceed to recover the sum thereunder as Page 5 of 6 J.V.Salunke,PA
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arrears of land revenue. The Collector to thereafter, complete the process within a period of eight weeks from the date of receipt of the certificate from the second respondent.



10.



We list the notice of motion on 13th January, 2017 for



reporting compliance and further directions. (B.P.COLABAWALLA, J.)



(S.C.DHARMADHIKARI, J.)
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