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GUEST ARTICLE



How Many Bicameral Legislatures Are There? PHILIP NORTON Once a body has been defined as a legislature, it can then be identified as being either unicameral or bicameral. Listing those legislatures that have a single chamber and those that have two should, therefore, be a straightforward task. However, there is some ambiguity as to what constitutes a second chamber. Three examples are offered of legislatures that are formally defined as unicameral but which exhibit characteristics of bicameralism. The examples are those of Botswana, Iran and the European Union. They serve to raise the question of whether the number of legislatures listed as bicameral should be increased and what we understand by the term second chamber.



Legislatures, according to my own definition, 'are constitutionally designated institutions for giving assent to binding measures of public policy, that assent being given on behalf of a political community that extends beyond the govemment elite responsible for formulating those measures'.' This helps rescue legislatures from the definition sometimes provided in dictionaries and textbooks: namely, that they are law-making bodies. They are not. Rather, they are law-effecting bodies. Executives typically 'make' law - that is, craft the measures of public policy - but it is legislatures that must approve them in order for them to be law. Before giving approval, they may re-write, amend or even reject the measures, but it is the function of assent-giving that defines them. Legislatures are ubiquitous. Of the 191 member states of the United Nations, all bar eight have a national legislature. As various writers point out, a legislature is normally composed of one or two chambers. It is only
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relatively recently that we have become aware of the prevalence of unicameral legislatures. In 1980, Olson - drawing on the work of Herman and Mendel wrote that 'The countries of the world divide almost equally between those with unicameral legislatures and those with bicameral, or two-chamber, parliaments'.^ More recently, drawing on more complete data, Louis Massicotte has recorded that 'bicameral legislatures are vastly outnumbered by unicameral ones (some 64 per cent of the total)'.^ Bicameral legislatures, then, are in a minority. Massicotte discusses the variables correlated with unicameralism and the historical trend towards unicameralism. My concem here is not to do with the reasons for the existence of unicameral or bicameral legislatures, but simply with how many bicameral legislatures there are. On the face of it, this should not be a matter of dispute. If there is a national legislature, then we can determine whether it has one or two chambers and categorise it accordingly. In most cases, this is patently so. No one can dispute that the USA and the United Kingdom have bicameral legislatures. There is a debate to be had as to the role and impact of second chambers in bicameral legislatures. Some may be strong, in the sense of enjoying - and exercising - powers co-equal, or similar, to those of the first chamber. Others may be weak, having the status of a junior partner. There are various examples of asymmetrical bicameralism. However, even if weak, there exists a formally designated second chamber. My concem is not with the role and effect of those second chambers that are constitutionally designated parts of the national legislature. My concem rather is with bodies that have the characteristics of second chambers but which are not formally recognised as second chambers. There are some countries, and one supranational decision-making entity, that are formally deemed unicameral but, in practice, have a claim to have bicameral legislatures. Let me identify three cases where this arises. Two of these derive from the fortuitous coincidence of teaching two MA students, in different years, who have worked in their national legislatures and who elected to write their dissertations on the subject of their legislature and the contention that their supposedly unicameral legislature had, in fact, the characteristics of a bicameral legislature.'* The three cases are those of Botswana, Iran and the European Union. BOTSWANA



According to Section 51 of the Constitution of the Republic of Botswana, 'Parliament of Botswana shall consist of the President and the National Assembly'. The National Assembly consists of the president (ex officio), 40 elected members, four specially elected members, the attomey general, and the speaker, who may or may not be a member of the Assembly.^ The
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legislative process is detailed in the Handbook for Members of the National Assembly. 'No Bill can become law until it has been approved by the National Assembly and assented to by the President.'^ This appears a straightforward case of a unicameral legislature and Botswana is listed by Massicotte as a country that has never had a second chamber. However, what this ignores is the existence of the House of Chiefs. Traditional chiefs have wielded considerable influence in Botswana. Though their powers were reduced under British rule and they have been overshadowed post-independence by an elected National Assembly, they are nonetheless an important element in Botswana society and are accorded a role in the political process. This role is stipulated in the constitution. Section 85 provides that 'The House of Chiefs shall consider the copy of any bill, which has been referred to it under the provisions of Section 88 (2) of the same Constitution'. Section 88 (2) covers 'the provisions of the Constitution, the organisational powers of administration of customary courts, customary laws, the ascertainment or recording of customary law and or tribal organisation or tribal property'. The House of Chiefs thus has to be consulted on matters affecting the constitution or traditional laws. It is a formally constituted body. It has 15 members (eight chiefs, four elected sub-chiefs, and three members chosen by the elected members and who have not been active in politics for five years) and each parliamentary year (session) has two or three meetings, each lasting two weeks on average.^ It is an institutionalised body, with clear and established procedures. Bills referred to it have a first reading, second reading, consideration of house resolution, and adoption of resolution. At second reading, clauses of the bill are considered in detail; clauses may be amended or rejected. Any resolution is forwarded to the clerk of the National Assembly and the bill retumed for its second reading in the National Assembly. The minister in charge of the bill reports the resolutions of the house. The house also has procedures which it employs for engaging in administrative oversight. Members can ask questions of ministers. The number is not great - a total of 216 in the five-year period from 1995 to 1999 inclusive - but they do elicit some response from government.* They may seek information and in so doing raise issues of concem to the public or particular sections of the public. The questions are put in a dedicated Question Time, with the opportunity for supplementary questions. Occasionally in response to questions, action is taken. The house also has the opportunity to debate motions put down by members. Various issues are the subject of debate each session, to which govemment responds. On occasion, ministers agree to what is proposed or offer an explanation as to what is being done. The impact of the house in the legislative process is extremely limited. The number of bills referred to it is very small. In the period from 1995 to 1999, the National Assembly passed 123 bills. Of these, only six (just under
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five per cent) were referred to the House of Chiefs.^ The National Assembly is free to ignore recommendations made by the chiefs. This may influence deliberations, as the house tends not to create significant problems for bills. It debates them but avoids voting on them and only occasionally suggests amendments. However, the house has significance, albeit limited, from an institutional perspective. It ensures that bills of constitutional significance are not enacted quickly - or at least not as quickly as other bills. Most bills pass through the National Assembly on motions of urgency. As a result, it is possible for bills to be passed within a week from the day of presentation. However, bills referred to the House of Chiefs stand referred by 30 days, so in effect referral to the house delays a bill by a month.'° This at least provides time not only for the House of Chiefs to debate the measure but also for wider opinion to be expressed. The House of Chiefs thus has a limited role in the legislative process in Botswana, but it is a role nonetheless and it is one that is stipulated by the constitution. Certain bills have to be referred to the house after their first reading in the National Assembly and the resolutions of the house on the bill are reported to the Assembly before it can continue its consideration of them. The house is a collective entity and fulfils roles that are associated with a legislature. It is listed, along with the National Assembly, on the website of 'the Parliament' of Botswana." Though the website refers to it as an advisory body, the house effectively enjoys joint billing with the National Assembly. Though the House of Chiefs is referred to as distinct from the parliament, the objectives of the clerk include 'developing and enforcing parliamentary procedures, rules and regulations, conduct of parliamentary business including that of the house of chiefs and of self-conduct of members'. On the face of it, it thus has the characteristics of a second chamber. IRAN



Iran had a Senate during the reign of the shah but it was abolished following the revolution. It was viewed as a part of the old regime. Since then, the country has been seen, and sees itself, as having a unicameral legislature. According to Article 58 of the Iranian Constitution: The legislative power shall be exercised by the Islamic Consultative Assembly which consists of representatives elected by the people and its approval, after passing through the proceedings set forth in the following articles, shall be notified to the Executive and judiciary for implementation. This again appears a straightforward case. However, the constitution also establishes a Guardian Council. Under article 93 of the constitution: 'Without
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the Guardian Council, the Islamic Consultative Assembly shall have no legal validity and credibility, only in the case of approving the credentials of its representatives and electing the 6 jurist members of the Guardian Council.' The Guardian Council is vested with responsibility for checking that all bills passed by the Consultative Assembly comply with the provisions of the constitution and with Islam. (It also oversees elections of the president and members of the Consultative Assembly.) As a body for checking compliance with the constitution and with Islam, the Guardian Council may be seen as having the characteristics of a constitutional court. However, the important points to consider are that all bills are referred to the council and its decisions are not final. It has the capacity to declare measures incompatible with the constitution or with Islam, but the Consultative Assembly has the power to challenge the council. Indeed, it is possible for a bill to be subject to a navette, shuttling back and forth between the two. The Guardian Council itself has utilised its position to push its powers some way beyond those formally stipulated in the constitution and on occasion has sent a bill back because the clauses are vague and demanding of more clarity.'^ Some of its decisions, utilising its powers to challenge measures on grounds of conflicting with the constitution or Islam, are contentious. The Consultative Assembly, in the sixth Majlis (the legislative term 20002004), passed a bill raising the legal age of marriage (to 15 for girls and 18 for boys). This was rejected by the Guardian Council on the grounds that it was contrary to Islamic law, under which girls are deemed to reach puberty at nine and boys at 15. The bill then shuttled between the two chambers.'^ There are thus grounds for seeing the Guardian Council as resembling more a second chamber than a constitutional court. This is reinforced by the existence of an Expediency Council, to which bills can be referred in the event of a dispute between the Consultative Assembly and the Guardian Council. In the event of a dispute, the assembly can refer a bill to the Expediency Council. The Expediency Council only considers bills referred to it after navette. It does not consider all bills. However, it has enormous power over those referred to it and can, in effect, re-write them. On the age of marriage, for example, it decided that the legal age for marriage would be 13 for girls and 15 for boys and this passed into law."* During the sixth legislative term, 45 bills (out of a total of 390) were referred to the Expediency Council after an irresolvable navette between the Consultative Assembly and the Guardian Council.'^ There is thus an arguable case that the Guardian Council has the characteristics of a second chamber and that the Expediency Council has the form of a constitutional court, or even a third chamber. All bills have to go from the Consultative Assembly to the Guardian Council and if the two agree, then the measure is approved. If there is disagreement, measures pass
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between the two until one gives way, or there is a compromise; in effect, the navette familiar to many bicameral legislatures. In the event of conflict, the Guardian Council may be by-passed by the bill being referred to the Expediency Council, thus giving the Consultative Assembly a superior position similar to that of a number of first chambers in relation to the second. EUROPEAN UNION



The European Union is a supra-national entity and its govemmental structure is sui generis. However, it does have a parliament. The body designated as such is a single-chamber institution. It started life as an advisory body, the European Assembly, before becoming by self-ascription, and later formally by treaty, a parliament. It acquired a more substantial role in the lawmaking process as a consequence of the introduction of the cooperation and later, and more significantly, the co-decision procedure.'^ There have been various calls made, including by some national govemments, for a second chamber to be created. Indeed, the proposal is a longstanding one. The first proposal for a two-chamber parliament was made as early as 1953 in a draft treaty drawn up by the Assembly of the European Coal and Steel Community. The proposal was resuscitated in the 1980s and 1990s. Michael (now Lord) Heseltine in 1989 proposed a Senate, with members drawn from national parliaments,'^ and in 1994 Leon (now Lord) Brittan advanced the proposal for a Committee of Parliaments to consider whether proposals complied with the principle of subsidiarity.'* The idea of a second chamber has since been embraced by various political leaders in the UK, France and Germany. The then speaker of the French National Assembly, Philippe Seguin, proposed two chambers in 1994 and German Foreign Minister Joschka Fischer did likewise in 1998. Speaking in Warsaw in 2000, Prime Minister Tony Blair declared: 'I also believe that the time has come to involve representatives of national parliaments more on such matters, by creating a Second Chamber of the European Parliament'.'^ These calls are necessarily premised on the fact that there is a singlechamber parliament. They have also proved unsuccessful, eliciting a negative response from the European Parliament and from other bodies. The European Union Committee of the House of Lords described it as an 'unreal solution to some real problems'.^° It would therefore appear obvious that the European Union should be listed as having a unicameral legislature. However, there are some - not least members of the European Parliament - who regard the EU as already having a second chamber in the form of the Council of Ministers. Judge and Eamshaw identify those who offer this interpretation.^' They include Tsebelis and Money, who maintain that the conciliation procedure under co-decision (now the most widely employed
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process of decision making) constitutes a 'conference committee' of a bicameral legislature.^^ The Parliament acts as a partner with the Council of Ministers in deciding legislation. Michel Rocard has also argued that 'European bi-cameralism already exists, with the Parliament and the Council'. It is a view shared by the Federal Tmst.^^ Some with direct experience of the EU legislative process also support the view that the conciliation procedure is analogous to the conference committee process used in various bicameral legislatures. The emphasis is on reaching agreement, with the European Commission having the role of seeking to facilitate agreement.'^'' Judge and Eamshaw note the basis on which such a claim to bicameralism may be refuted. The Council of Ministers exists in different forms and, as an executive body, is involved in the implementation of EU legislation. Its executive and legislative roles would need to be separated if it were to form part of the legislature.^^ Nonetheless, one can see why some question arises as to its status. It is a collective body, not a single executive (as with a head of state), and, crucially, its assent is required for a measure to become law. CONCLUSION



It may be that these three examples exhaust cases of ambiguity in determining which legislatures are unicameral and those that are bicameral. Even if they do, it still means that there is uncertainty as to the number of legislatures falling in each category. If we take the definition of bicameral legislatures as that of self-ascription - that is, where the constitution formally and explicitly stipulates that the legislature is composed of two chambers - then all three cases examined fall into the category of unicameral legislatures. The literature on second chambers appears largely premised on this definition. However, if one takes the definition of a legislature, as offered in opening, and then look at which bodies are constitutionally created bodies that are involved in the process by which legislation has to be considered before assent can be given, then all three bodies we have discussed have a claim to be deemed second chambers. Each is a collective entity and is not the body responsible for drawing up the measure. Each has a role in the legislative process which is stipulated by constitution. It is an integral part of the process, rather than operating extemai to it; that is, assent cannot be given until it has carried out its consideration of the measure. The fact that in two cases the views of the body can be ignored or overridden does not necessarily disqualify them, as a number of formally designated second chambers can in certain instances be ignored or overridden by the first chamber. The House of Lords, for example, can do what it Ukes to bills designated as money bills, but those bills - as long as they have been passed by the House of
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Commons - pass into law one month after being sent to the Lords, regardless of what action has been taken by the Lords. In certain circumstances, the House of Commons may also achieve enactment of non-money bills over the opposition of the House of Lords through the use of the Parliament Acts. However, few dispute the claim that the House of Lords is a second chamber. If one does dispute it, then it throws into disarray current listings of bicameral legislatures. The purpose of this article is not to claim that the list of bicameral legislatures should be increased by one, two or three but rather to raise the question as to whether or not it should be. My aim, in short, is to generate discussion as to what exactly we understand by a second chamber.



NOTES 1. P. Norton, 'General Introduction', in P. Norton (ed.), Legislatures (Oxford: Oxford University Press, 1990), p.I. 2. D.M. Olson, The Legislative Process: A Comparative Approach (New York: Harper & Row, 1980), p.21. 3. L. Massicotte, 'Legislative Unicameralism: A Global Survey and a Few Case Studies', The Journal of Legislative Studies, 7/1 (2001), p. 151. 4. T. Chephethe, 'The Role of the House of Chiefs in Botswana: Adding Value to the Political System', Unpublished MA Thesis (Hull: Hull University Department of Politics and International Studies, 2001); M.J. Naini, 'Second Chambers and Democratisation in Iran: A Study of the Relation between the Guardian Council and the Sixth Majlis', Unpublished MA Thesis (Hull: Hull University Department of Politics and Intemational Studies, 2004). 5. Handbook for Members of Parliameni: Botswana Parliament National Assembly (Botswana, Ofifice of the Clerk of the National Assembly, n.d.), p. 1. 6. Handboolc for Members of Parliament: Botswana Parliament National Assembly, p.29. 7. Chephethe, 'The Role of the House of Chiefs in Botswana: Adding Value to the Political System', pp.25-6. 8. Chephetha, 'The Role of the House of Chiefs in Botswana: Adding Value to the Political System', p.29. 9. See Chephethe, 'The Role of the House of Chiefs in Botswana: Adding Value to the Political System', p.27. 10. Chepthethe, 'The Role of the House of Chiefs in Botswana: Adding Value to the Political System', pp.44-5. 11. www.gov.bw/govemment/the_parliament.html. 12. Naini, 'Second Chambers and Democratisation in Iran: A Study ofthe Relation between the Guardian Council and the Sixth Majlis', p.27. 13. Naini, 'Second Chambers and Democratisation in Iran: A Study ofthe Relation between the Guardian Council and the Sixth Majlis', p.36. 14. Naini, 'Second Chambers and Democratisation in Iran: A Study of the Relation between the Guardian Council and the Sixth Majlis', p.37. 15. Naini, 'Second Chambers and Democratisation in Iran: A Study of the Relation between the Guardian Council and the Sixth Majlis', p.42. 16. See M. Shephard, 'The European Parliament: Crawling, Walking and Running', in P. Norton (ed.). Parliaments and Govemments in Westem Europe (London: Frank Cass, 1998), pp. 167-89. 17. M. Heseltine, The Challenge of Europe: Can Britain Win ? (London: Weidenfeld & Nicolson, 1989). 18. L. Brittan, The Europe We Need (London: Hamish Hamilton, 1994). 19. P. Norton, 'National Parliaments and the European Union', Managerial Law, 45 (2003), p.l2.
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20. The House of Lords European Union Committee, A Second Parliamentary Chamber for Europe: An Unreal Solution to Some Real Problems, 7th Report, Session 2001-02, HL Paper 48. 21. D. Judge and D. Eamshaw, The European Parliament (London: Palgrave Macmiiian, 2003), pp.307-8. 22. See Judge and Eamshaw, The European Parliament. Martin Westlake also noted in 1994 that the introduction of the co-decision procedure 'brings Parliament one step closer to its goal of equal co-legislator status with the Council'. M. Westlake, A Modem Guide to the European Parliament (London: Pinter, 1994), p.37. 23. Quoted in Judge and Eamshaw, The European Parliament. 24. I am grateful to Lord Williamson of Horton, former secretary-general of the European Commission, for conversations on the role of the EU law-making process, especially the conciliation procedure. 25. Judge and Eamshaw, The European Parliament, pp.308-9.
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