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Notice of Rulemaking Hearing Hearings will be conducted in the manner prescribed by the Uniform Administrative Procedures Act, T. C.A. § 4-5-204. For questions and copies of the notice, contact the person listed below.



Agency/Board/Commission:



Tennessee Department of_Hurnan Services _
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Hearing Location(s) (for additional locations, copy and paste table) Address 1: Address 2: City: Zip: Hearing Date : Hearing Time:



One Commerce Square Building, Training Room 1 - 5'n Floor 40 South Main St. Memphis 38103 Thursday, August 24, 2017 X CST/CDT ........ EST/EDT I 5:00 PM



Hearing Location(s) (for additional locations, copy and paste table) Address 1: Address 2: City: Zip: Hearing Date : Hearing Time:
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Chapter Title General Rules Rule Title Purpose Definitions Scope of Services Procedures Legal Basis



Chapter Number 1240-08-03 Rule Number 1240-08-03-.01 1240-08-03-.02 1240-08-03-.03



Chapter Title Administration Rule Title State and Local Organization and Administration Participation of Individuals in Cost of Services Based on Financial Need Staff Development and Training



Chapter Number 1240-08-04



Chapter Title Services to Individuals
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Rule Number 1240-08-04-.01 1240-08-04-.02 1240-08-04-. 03 1240-08-04-.04 1240-08-04-.05 1240-08-04-.06 1240-08-04. -07 1240-08-04-. 08 1240-08-04-.09 1240-08-04-. 10 1240-08-04-.11 1240-08-04-.12 1240-08-04-. 13 1240-08-04-.14 1240-08-04-.15 1240-08-04-. 16 1240-08-04-.17 1240-08-04-.18 1240-08-04-. 19 1240-08-04-.20 1240-08-04-.21 1240-08-04-.22 1240-08-04-. 23



Rule Title Intake: Referrals and Applications Evaluation or Assessment for Determining l:::ligibility and Priority for Services Eligibility and Priority for Services Determination Procedures for Ineligibility Decision Individualized Plan for Employment Counseling, Guidance, and Referral Services Physical and Mental Restoration Physicians' Services and Medical Diagnosis Hospital and Clinic Services Dental Diagnosis and Services Eyeglasses and Visual Services Medical Care for Acute Conditions Training Services Maintenance Transportation Interpreter Services for the Deaf Reader, Teaching, Orientation and Mobility Services Telecommunications, Sensory and Other Technological Aids and Devices Services to Family Members Standards for Closing Cases Post-Employment Services Licenses, Tools, Eg_uipment, Initial Stocks and Supplies Other Goods and Services



Chapter Number 1240-08-05 Rule Number 1240-08-05-. 01 1240-08-05-.03 1240-08-05-. 04 1240-08-05-. 05 1240-08-05-.06 1240-08-05-. 07



Chapter Title Services to Individuals: Related Provisions Rule Title Order of Selection and Priority for Services Consideration of Comparable Services or Benefits and Subrogation Confidentiality Review of Extended Employment in Rehabilitation Centers Tennessee Rehabilitation Center Community Tennessee Rehabilitation Centers



Chapter Number 1240-08-06 Rule Number 1240-08-06-.01



Chapter Title Services to Groups, Construction and Establishment of Programs Rule Title Facilities and Services for Groups of Individuals with Disabilities



Chapter Number 1240-08-07 Rule Number 1240-08-07-. 01



Chapter Title Records and Reports Rule Title Retention and Disposal of Records



Chapter Number 1240-08-10 Rule Number 1240-08-10-.09



Chapter Title Personal Care AssistancePmgram Rule Title Rate of Payment for PCA Services



Chapter Number 1240-08-11 Rule Number 1240-08-11 -.02 1240-08-11-.03 1240-08-11 -.04



Chapter Title Supported Emplotment Services Program Rule Title Definitions Eligibilitt for Supported Emplotment Provision of Services
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Chapter 1240-08-02 General Rules Amendments Rule 1240-08-02-.01 Purpose is amended by deleting this rule in its entirety and substituting the following language so that as amended, this rule shall read: The Department of Human Services, Division of Rehabilitation Services is the designated State unit that is primarily concerned with vocational and other rehabilitation of individuals with physical, mental and sensory disabilities. The Division of Rehabilitation Services (the Division) is responsible for the Vocational Rehabilitation Program (VR Program) which includes the determination of eligibility, the determination of the nature and scope of services, and the provision of rehabilitation services for individuals consistent with their strengths, resources, priorities, concerns, abilities, capabilities, interests, and informed choice so that they may prepare for and engage in employment. Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11 -601 et seq.; 34 C.F.R. Part 361; Executive Order No. 43 .



Rule 1240-08-02-. 02 Definitions, is amended by deleting this rule in its entirety and substituting the following language so that as amended , this rule shall read : The words and terms as used herein have the following meanings. (1)



"Act" means the Rehabilitation Act of 1973, as amended by the Workforce Innovation and Opportunity Act of 2014, 29 U.S.C. §§ 720 et seq. Words and terms defined in federal law and regulations are adopted by reference into these ru les;



(2)



"Applicant" means an individual who applies to the Division for vocational rehabilitation services;



(3)



"Blind" means a person who had been determined to have not more than 20/200 vision acuity in the better eye with best correction, or an equally disabling loss of the visual field as evidenced by a limitation to the field of vision in the better eye to such a degree that its widest diameter subtends an angle of no greater than 20 degrees;



(4)



"Combined/Unified State Plan" means the plan for vocational rehabilitation services submitted by the Division to the Rehabilitation Services Administration in compliance with Title I, Rehabilitation Act of 1973, as amended by the Workforce Innovation and Opportunity Act of 2014.



(5)



"Commissioner" means the executive head of the Department of Human Services;



(6)



"Competitive Integrated Employment" means work that: (a)



Is performed on a full-time or part-time basis (including self-employment) and for which an individual is compensated at a rate that: 1.



Is not less than the higher of the rate specified in section 6(a)(1) of the Fair Labor Standards Act of 1938 (29 U.S.S. 206 (a)(1)) or the rate required under the applicable State or local minimum wage law for the place of employment;



2.



Is not less than the customary rate paid by the employer for the same or similar work performed by other employees who are not individuals with disabilities and who are similarly situated in similar occupations by the same employer and who have similar training, experience , and skills; and



3.



In the case of an individual who is self-employed , yields an income that is comparable to the income received by other individuals who are not ind ividuals with disabilities and who are self-employed in similar occupations or on similar tasks and who have similar training, experience, and skills; and
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4. (b)



(c)



Is eligible for the level of benefits provided to other employees; and



Is at a location: 1.



Typically found in the community; and



2.



Where the employee with a disability interacts for the purpose of performing the duties of the position with the employees with the particular work unit and the entire work site, and, as appropriate to the work performed, other persons (e.g. customers and vendors), who are not individuals with disabilities (not including supervisory personnel or individuals who are providing services to such employee) to the same extent that employees who are not individuals with disabilities and who are in comparable positions interacts with these persons; and



Presents, as appropriate, opportunities for advancement that are similar to those for other employees who are not individuals with disabilities and who have similar positions.



(7)



"Contributing Services" means services that help or to cause or bring about the rehabilitation of an individual's functional limitations in order to achieve an employment objective, but do not include support services.



(8)



"Counselor" means an employee of the Tennessee Division of Rehabilitation Services who is designated in the job description as a counselor;



(9)



"Department" means the Tennessee Department of Human Services;



(10) "Designated State Unit" means the Division of Rehabilitation Services, which is primarily concerned with vocational and other rehabilitation of individuals with disabilities and is responsible for the administration of the State's VR program; (11) "Division" means the Division of Rehabilitation Services (the Division or DRS); (12) "Employment Outcome" means entering or retaining full-time or, if appropriate, part-time competitive employment in an integrated labor market to the greatest extent practicable; that meets the definition for competitive integrated employment; including supported, customized and self-employment employment; or any other type of employment that is consistent with an individual's strengths, resources, priorities, concerns, abilities, capabilities, interests, and informed choice; (13)



"Fair Hearing" shall mean a contested case proceeding before an impartial hearing officer designated by the Commissioner of the Department of Human Services who shall afford the individual and the Division, or their authorized representatives, the opportunity to present their case, with or without witnesses, to determine whether action or inaction by the county, area, regional, district, or state office is erroneous and should be corrected. Each party has an opportunity to disclose all relevant facts and issues, respond to and present evidence, conduct cross-examination, and submit rebuttal evidence as permitted under the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-301 et seq. Hearings may be conducted by telephone, television, or other electronic means, and shall be open to public observation unless otherwise provided by state or federal law. Hearings are conducted in accordance with the Uniform Administrative Procedures Act codified at T.C.A. § 4-5-101 et seq. An aggrieved party may obtain a review of any final order by appealing to chancery court in Nashville, or the county where he or she resides, in accordance with T.C.A. § 4-5-322. If dissatisfied with the chancery court's decision, the individual may appeal further to the court of appeals of Tennessee, in accordance with T.C.A. § 4-5-323.



(14)



"Individual" means a person who has been referred or has applied for services and/or determined eligible for and receives services from the Division;



(15) "Maximum Effort" means a specific method or action to achieve a particular benefit to pay for specified rehabilitation services. It may consist of a set policy or process which may be applied in appropriate cases. For example, the Division could have a cooperative agreement with State SS-7037 (July 2014)
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university officials for financial assistance officers to interview and evaluate the financial need of all Division of Rehabilitation Services sponsored students; (16) "Qualified Personnel" means personnel possessing those specific qualifications and/or credentials for persons providing a function for which such qualifications are required; (17) "Recipient" means an individual that is receiving Pre-Employment Transition Services. This individual is eligible or potentially eligible for VR services. (18) "Student with disability" means an individual with a disability who is no younger than 14 and no older than 22. The individual must be participating in an educational program . (19)



"Youth with disability" means an individual with a disability who is no younger than 14 and no older than 24. The individual may or may not be participating in an educational program .



Authority: T.C.A. §§4-5-202; 4-5-301 et seq. 71-1-104; 71-1-105(12); 49-11 -601 et seq .; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. Part 361; 34 C.F .R. §§ 370 .1 et seq .; and Executive Order No. 43.



Rule 1240-08-02-.04 Procedures is amended by adding the language "by the Workforce Innovation and Opportunity Act" after the word "amended." Authority: 361.



T.C.A. §§4-5-202; 71 -1-105(12); 49-11 -601 et seq.; 29 U.S.C . §§ 720 et seq.; 34 C.F.R. Part



Rule 1240-08-02-.05 Legal Basis is amended by deleting this rule in its entirety and substituting the following language so that as amended, this rule shall read: The Tennessee Department of Human Services, Division of Rehabilitation Services, is the sole state entity designated to administer the State's VR Program and is authorized to submit the VR Services portion of the combined/unified plan as a condition for receipt of federal funds under Title I of the Rehabilitation Act of 1973, as amended by the Workforce Innovation and Opportunity Act, and agrees to administer the VR program in accordance with the Combined/Unified State Plan, the Act, and all applicable regulations, policies, and procedures established by the Secretary. Authority: T.C.A. §§4-5-202; 71-1 -105(12); 49-11-601 et seq.; 29 U.S.C.A. § 720 et seq.; 34 C.F.R. § 361 .13; Executive Order No. 43.
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Chapter 1240-08-02 General Rules Repeal



Rule 1240-08-02-.03 Scope of Services is repealed in its entirety. Authority: T.C.A. §§ 4-5-202; 71 -1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C.A. § 720 et seq.; 34 C.F.R. §§ 361.48; 361.5.
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Chapter 1240-08-03 Administration Amendments Rule 1240-08-03-.01 State and Local Organization and Administration is amended by adding the word "Vocational" before the word "Rehabilitation," deleting the word "Services" following "Rehabilitation" and substituting instead the words "VR Program" in paragraph (1). Rule 1240-08-03-. 01 State and Local Organization and Administration is amended by adding the word "VR" before "program," and by capitalizing "Program" in paragraph (2). Rule 1240-08-03-.01 State and Local Organization and Administration is amended by inserting the word "vocational" before "rehabilitation counselors" in paragraph (3). Rule 1240-08-03-.01 State and Local Organization and Administration is amended by inserting the word "VR" before the word "Division" and deleting the word "office" in paragraph (4) . Rule 1240-08-03-.01 State and Local Organization and Administration is amended by deleting paragraph (5) in its entirety, and substituting instead the following language: (5)



Vocational rehabilitation counselors have the assigned responsibility to make the initial eligibility determination for vocational rehabilitation services or for the provision of Pre-Employment Transition Services and to provide such services in accordance with the policies and procedures of the Division's VR Program.



Authority: T.C.A. §§4-5-202; 71-1 -105(12); 49-11-601 et seq.; 34 C.F.R. Part 361; Executive Order No. 43; 34 C.F.R. 370.1 et seq.



Rule 1240-08-03-.02 Participation of Individuals in Cost of Services Based on Financial Need is amended by renaming this rule "Financial Need Assessment", deleting this rule in its entirety, and substituting the following language so that as amended, this rule shall read: 1240-08-03-. 02 FINANCIAL NEED ASSESSMENT. (1)



The Division's Vocational Rehabilitation (VR) Program will consider the financial need of each individual in determining the extent of his or her participation in the cost of specific services. The resources of the individual's family unit will be assessed annually or sooner if necessary. Prior to expenditure of agency funds for services that are based on financial need (except as may be required for assessments), VR must conduct a financial need assessment to determine the extent of an eligible individual's participation in the cost of those services that require such participation .



(2)



There is no requirement of financial participation for an eligible individual using personal resources if the individual has been determined eligible to receive Social Security disability benefits (SSDI) or Supplemental Security Income disability benefits (SSI) based on the individual's own disability or Families First (TANF) cash benefits.



Authority: T.C.A. §§4-5-202; 71-1 -105(12); 49-11 -601 et seq .; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.54.



Rule 1240-08-03-.03 Staff Development and Training is amended by deleting the words "a DRS Program Manager" in paragraph (2) and substituting instead the following language: "the Office of Learning and Professional Development within the Department". Authority: T.C.A. §§4-5-202; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361.16; 361.18.
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Chapter 1240-08-04 Services to Individuals Amendments Rule 1240-08-04-.01 is amended by renaming this rule "Referrals and Applications for VR Services", deleting this rule in its entirety, and substituting instead the following language so that as amended, this rule shall read as follows : 1240-08-04-.01 REFERRALS AND APPLICATIONS FOR VR SERVICES. (1)



The Division's Vocational Rehabilitation Program will receive referrals of individuals from any source by any means as long as the individual is present in the State. The referral source must provide the individual's name and contact information.



(2)



An individual who has been referred to VR will be considered an applicant when the individual has completed and signed a VR application form or has otherwise requested services from VR and has provided VR information necessary to initiate an assessment to determine eligibility and priority for services and is available to complete the assessment process.



Authority: T.C.A. §§4-5-202; 71-1-105(12); 49-11-601 et seq .; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361 .30 ; 361.41; Executive Order No. 43.



Rule 1240-08-04-.05 Individualized Plan for Employment is amended by deleting this rule in its entirety and substituting instead the following language so that as amended, this rule shall read as follows: (1)



An Individualized Plan for Employment (IPE) is initiated for each eligible individual in an open priority category and reviewed annually and amended as needed. Vocational rehabilitation (VR) services are provided in accordance with the approved IPE.



(2)



The IPE is developed by the eligible individual or, as appropriate, his or her representative, with assistance available, to the extent determined appropriate by the eligible individual, from the vocational rehabilitation counselor or through other technical assistance. A copy of the IPE will be provided to each individual. ·



(3)



The IPE must be designed to achieve a specific employment outcome that is selected by the individual that is consistent with the individual's unique strengths, resources, priorities, concerns, abilities, capabilities, interests, and informed choice, and that will result in competitive integrated employment.



(4)



For students with disabilities, coordination with the goals, objectives and pre-employment transition services identified by the individualized education program determined necessary to contribute towards obtaining competitive integrated employment and a projected post-school employment outcome.



Authority: T.C.A. §§ 4-5-202; 71 -1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F .R. §§ 361.45; 361.46; 361 .5; Executive Order No. 43 .



Rule 1240-08-04-. 06 Counseling, Guidance, and Referral Services is amended by deleting this rule in its entirety and substituting instead the following language so that as amended, this rule shall read as follows: (1)



An individual with a disability is provided counseling, guidance, and referral services that are necessary to develop or implement his or her vocational rehabilitation VR program.



(2)



Counseling and guidance is provided by the VR Counselor throughout the life of a case to facilitate the provision of services and achievement of competitive integrated employment. It is a process in which a vocational rehabilitation counselor works one-to-one with an individual with a disability.
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(3)



Referral means directing the individual to other entities for assistance and/or services not available from VR.



Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F .R. §§ 361 .37; 361.48; Executive Order No. 43.



Rule 1240-08-04-.07 Physical and Mental Restoration Services is amended by renaming this rule "Vocational Rehabilitation Services", deleting this rule in its entirety, and substituting instead the following language so that as amended, this rule shall read as follows: 1240-08-04-.07 VOCATIONAL REHABILITATION SERVICES. (1)



The provision of vocational rehabilitation (VR) services and support needs is based on the vocational rehabilitation and support needs of the individual consistent with the individual's strengths, resources, priorities, concerns, abilities, capabilities, interests, informed choice and VR policy and procedures as determined by an appropriate assessment conducted by the appropriate staff and identified in the individual's Individualized Plan for Employment.



(2)



VR services comprise services that contribute to the achievement of competitive integrated employment and support services that enable an eligible individual to participate in contributing services.



(3)



VR services must be provided in accordance with VR policy and procedure.



(4)



Prior to providing VR services, a determination must be made by VR as to the availability of comparable services and benefits and the extent to which the comparable services or benefits can be utilized to provide or pay for the VR services.



(5)



The provision of some VR services is based on the financial need of the individual as determined by VR in accordance with Rule 1240-08-03-.02. Based on the FNA some individuals must participate in the cost of some VR services



Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361.48; 361.5; Executive Order No. 43.



Rule 1240-08-04-.20 is amended by deleting this rule in its entirety, and substituting the following language so that as amended, this rule shall read: (1)



The Division's VR Program may close a case from applicant status prior to making an eligibility determination if the applicant declines to participate in, or is unavailable to complete, an assessment for determining eligibility and priority for services, and VR has made a reasonable number of attempts to contact the applicant or, if appropriate, the applicant's representative, to encourage the applicant's participation.



(2)



VR may close a case from trial work experiences if there is clear and convincing evidence that the individual is incapable of benefiting from vocational rehabilitation services in terms of an employment outcome due to the severity of an individual's disability.



(3)



VR may close a case because of a determination that applicant is ineligible for vocational rehabilitation services or that an eligible individual receiving services under an IPE is no longer eligible for services.



(4)



VR may close a case of an individual who has achieved a successful employment outcome if all of the following requirements are met: (a)



The individual has achieved competitive integrated employment described in the individual's IPE that is: consistent with the individual's strengths, resources, priorities, concerns, abilities,
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capabilities, interests, and informed choice and is at a location typically found in the community (in the competitive labor market) where the client: 1.



Is compensated at not less than the legal minimum wage or at the customary rate for the same or similar work performed by employees who are not individuals with disabilities;



2.



Is eligible for the level of benefits provided to other employees who are not individuals with disabilities;



3.



Interacts with fellow employees for the purpose of performing the job duties within the work unit who are not individuals with disabilities;



4.



Has the opportunity for advancement that is similar for other employees who are not individuals with disabilities and who have similar positions.



(b)



The employment outcome has been maintained for an appropriate period of time, but not less than ninety (90) days, to ensure the stability of the employment outcome; and the individual no longer needs vocational rehabilitation services;



(c)



At the end of the appropriate period described in (b), the individual and the VR counselor consider the employment outcome to be satisfactory and agree that the individual is performing well in the employment; and



(d)



The individual is informed through appropriate modes of communication of the availability of post-employment services.



Authority: T.C.A. §§4-5-202; 71-1-104; 71-1 -105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.44; 361.55; 361.56; Executive Order No. 43.



Rule 1240-08-04-.21 Post-Employment Services is amended in paragraph (1) by deleting the word "an" and replacing it with the words "a successful," and adding the language "and for a financial assessment" at the end of paragraph (3). Authority: T.C.A. §§4-5-202; 71-1-104; 71 -1-105(12); 49-11 -601 et seq .; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.48; 361.5; and Executive Order No. 43.
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Chapter 1240-08-04 Services to Individuals Repeal



Rule 1240-08-04-.02 Evaluation or Assessment for Determining Eligibility and Priority for Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.41; 361.42; Executive Order No. 43.



Rule 1240-08-04-. 03 Eligibility is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F. R. §§ 361.41; 361.42; 361.43; Executive Order No. 43.



Rule 1240-08-04-.04 Procedures for Ineligibility Decision is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1-105(12); 49-11 -601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.43; 361.47; 361 .5(b)(5); Executive Order No. 43.



Rule 1240-08-04-.08 Physicians' Services and Medical Diagnosis is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11 -601 et seq.; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. § 361.48; Executive Order No. 43 .



Rule 1240-08-04-.09 Hospital and Clinical Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11 -601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.10 Dental Diagnosis and Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1 -104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.11 Eyeglasses and Visual Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.12 Medical Care for Acute Conditions is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1-105(12); 49-11-601 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.13 Training Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1 -104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S. C. §§ 720 et seq.; 34 C.F.R. § 361 .48; Executive Order No. 43. SS-7037 (July 2014)
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Rule 1240-08-04-.14 Maintenance is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.48; 361.5; Executive Order No. 43.



Rule 1240-08-04-. 15 Transportation is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F. R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-. 16 Interpreter Services for the deaf is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.17 Reader, Teaching, Orientation and Mobility Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.18 Telecommunications, Sensory and Other Technological Aids and Devices is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.19 Services to Family Members is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.48; 361.5; Executive Order No. 43.



Rule 1240-08-04-.22 Licenses, Tools, Equipment, Initial Stocks and Supplies is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1-104; 71-1 -105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43.



Rule 1240-08-04-.23 Other Goods and Services is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71-1 -104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.48; Executive Order No. 43 .
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Chapter 1240-08-05 Related Provisions Amendments Rule 1240-08-05-. 01 Order of Selection and Priority Categories is amended by renaming this rule "Order of Selection and Priority For Services", deleting this rule in its entirety, and substituting the following language so that as amended, this rule shall read: 1240-08-05-. 01 ORDER OF SELECTION AND PRIORITY FOR SERVICES. (1)



The purpose of an Order of Selection is to provide an organized method of prioritizing eligible individuals that may be provided Vocational Rehabilitation (VR) services if resources are not available to serve all eligible individuals who apply. The Division's VR Program shall determine when and if an Order of Selection will be implemented.



(2)



Individuals previously determined eligible for vocational rehabilitation services and receiving services under an Individualized Plan for Employment (IPE) are not affected when an Order of Selection is implemented . An Order of Selection shall not regulate the provision or authorization of diagnostic assessments.



(3)



After implementation of an Order of Selection, each individual determined eligible for services will be placed into the highest category justified according to paragraph (4).



(4)



Each eligible individual who is assigned a priority category that is closed will be notified in writing and must be referred to other federal and state programs, including programs that are part of the one-stop service delivery system under the Workforce Innovation and Opportunity Act.



(5)



(a)



If VR cannot continue to serve all new cases in Priority Category 1, services will be provided to new Priority Category 1 cases based upon date of application.



(b)



If VR is able to open a closed priority category but is unable to serve all eligible individuals on the waiting list, services will be provided based upon the date of application.



The Order of Selection Priorities is determined by VR based on the federal definition and is as follows, with the lowest numerical category being the highest priority: (a)



Category I: Eligible individuals who have the most significant disabilities.



(b)



Category II: Eligible individuals who have significant disabilities.



(c)



Category Ill: Eligible individuals who do not have significant disabilities, but whose vocational rehabilitation is expected to require multiple vocational rehabilitation services.



(d)



Category IV: Eligible individuals who do not have significant disabilities who cannot be classified into a higher priority category.



(6)



An individual who is eligible to receive SSI or SSDI based on disability or blindness is presumed to be an individual with a significant disability.
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(7)



When an Order of Selection is implemented, those individuals who are placed into an open priority category may be served under an IPE. Those individuals who are placed in a closed priority category may not be served until the Order of Selection is lifted or the category is opened.



Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361.5; 361.36; Executive Order No. 43.



Rule 1240-08-05-.03 Consideration of Comparable Services or Benefits and Subrogation is amended by deleting paragraph (1) in its entirety and substituting instead the following language: (1)



In determining what services are provided to an individual and the scope of such services, the Division's VR Program will consider the availability of comparable services or benefits from other sources, except as exempt by law. If comparable services or benefits exist, they must be used to meet, in whole or in part, the cost of VR rehabilitation services. Such comparable services or benefits to be considered must be adequate, timely, and not delay the provision of VR services.



Rule 1240-08-05-.03 Consideration of Comparable Services or Benefits and Subrogation is amended by adding the language "services and" following the word "Comparable" in the last sentence of paragraph (2). Rule 1240-08-05- .03 Consideration of Comparable Services or Benefits and Subrogation is amended by replacing the term "DRS" with the term "VR" wherever such term appears in paragraph (4). Authority: T.C.A. §§4-5-202; 71 -1-104; 71-1 -105(12); 71-1-123; 49-11-601 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361.53; Executive Order No.43.



Rule 1240-08-05-. 04 Confidentiality is amended by replacing the term "DRS" and the language "vocational rehabilitation" with the term "VR" wherever either appears in the rule. Rule 1240-08-05-.04 Confidentiality is amended by deleting the language "of Rehabilitation Services" in paragraph (4) and substituting instead the following language: '"s VR Program". Authority: T.C.A. §§4-5-202; 71-1-104; 71-1-105(12); 49-11 -601 et seq .; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. §§ 361.38; Executive Order No. 43.



Rule 1240-08-05-.06 Tennessee Rehabilitation Center is amended by deleting this rule in its entirety and substituting the following language so that as amended, this rule shall read: (1)



The Tennessee Rehabilitation Center ("TRC") is a statewide comprehensive rehabilitation and training center for applicants and eligible individuals receiving services from the Division's Vocational Rehabilitation Program.



(2)



TRC is a residential facility that provides services including, but not limited to, cognitive, physical and occupational therapy, medical services, employment and life skills, vocational evaluation, vocational training and counseling, and pre-employment transition services.



Authority: T.C.A. §§4-5-202; 71-1-104; 71 -1-105(12); 49-11-601 et seq .; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361 .38; Executive Order No. 43 .



Rule 1240-08-05-.07 Community Tennessee Rehabilitation Centers is amended by deleting this rule in its entirety and substituting the following language so that as amended, this rule shall read: (1)



The Community Tennessee Rehabilitation Centers are comprised of centers located across the state that provide an array of services including, but not limited to, comprehensive vocational evaluation, employee development services, and community employment services.
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(2)



Generally, referrals are made by the vocational rehabilitation counselor and consist of applicants, individuals receiving Pre-Employment Transition Services, or individuals determined eligible by VR.



(3)



The Community Tennessee Rehabilitation Centers maintain standards for the provision of services.



(4)



The Community Tennessee Rehabilitation Centers offer services to employers including, but not limited to, marketability, recruitment, industry outsourcing, internships, and services to injured workers.



Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11 -601 et seq .; 49-11-701 et seq.; 29 U.S.C. §§ 720 et seq.; 34 C.F.R. § 361 .51; Executive Order No. 43.



SS-7037 (July 2014)



16



RDA 1693



Chapter 1240-08-05 Related Provisions Amendments



Rule 1240-08-05-. 05 Review of Extended Employment in Rehabilitation Facilities is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-104; 71 -1-105(12); 49-11 -601 et seq.; 29 U.S.C. § 214; 29 U.S.C. §§ 720 et seq .; 34 C.F.R. § 361.55; 29 C.F.R. § 525 et seq .; Executive Order No. 43.
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Chapter 1240-08-06 Services to Groups, Construction and Establishment Programs Amendments



Chapter 1240-08-06 Services to Groups, Construction and Establishment Programs is amended by renaming this chapter "Services to Groups".
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Chapter 1240-08-06 Services to Groups, Construction and Establishment Programs Repeal



Rule 1240-08-06-.01 Facilities and Services for Groups of Individuals with Disabilities is repealed in its entirety. Authority: T.C.A. §§4-5-202; 71 -1-105(12); 71 -4-607(b)(2) ; 49-11 -604(b); 29 U.S.C. §§ 720 et seq .; 34 C.F.R. §§ 361.22; 361.49; 361.53; Executive Order No. 43.
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Chapter 1240-08-07 Records and Reports Repeal Chapter 1240-08-07 is amended by deleting this chapter in its entirety.
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Chapter 1240-08-1 0 Personal Care Assistance Program Amendments



Rule 1240-08-10-.09 Rate of Payment for PCA SeNices is amended by deleting the language "two hundred forty ($240 .00)" in paragraph (1) and substituting instead the following language: "three hundred twenty dollars ($320. 00)". Authority: T.C.A. §§4-5-202; 71-1 -105(12); 71-4-1201 et seq .
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Chapter 1240-08-11 Supported Employment Services Program Amendments



Rule 1240-08-11-.02 Definitions is amended by deleting this rule in its entirety and substituting the following language so that as amended, this rule shall read: (1)



"Competitive Integrated Employment" means work that: (a)



Is performed on a full-time or part-time basis (including self-employment) and for which an individual is compensated at a rate that:



(b)



(c)



(2)



1.



Is not less than the higher of the rate specified in section 6(a)(1) of the Fair Labor Standards Act of 1938 (29 U.S.C. 206(a)(1 )) or the rate required under the applicable State or local minimum wage law for the place of employment;



2.



Is not less than the customary rate paid by the employer for the same or similar work performed by other employees who are not individuals with disabilities and who are similarly situated in similar occupations by the same employer and who have similar training experience and skills; and



3.



In the case of an individual who is self-employed, yields an income that is comparable to the income received by other individuals who are not individuals with disabilities and who are self-employed in similar occupations or on similar tasks and who have similar training experience, and skills; and



4.



Is eligible for the level of benefits provided to other employees; and



Is at a location: 1.



Typically found in the community; and



2.



Where the employees with a disability interacts for the purpose of performing the duties of the position with other employees within the particular work unit and the entire work site, and, as appropriate to the work performed, other persons (e.g ., customers and vendors), who are not individuals with disabilities (not including supervisory personnel or individuals who are providing services to such employee) to the same extent that employees who are not individuals with disabilities and who are in comparable positions interact with these persons; and



Presents, as appropriate, opportunities for advancement that are similar to those for other employees who are not individuals with disabilities and who have similar positions.



"Supported employment" means competitive integrated employment including customized employment, or employment in an integrated work setting in which an individual with a most significant disability, including a youth with most significant disability, is working on a short-term basis toward competitive integrated employment that is individualized, and customized , consistent with the unique strengths, abilities, interests, and informed choice of the individual, including with ongoing support services for individuals with the most significant disabilities. These are individuals: (a)



For whom competitive integrated employment has not historically occurred, or for whom competitive integrated employment has been interrupted or intermittent as a result of a significant disability; and
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(b)



(3)



Who, because of the nature and severity of their disabilities, need intensive supported employment and extended services after the transition from support provided by Vocational Rehabilitation , in order to perform this work.



"Extended services" means services that are provided by other public agencies, private nonprofit organizations, or other sources, including employers and other natural supports, following the provision of authorized supported employment services of Vocational Rehabilitation that are needed to maintain an individual with a most significant disability in supported employment.



Authority: T.C.A. §§ 4-5-202; 71-1-105(12); PL 93-112, as amended by PL 99-506; 34 C.F.R. §§ 361; 361.5; 363.6.



Rule 1240-08-11 -.03 Eligibility for Supported Employment is amended by replacing the term "DRS" with the term "VR". Authority: T.C.A. §§4-5-202; 71-1-105(12); PL 93-112, as amended by PL 99-506; 34 C.F.R. §§ 361; 361.5; 363 .1 et seq .



Rule 1240-08-11-.04 Provision of Services is amended by replacing the term "DRS" with the term "VR" wherever such term appears and by amending paragraph (1) by deleting the language "eighteen (18)" and substituting instead the following language: "twenty-four (24)". Authority: T.C.A. §§4-5-202; 71-1-105(12); PL 93-112, as amended by PL 99-506; 34 C.F.R. §§ 361; 361.5; 363.1 et seq .
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