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Complaint No. CIC/MP/C/2015/000044 Complaint No. CIC/MP/C/2016/000123 Date of Hearing



30.11.2016 & 26.12.2016



Date of Decision



13.11.2017



Shri R K Jain V/S Indian Bank Association (IBA) Ms. Ita Bose V/S Indian Bank Association (IBA)



In response to the RTI applications filed by the above named complainants, the IBA refused to provide the information stating that they are not a Public Authority as defined under section 2(h) of the RTI Act. Aggrieved with the reply of the IBA , both the complainants filed complaints under section 18 of the RTI Act to the Central Information Commission (CIC) praying that an enquiry be conducted in the matter and the IBA should be declared as public authority. Therefore, the only question before the Commission is whether the IBA is a Public Authority under the provisions of section 2 (h) of the RTI Act, 2005. 2.



I have gone through the decision dated 20.10.2017 of the Information



Commissioner, Shri M. Sridhar Acharyulu, declaring IBA as public authority under sectuib 2(h) of the RTI Act, 2005 on the two grounds which are direct/indirect financing and the substantial control by the appropriate Government. I entirely agree that IBA is a public authority under section 2(h) of the RTI Act, 2005. Howeve4r, I do not agree to the extent that IBA is directly or indirectly financed by the appropriate Government. Further, I do not subscribe to the issue of show cause notice to the deemed CPIO as mentioned in para 67 of the order because the status of IBA is public authority is being decided now only. Therefore, show cause notice to the deemed CPIO is of no relevance. 3.



Therefore, I proceed to record my decision as follows:



1



WWW.LIVELAW.IN Submissions of Sh R K Jain, Complainant 4.



The Managing Committee of the IBA comprises of 29 member banks of which



around 18 banks are public sector banks. Thus the IBA is a body which is controlled by the appropriate Government and thereby fall under the definition of public authority as given in section 2(h) (i) of the RTI Act. Further,the IBA acts as an “advisory body” or “think tank“ for banks. It tenders its advice on several important matters, such as, award of punishment to the employees of banks ,implementation of provisions of statues e.g. RTI Act, Human Resources of the banks etc. It shows that it performs ‘public function’, thereby satisfying the requirement to be declared as public authority under the RTI Act.



He further submitted that



the IBA is an ‘Agency’ or



‘instrumentality’ of the State ( Public Sector Banks in the present case). The IBA also negotiates wage settlements on behalf of its member banks - majority of which are the public sector banks who mandate it to do so, with the Bank Unions / Associations under Industrial Disputes Act, 1947.



Besides, being an agency and instrumentality of



the State and under the control of the appropriate Government, the IBA is also substantially financed by the appropriate Government. All the expenses of the IBA, which is a non -profit making Association of Banks, are shared by the member banks, majority of which are public sector banks. It receives an annual subscription of nearly 4 crores from more than 100 Indian and foreign banks. Besides this, the IBA collects other funds from its members. As per the information displayed on the official website of



the IBA, it has 189 members. Thus, the



IBA also meets the criteria of



substantial financing by appropriate Government and thereby falls under the definition of public authority as defined in section 2(h) of The RTI ACT. 5. The complainant, Shri



R.K. Jain, during the hearing



had



produced certain



documentary evidences in support of his contention that the IBA is a pubic authority and stated that the IB A performed various activities indirectly as per instructions of the Reserve Bank of India (RBI) and Department of Financial Services (DFS). He produced a letter No. 4/3/2012-SCT(B)/Welfare dated 30.12.2013 from D F S



addressed to the



Chairman, IBA to issue necessary guidelines to the public sector banks regarding pay fixation of ex-servicem en/Ex-ECO s/SSCO s in a uniform way to avoid disparity in pay 2



WWW.LIVELAW.IN fixation across public sector banks. He stated that the R B I entrusted the IBA with the following tasks: (i) drafting a Master Joint Lenders’ Forum (JLF) agreement between all lenders in respect of Special Mention Accounts (SM A ) with an aggregate exposure (AE) exceeding Rs. 100 crores; (ii) constituting an Independent Evaluation Committee (IEC) to carry out evaluation



of Techno-Economic Viability study and the proposed



restructured packages for A E exceeding Rs. 500 crores; and (¡ii) put a database on the IBA ’s website in respect of delinquent third party service providers such as Advocates, Chartered Accountants and Valuers reported by the lender banks. The IBA took a decision to implement the task assigned by the RBI. S o the IBA has to work in consultation with Ministry of Finance and RBI for achieving common objectives. He further stated that the IB A is a major stake holder and part of the administrative structure for monitoring Mission Document of Pradhan Mantri Jan Dhan Yojana (PMJDY). Under the PM JD Y, the Government had assigned the job to the IBA to have a monitoring committee to review the progress on weekly basis. The information for monitoring was to be extracted from the D F S portal and adequate publicity needed to be carried out in structured manner based on different tiers at Central level, State level and Districts/Local level structure. The mechanism for public w as to be devised by the IBA and N A B A R D in coordination with banks and other stake holders. A common fund had to be contributed by the banks for publicity in States. State level Bankers Committees would coordinate based on broad guidelines of the IBA/NABARD.



Under



the heading of roles of major stakeholders of the scheme the IBA was assigned the role of coordination in financial inclusion efforts with all banks, key monitoring role in financial literacy campaign; coordination in publicity and campaign, coordination in centralized handling of custom ers’ grievances/issues through toll free numbers in coordination with banks; a dedicated desk to be set up for monitoring of implementation of the scheme. The Finance Ministry had directed LIC to immediately operationalize the benefit of live cover under P M J D Y and the LIC had been asked to expeditiously enter into a memorandum of understanding with the IBA. He further stated that the Department of Financial Services vide letter No. 7/07/2016-P&C dated 22.01.2016 addressed a letter to the Chairman, IBA along with heads of public sector banks issuing guidelines regarding the study visit of the Select Committee of Rajya Sabha on 3



WWW.LIVELAW.IN Prevention of Corruption (Amendment) Bill, 2013 to Mumbai and Kolkata from 12th to 18th February, 2016. He added that the IBA functions on the principle of 'mutuality’ where ‘members’ of the ‘association’ are one and the same.



Submissions of Ms Ita Bose, Complainant



6.



As on 01.06.2015, the Managing Committee of the IBA consisted of 31 members



out of which 19 members are Chairman cum Managing Directors of public sector banks or public authorities under RTI Act.



Thus



61.29 % of members of managing



committee are public servants or belong to public authorities . Therefore,the IBA is a body which is being managed and controlled by public servants of Govt, of India, since Chairman and Managing Directors ( CMDs) are employees of Central Govt. 6.1



The Reserve Bank of India has been quoted in Economic Times of 15.06.2015



stating that Public Sector Banks had 73.2 % and 73.9% market share in loans and deposits respectively as of 31.03.2014. Since all 27 public sector banks contribute to funds of the IBA based on working fund of individual bank as at the end of previous financial year, the total inflow of funds to the IBA from public sector banks (PSBs)/ public authorities (PAs ) would be substantial when compared to total inflow of funds from all the bank-members (which include public sector, private sector, foreign and cooperative banks). Thus, major share of operational and capital expenses of the IBA are provided by PSBs/PAs. The IBA recovers annual subscription, expenses for bipartite wage revisions, consultation and advice, legal charges and contribution for acquiring immovable properties, like office etc. from member banks based on working fund of each bank. Since PSBs/ PAs control 73% of working funds of all banks, hence inflow of funds to the IBA from PSBs/PAs would be near about Thus, the IBA is substantially funded by PSBs/PAs.



4



70 % of total inflow.
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The IBA is a society or voluntary organization and it provides expertise to



member banks in host of matters relating to



service conditions of employees,



periodical wage revision, formulation of policies for banks, execution of govt, directives/schemes/policies,



legal



issues



of



member



banks,



customer



service



defending banks in courts by being party to litigation, technology for banks, recovery of loans, approval of transport companies, security printers, couriers for banks including PSB etc. Thus, the IBA has substantial contribution in functioning of public sector banks. The advice of



the IBA is followed by public sector banks in toto by



getting formal approval of Board of Directors and/or Central Govt. The IBA provides expertise to Government of India in the matter of banking industry and execution of govt, policies and schemes. The IBA is associated with Pradhan Mantri



Jandhan



Yojana (PMJDY) and other social schemes. The IBA plays a public role in the matter of banking industry of the country and its working, advice, decisions affect large number of employees of banks and customers of banks including trade, industry, common citizens, marginalized segment of society, etc. Hence, there is need for transparency in its working in view of legislative intent and preamble of RTI Act.



Submissions of the IBA - Respondent 7.



The IBA is an unregistered, voluntary association of banks or of likeminded



people. The IBA is not a statutory body nor has it been incorporated under any law. The IBA was formed on 26th September 1946 by 22 banks coming together to discuss issues of common interest. It may be noted that all these banks were private banks at that time. Over the years, the membership grew. It was just a turn of events that some of these banks were nationalized in the year 1970. However, the working of the IBA has continued in the same manner over the years. Currently, the IBA has Public Sector Banks, Private Sector Banks, Foreign Banks, Urban Co-operative Banks, Asset Reconstruction



Companies,



Credit



Rating Companies,



Credit Guarantee



Funds,



Financial Services Companies, Credit Bureaus and others as Members. As on 30th September 2016, the membership of the IBA stood at 239 of which 137 were Ordinary 5



WWW.LIVELAW.IN Members and 102 Associate Members. Of the 137 Ordinary Members, only 27 i.e. less than 20% are Public Sector Banks. Of the total 239 banks, public sector members are 27 PSB and 38 RRBs which is just 27% of total membership. The key Officers of the IBA such as Chairman, Deputy Chairman and Honorary Secretary of the IBA are elected by the Members of the Managing Committee and rules of the Association do not specify that only Public Sector Bank Chairman can become Chairman /Deputy Chairman/ Honorary Secretary. Further, funding of the IBA is by way of Basic Annual Subscription collected from all members of the Association in terms of their working fund and is not sectoral specific i.e. private or public . Further, the



IBA’s vision is



“To work proactively for the growth of a healthy, professional and forward looking banking and financial services industry, in a manner consistent with Public Good”. However, working for public good alone does not make an institution a Public Agency. The IBA is a premier service organization representing all banks in India. Therefore, the Government, the Reserve Bank of India or any other trade or industry body /association find it convenient to use the



IBA as a single point of contact while



interacting with the banking industry. The IBA provides certain pooled services to its members. The pooled service can be anything - wage negotiation, contribution to publicity under Pradhan Mantri Jan Dhan Yojana / Pradhan Mantri Mudra Loan Yojana, representing cases in Courts of industry interest, price discovery of technological investments and so on, and the service may cover all sectors of banks or some specific sector as the case may be. In PMJDY and PMMLY initiatives, Public Sector Member Banks and Private Sector Member Banks including Foreign Banks with more than 20 branches participated. 7.1



It is evident based on all the facts brought out that the IBA is purely a



voluntary Association of Banks or of likeminded people, working in common interest, using collective wisdom to arrive at consensus based decisions for the benefit of its members. The expenses of the association are shared among the members in a fair manner. It is neither substantially owned nor controlled nor financed by the Government nor is it under the control of the Government. Therefore, the IBA does



6



WWW.LIVELAW.IN not fall within the definition of a public authority as defined in Section 2(h) of the RTI Act and accordingly the IBA is not a public authority.



Analysis and Decision



8. Definition of public authority is provided in section 2(h) of the RTI Act, which is reproduced below: "public authority" means any authority or body or institution of self government established or constituted,(a) by or under the Constitution; (b) by any other law made by Parliament; (c) by any other law made by State Legislature; (d) by notification issued or order made by the appropriate Government, and includes anyi) body owned, controlled or substantially financed; (ii) non -Government organisation substantially financed, directly or indirectly by funds provided by the appropriate



Government;



8.1



It is noted that funding of the IBA is by way of basic annual subscription from



all members of the Association. The members of the IBA consist of public sector as well private banks and financial institutions. There is no direct or indirect flow of funds from the Central Government or the State Government.
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In the above context, the Delhi High Court, in the case of Hardicon V/S Madan



Lai



(W. P. (C) No. 6946/2011 decided on 12.03.2015), had observed that flow of



funds from banks to contribute to shareholding of Hardicon Ltd. cannot be said to be direct or indirect funding by the Government. The operative paras are reproduced below: “15. The CIC held that as 61.5% of equity of the petitioner was subscribed by government owned entities and the same would meet the criteria of substantial financing by an appropriate Government. I find it difficult to agree with the said conclusion. Admittedly, the Government - whether it be State Government or Central Government - has not provided any direct funding to the petitioner. The question whether the entity has been indirectly financed is to be determined on the facts of each case. In this case, there is no material to indicate any flow of funds from any government to the petitioner. In order to hold that an entity has been indirectly financed by an appropriate Government, first of all, it is necessary to find that the Central Government has parted with some funds for financing the authority/body; and secondly, the said funds have found their way to the authority/body in question. The link between the financing received by an entity and an appropriate Government must be clearly established. 16. In this case, there is no material to indicate that any of the funds received by the petitioner owed their source to either the Central Government or the State Government. The constituent shareholders of the petitioner are independent entities and whose source of funds are not limited to the Central Government/State Government. Although, substantial part of equity of nationalized banks is held by the Government, the sources of funds available to the bank are not limited to the Government alone. Banks receives substantial deposits as a part of their business. In addition, the banks also generate substantial income from their commercial activities. Such funds are also deployed by banks by lending and investing in other entries. Since the funds received by the petitioner by way of subscription to its equity cannot be traced to any Government. The conclusion that the government has indirectly provided substantial finance to the petitioner is not sustainable. ” 8.3



In view of the above observations of the Delhi High Court, the IBA cannot be



said to have been directly or indirectly financed by appropriate Government.
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So far as control part of appropriate Government is concerned it is noted that



the IBA is



an agency or instrumentality of the State. The appropriate Government



controls it as majority of Managing Committee members are



Managing Directors of



Public sector Banks, who in turn are Government of India employees. As on 6.5.2017 total Managing Committee members are 28 out of which 15 are from Public Sector Bank i.e. more than 50 %. COMPOSITION OF THE MANAGING COMMITTEE FOR THE YEAR 2016-17 (w.e.f 6th May 2017) as per the website of the IBA: CHAIRMAN Shri Rajeev Rishi : Central Bank of India DEPUTY CHAIRMEN Smt. Arundhati Bhattacharya : State Bank of India Smt. Chanda Kochhar: ICICI Bank Ltd. Shri Arun Tiwari



: Union Bank of India



HONORARY SECRETARY Shri Jatinderbir Singh : Punjab & Sind Bank MEMBERS REPRESENTING PUBLIC SECTOR BANKS Shri Ashwani Kumar : Dena Bank Smt. Usha Ananthasubramanian Shri Animesh Chauhan



: Allahabad Bank



: Oriental Bank of Commerce



Shri Kishore Kumar Sansi



: Vijaya Bank



Shri Arun Shrivastava : Syndicate Bank Shri Kishor Kharat : Indian Bank Shri Rakesh Sharma : Canara Bank Shri P S Jayakumar : Bank of Baroda Shri Suresh N Patel : Andhra Bank Shri R K Takkar: UCO Bank Shri Mahesh Kumar Jain: IDBI Bank Ltd. 9



WWW.LIVELAW.IN MEMBERS REPRESENTING PRIVATE SECTOR BANKS



Shri Aditya Puri : HDFC Bank Ltd. Smt. Shikha Sharma : AXIS Bank Ltd. (Co-Opted) Shri Shyam Srinivasan : The Federal Bank Ltd. Dr. N Kamakodi : City Union Bank Ltd. Shri Chandra Shekhar Ghosh : Bandhan Bank Ltd. (Co-Opted) MEMBERS REPRESENTING FOREIGN SECTOR BANKS Shri Pramit Jhaveri



: Citibank N.A.



Shri Ravneetsingh Gill : Deutsche Bank AG. Ms. Kaku Nakhate : Bank of America, N. A. Shri Madhav Nair : Mashreq Bank PSC MEMBERS REPRESENTING CO-OPERATIVE BANKS Shri Chintamani Nadkarni : N K GSB Co-operative Bank Ltd. Shri Vinod G Dadlani



: The Kalupur Commercial Co-op. Bank Ltd.



Smt. S.M. Sandhane



: The Saraswat Co-operative Bank Ltd.



10. We also note that



IBA performs various activities, which are entrusted to them



by the Government or the Reserve bank of India. The functions performed by the IBA are mentioned in para 5 above in the submissions of the IBA, which are the important public functions. In our view, the IBA works as an instrumentality of the State. For determining whether an organization is an agency or instrumentality of the 'State', Mathew, J. in Sukhdev Singh v. Bhagatram Sardar Singh Raghuvanshi (1975) ILLJ 399 SC propounded following indicia: "...(2) Another factor which might be considered is whether the operation is an important public function. (3) The combination of State aid and furnishing of an important public service may result in a conclusion that the operation should be classified as State agency. If a given function is of such public importance and so closely related to governmental agency, then even the presence or absence
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WWW.LIVELAW.IN of State financial aid might be irrelevant in making a finding of state action. (4) The ultimate question which is relevant for our purpose is whether such a corporation is an agency or instrumentality of the government for carrying on a business for the benefit of the public." The court further highlighted the test give in the Ramano Dayaram Shetty 1979 SC R (3)1014 which were stated in following terms: "... (3) It may also be a relevant factor... whether the corporation enjoys monopoly status which is state conferred or state protected. (4) Existence of deep and pervasive State control may afford an indication that the corporation is a state agency or instrumentality. (5) If the functions of the corporation are of public importance and closely related to governmental functions, it would be a relevant factor in classifying the corporation as an instrumentality or agency of the Government. (6) Specifically, if a department of Government is transferred to a corporation, it would be a strong factor supportive of this inference of the corporation being an instrumentality or agency of government. " 11. Taking into account that the IBA performs functions as State agency and its majority control vests in Government of India appointed Managing Directors of Public Sector Banks, the IBA qualifies to be a public authority under the RTI Act, 2005. The Commission, therefore, directs the IBA to designate an official of the IBA as the CPIO at the earliest as per provisions of Section 5 of the RTI Act, 2005 and also to comply with Section 4 of the RTI Act, 2005 within four w eeks of the receipt of the order of the Commission. Sd/-



(Manjula Prasher) Information Commissioner ,.................



copy.
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Address of the parties:



Shri R.K. Jain, 1512-B, Bhishm Pitamah Marg, Wazir Nagar, New Delhi-110003.



Shri V. Ramachandran, Officer on Special Duty, Legal & Operations, Indian Banks’ Association (IBA), World Trade Centre Complex, Centre-I, 6th Floor, Cuffe Parade, Mumbai-400005.



Ms. Ita Bose, 30, Rabindrapalli, Lucknow-226016.



Senior Adviser, Corporate & International Banking, Indian B anks’ Association (IBA), World Trade Centre Complex, Centre-1,6th Floor, Cuffe Parade, Mumbai-400005.
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