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IN THE HIGH COURT OF SOUTH AFRICA (GAUTENG DIVISION, PRETORIA) CASE NO :CC113/13 In the matter between:



THE STATE and OSCAR LEONARD CARL PISTORIUS



Accused



THE DEFENCE’S RESPONSE TO THE STATE’S HEADS OF ARGUMENT



1.



The State has failed to deal with crucial aspects in its heads of argument. An example of this is to be found in paragraph 94, page 61 of the heads where the following was stated :



“We will, however, be in a position to deal with their credibility should the defence attempt to place any reliance on their evidence.”



2.



The State must argue its case and cannot reserve arguments for purposes of a reply. Section 175(2) of the CPA makes it clear:



“The prosecutor may reply on any matter of law raised by the Accused in his address, and may, with leave of the court, reply on any matter or fact raised by the Accused in his address.”
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3.



The defence may not be ambushed by an incomplete argument, only to exploit the reply process which is, save for exceptional circumstances, only relevant to any matter of law raised by the Accused in his address;



4.



Instead of motivating its contentions, the State even went so far as to introduce inadmissible evidence in its heads of argument, patently as a last resort to attempt to deal with shortcomings in the State’s case. We refer to paragraph 171 as a good example.



5.



We will demonstrate below that the State in its heads of argument in many instances:



5.1



relies on sweeping statements without factual substantiation, contrary to the true factual position;



5.2



attempts to rely on Counts 2 to 4 to bolster its case on Count 1 contrary to the decision of Brühns v Attorney-General Northern Cape 1985 (3) SA 688 (A);



5.3



distorted the facts;



5.4



failed to deal with material aspects such as:



5.4.1



what the first sounds were;



5.4.2



the evidence of the immediate neighbours; and
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5.4.3



its failure to call material witnesses consisting of:



5.4.3.1



police



witnesses,



who



according



to



affidavits in possession of the State were on the first floor of the Accused’s house contrary to the evidence of Colonel van Rensburg and Van Staden,



5.4.3.2



Ms Mkwanazi who at the time was employed by Dr and Mrs Stipp; and



5.4.3.3



Warrant Officer Hilton Botha;



5.5



failed to apply the case law correctly to the facts;



5.6



seeks to introduce “evidence” which is not before the Court. We refer in this regard for instance to paragraph’s 67 (subparagraph 5), 101 and 171 of the State’s heads of argument.



6.



We submit that the State approaches the matter:



6.1



as if the Accused bears the onus; and



6.2



as if it has proved the contentions relied upon by the State as the only reasonable inference, excluding all other reasonable inferences.
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7.



However, the State does not deal with other reasonable inferences and more importantly, does not demonstrate the exclusion of the other reasonable inferences.



8.



The state’s general approach in this matter offends the principles laid down in S v Kubeka1



“Mr Theron made much of these factors and indeed Mr Nugent conceded them. 'Why', asked Mr Theron, both of the accused in evidence and of me rhetorically in argument, 'should Mohali have lied?' But I am not sure that to put the matter in this way is a correct approach. Apparent disinterest and the absence of bias are no doubt proper factors to be taken into account in assessing the reliability of a witness. If one refers to the dictum in Mokoena's case one finds, however, that the learned Judge-President expressed himself in the following way at 80 of the report: 'Thus the section ought not to be invoked where for instance the witness has an interest or bias adverse to the accused.' This statement is couched negatively. He did not say that the section ought to be invoked where the witness has no bias against the accused. I think that it is apposite in this connection to repeat what DOWLING J said in R v Mtembu 1965 (4) SA 334 (T) at 335 - 6: 'The magistrate in his reasons for judgment obviously takes the view that, if the evidence of the Traffic Inspector is accepted, then the accused was guilty of driving to the danger of the public. In coming to the conclusion that that evidence is to be accepted, he said that the Inspector either saw the accused drive as he says, or he has come to court to commit perjury. That is not the correct approach. The remarks of the late MILLIN J in Schulles v Pretoria City Council, a judgment delivered on 8 June 1950, but not reported, are very pertinent to this point; he says: 'It is a wrong approach in a criminal case to say, 'Why should a witness for the prosecution come here to commit perjury?' It might equally be asked: 'Why does the accused come here to commit perjury?' True, the accused is interested in not being convicted, but it may be that an 1



1982 (1) SA 534 (W)
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inspector has an interest in securing a conviction. It is therefore quite a wrong approach to say, 'I ask myself whether this man has come here to commit perjury, and I can see no reason why he should have done that, therefore his evidence must be true and the accused must be convicted. 'The question is whether the accused's evidence raises a doubt.' Similar sentiments have been expressed in many cases including R v Roga 1935 TPD 101 at 102; International Tobacco Co (SA) Ltd v United Tobacco Co (South) Ltd (1 ) 1955 (2) SA 1 (W) at 13. See, too, R v Madiba 1947 (3) SA 491 (N) at 493 - 4; R v Seeber and Another 1948 (3) SA 1036 (E) at 1039; R v P 1955 (2) SA 561 (A); R v Van Heerden en Andere 1960 (2) SA 405 (T). The accused's evidence did not impress me. It contained various unsatisfactory features. I mention only some of them. In view of the crowd of people at the scene and the presence of an injured man, his reason for stopping, namely the possibility that Muzi's vehicle was unsound mechanically, is unlikely. Then, having stopped, he made no enquiry from Muzi as to what had happened. He saw the deceased and that he was bleeding and bent over. One would have expected him at least to satisfy his natural curiosity and to have asked what had occurred. For all he knew, there could have been an accident. He did none of these things. Whether I subjectively disbelieve him is, however, not the test. I need not even reject the State case in order to acquit him. It is not enough that he contradicts other acceptable evidence. I am bound to acquit him if there exists a reasonable possibility that his evidence may be true. Such is the nature of the onus on the State. In this regard, see, amongst other authorities, S v Smook 1961 (2) PH H228 (A); S v Ntsane 1966 (2) PH H408; S v Mgoma and Others 1962 (2) SA 209 (N) at 211; R v Segoale 1947 (2) SA 641 (T) at 645. It follows that it is wrong, as Mr Nugent correctly pointed out, simply to ask oneself whether the State witness is to be believed and then to find accordingly. Evidence ought not to be looked at piecemeal and in isolation. All of it should be analysed and weighed together in determining whether the State has proved its case beyond a reasonable doubt: S v Sigwahla 1967 (4) SA 566 (A) at 569H; R v Sacco 1958 (2) SA 349 (N) at 351H - 353C.



(Kubeka was referred to with approval in many cases. See for instance S v Raghubar 2013 (1) SACR 398 (SCA).)



9.



With the above in mind, we succinctly deal with the submissions made
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by the State in its heads of argument.



We do not deal with all the



contentions in the State’s heads of argument, as we have dealt with all the facts in detail in our heads of argument, but only refer to contentions by the State, not fully dealt with in our heads of argument or not dealt with in the context of the contentions made by the State.



Ad paragraphs 13 and 14 of the heads



10.



It is clear that the State, as contended for by the defence, joined Counts 2 and 4 to the proceedings (notwithstanding that they allegedly occurred in a different jurisdiction), to exploit those charges to seek to draw incriminating inferences relevant to Count 1. We have pointed out that this is inadmissible as stated in Brühns supra.



Ad paragraph 17 of the heads



11.



The sweeping statement that the Accused is incapable of taking responsibility and that his attitude was that he was the victim of circumstances is:



11.1



not only contrary to the evidence of Ms van Schalkwyk and Professor Scholtz, but



11.2



12.



also without a factual basis.



The State does not even refer to the evidence of Ms van Schalkwyk and
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Professor Scholtz, as it knows that their evidence exposes the incorrectness of the sweeping statement made by the State.



Ad paragraph 18 of the heads



13.



The statements in the three bullet points do not accurately reflect the factual position as:



13.1



it is untrue that he did not blame himself for the events and specifically the shots;



13.2



in respect of the Tasha’s incident, he accepted that he made a mistake as fully dealt with above;



13.3



the Accused was quite correct in not accepting the contradictory evidence of Taylor and Fresco;



13.4



the Accused did not blame his father for the ammunition. He simply stated the true position.



Ad paragraph 19 of the heads



14.



It is not true that the Accused was a deceitful witness. There is no evidence that he “rehearsed emotional outbursts”. The evidence of Miss van Schalkwyk and Professor Scholtz is in any event to the contrary.
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Ad paragraph 20 of the heads



15.



In regard to the screams, the statement was made by the defence at the time when it was denied the opportunity to consult with the immediate neighbours, as a consequence of which the defence was reliant on expert evidence.



16.



The State refused to make the State witnesses not called by the State available before the close of its case, and it was only after the close of the case for the State that the defence could consult with witnesses such as Mr and Mrs Nhlengethwa and Ms Motshwane.



17.



It then became clear that they had heard the crying out loud at exactly the same time as the State witnesses heard the screaming and that the crying out loud came from a male in a high pitched voice.



18.



It was realised that the State witnesses interpreted the same crying out loud by a male in a high pitched voice as screaming by a female and that the evidence of the immediate neighbours in that regard rendered the need for expert evidence superfluous.



19.



As regards the similarity of the sounds made by the cricket bat and gunshots, the State witnesses, Dr and Mrs Stipp gave clear evidence concerning the similarity in sound. The defence, in any event, called Mr Wolmarans, insofar as it was necessary, in this regard.
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20.



As regards the statement that if the person was screaming from the toilet it would not have been possible to discern the screaming in the bedroom of Mrs Burger, we respectfully refer to the evidence of Mr Lin who made it clear that if the screams emanated from the toilet, it would have been extremely unlikely to be audible, but the screaming would definitely not have been intelligible in the bedroom of Mrs Burger.



Ad paragraph 43 of the heads



21.



The State knows that all the facts are not objective and common cause. The following facts are not common cause:



21.1



That it was a “good grouping” of the shots in the toilet door.



21.2



The Deceased could have been positioned any distance from the toilet when she was shot in the hip. Wolmarans could not determine the distance with reference to superficial wounds caused by wood splinters due to the clothing. The Deceased was also not facing the Accused. The evidence was that she was standing at an angle. This became clear if regard is had to the trajectory of the hip wound.



21.3



She was not fully clothed as if she was about to depart. She was clothed in clothes one would expect someone to wear when sleeping. It is not the contention of the State that the Deceased did not wear any clothes when she was sleeping.
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21.4



It was also in dispute that the ammunition was in fact Black Talon.



21.5



The Accused did not make calls from the bedroom area.



21.6



Mrs van der Merwe’s evidence was fully analysed. Her evidence did not survive the blanket statement that she had heard a woman talking as if arguing.



Ad paragraph 44 of the heads



22.



We deal with the Accused’s evidence in our heads of argument. The State refers to the Accused’s evidence as appalling and to the experts called on behalf of the defence as the worst witnesses ever. These incorrect contentions or inferences are fully dealt with in our heads of argument. The State fails to show why the evidence of the experts on behalf of the Accused was “appalling”.



Ad paragraph 47 of the heads



23.



The State attempts to isolate Colonel van Rensburg and Warrant Officer van Staden’s evidence, as if they were the only persons upstairs that could and would have disturbed the scene.



24.



We fail to understand why the State did not call the other officials who, according to their affidavits, were also upstairs at the crucial times.
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25.



In



particular



the



State



failed



to



call



Warrant



Officer



Botha,



notwithstanding various challenges for it to do so.



26.



The State does not even deal with this failure, which is surprising, particularly if regard is had to the State’s duty to act without fear, favour and prejudice.



27.



Moreover, Colonel van Rensburg in his evidence contradicted his affidavit and W/O Van Staden, in cross-examination, conceded the presence of the police officials at the relevant time.



Ad paragraphs 49 and 50 of the heads



28.



We deal in detail with the evidence of Colonel van Rensburg and Warrant Officer van Staden. The State conveniently omitted to deal with Exhibit “OO” which depicts Colonel van Rensburg tampering with the multi-plug of the extension cord, contrary to his evidence that he never touched anything. His response was that he was working on the linkage of the cable of the fan. This response contradicts his evidence and he fails to explain why it was necessary to test the fan at that stage as he had no version relevant to the fan.



Ad paragraph 51 of the heads



29.



We deal with the duvet and denim jeans in the heads of argument.
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Ad paragraph 52 of the heads



30.



We deal in detail with Mrs Stipp’s evidence in our heads of argument as well as Professor Saayman’s evidence.



Ad paragraph 55 of the heads



31.



We fully agree that where the Accused gave evidence premised on a reconstruction after the shooting, that the Court must be careful to accept the factual correctness in every respect. His incorrect reconstructed observations at a very stressful and anxious time should not be equated to deliberate lies.



Ad page 40 and the reference to “provoked private defence”



32.



The State, with respect, confuses the position of “provoked private defence” with a person’s right to defend himself in his own home. We have referred to the case law in this regard in our heads of argument.



The so-called “bakers-dozen”



33.



The State relies upon a so-called “bakers-dozen” of contradictions. We deal with the State’s submissions in this regard:



34.



AD Number 1



34.1



The fact that the accused “has no idea what a zombie stopper
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is”, in the context of the trial, is not surprising. The reference to zombie stopper was so far removed from the facts of the case when the question was posed and the fact that the incident in question occurred long before the trial, that it makes sense for the accused to have forgotten his reference to a “zombie stopper”, in a video.



34.2



Moreover, Mr Nel posed the question, “Have you never been in the presence of any person using the word ‘zombie stopper’? -- Not that I can recall, M'Lady.” (Record 1499 line 11-12). The question clearly suggests someone other than the accused having uttered the words. Consequently, the accused’s response that he did not have a recollection of this is factually correct. What should be criticized is Mr Nel’s question being unclear and not precise. To avoid confusion, Mr Nel should simply have posed the question, whether the accused ever uttered such words.



35.



AD Number 2



35.1



Mr Nel’s contention that the Accused had testified in the bail application that he had gone “onto the balcony” is incorrect. This was never the Accused’s version at the bail application.



35.2



Furthermore, Mr Nel is confused when he makes reference to the Accused’s version that “he never went onto the balcony…”
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as being in conflict with his version in the bail application (him having gone onto the balcony). We repeat our contentions as they appear from the Defence’s Heads of Argument, pages 169 par 565, 566 and 567, that the Accused’s reference to “onto” was merely erroneous and due to his manner of speaking.



36.



AD Number 3



36.1



Mr Nel seemingly loses sight of the evidence concerning the fans and the multi-plug attached to the extension cord. The following are important features of such evidence:



36.2



There were in fact two fans present in the room. On the Accused’s version the smaller fan was inside the room and he simply moved it a short distance (which could not have taken much time);



36.3



The second fan could have been plugged into the power source behind the TV-cabinet;



36.4



The mysterious loss of the extension cord complicates matters, specifically concerning the ability of the multi-plug to reach within the confines of the room; and importantly;



36.5



Exhibit OO depicts Col van Rensburg holding onto the multiplug, the purpose of which, “we was looking at the linkage of the
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cable, the cable of the fan (Record 882 line 1). In this regard, see the analysis of Col van Rensburg’s evidence as per Annexure G of the Defence’s Heads of Argument.



37.



AD Number 4:



37.1



Mr Nel’s reference to “he purportedly moved the fans to where the duvet is currently visible on photograph 55 of Exhibit E.” is nonsensical.



37.2



The Accused’s plea explanation and admissions in terms of section 220 of Act 51 of 1977, makes it clear that the aspects pertaining to tampering with the scene were to be dealt with during the cross-examination of Hilton Botha. The State’s failure to call Botha resulted in the Defence’s inability to raise the aforegoing aspects with him during his anticipated crossexamination.



37.3



The allegation that the Accused had to move the “fans quite a distance” is factually incorrect. This was never the Accused’s testimony.



37.4



The Accused’s admission that, the fan (as opposed to fans as referred to in the State’s Heads of Argument) presented as an obstacle to access the balcony, is correct. However, the State’s contention loses sight of the fact that the Accused testified that
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the fan could not have been positioned as depicted in photo 55, as that location was taken up by his prostheses, the evidence of which was not disputed by the State.



37.5



The aforegoing should also be seen in the context of the State’s own evidence by Professor Saayman, that the deceased could have voided her bladder shortly prior to the shooting. Clearly, the deceased went to the bathroom for the aforegoing purpose.



38.



AD Number 5:



The State’s contention loses sight of the Accused’s testimony, with reference to the statement of Hilton Botha, having indicated that the duvet was pushed to the side on the bed. Considering the aforegoing, the State had a duty to call Botha to testify about the location of the duvet if it was serious in disputing the Accused’s version as to the location thereof. The State’s failure to call Botha and the uncertainty as to what other police officials may have done on the scene, prior to photo 55 being captured, undermines the State’s contention that photo 55 correctly depicts the scene as at the time of the incident.



39.



AD Number 6



39.1



Yet again, Mr Nel has lost sight of the evidence before Court, more particularly that of W/O van Staden who, when questioned about the movement of the firearm, in relation to the carpet in
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the bathroom, responded, “the mat could have been shifted whilst I was trampling upon it, when I came to take a photograph of the firearm.”



39.2



The aforegoing demonstrates just how the police disturbed the scene, consequently doubt must exist as to the integrity of the scene being preserved. It is therefore possible that other items may have been moved around on the scene, prior to photographs thereof being captured.



39.3



Contrary to Mr Nel’s assertion, van Staden’s evidence is a clear indication of how the police “contaminated, disturbed and tampered” the scene.



40.



AD Number 7



The failure by the State to call Hilton Botha has resulted in the unexplained scenario as to how the duvet ended up on the floor. If Botha had indeed preserved the scene, the movement of the duvet from the bed to the floor, raises serious questions as to what the police did on the scene.



41.



AD Number 8



41.1



Mr Nel creates confusion (perhaps purposefully so), with his reference to the alleged contradiction by the accused as to what
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the accused could have seen and what not. The Accused’s testimony that “I did not look down. I had my hand … my head in my hands …” , relates to the time when the Accused got out of bed. At that time there was some light being emitted into the bedroom from the light on the balcony, and the curtains were partially drawn. However, Mr Nel’s reference to the Accused’s testimony that “… it was pitch black and it was behind me.”, relates to a time when the room was hurled in darkness because the curtains had been drawn closed. Consequently, there is no contradiction in the evidence of the Accused.



41.2



With reference to the positioning of the duvet, we repeat our contentions as above.



41.3



The sound caused by the window having struck the frame is consistent with the Accused’s thought process that an intruder had entered the bathroom. Had the Deceased “fled to the toilet with her cellphone”, as the State contends, the question arises why the deceased did not phone for help.



41.4



The open curtains could be accounted for by the Accused having opened same when he accessed the balcony to call for help. In this regard we refer to the evidence of Dr Stipp, that the shouting for help came from a direction more to his left.
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42.



AD Number 9



42.1



It was never the evidence of the Accused that the blue LED light caused him to wake up, rather, he testified that once he was positioned in front of the blue light it bothered him and this necessitated him wanting to cover same. In fact, the accused testified as follows, “I do not know what the reason was why I woke up, M’Lady. It was warm and I could not sleep” (Record 1735 line 15-16), and “as I closed the curtains and I turned and I placed, after I closed the curtains, I turned back to the fans and I saw the blue light was on. That is when it bothered me and I thought that I should cover it … when the room was pitch black, M’Lady” (Record 1735 line 17-22).



42.2



In the dark setting, and with his back facing the bed and the direction in which the deceased would have walked to the bathroom, the probabilities clearly suggest that the Accused would not have observed the Deceased walking to the bathroom.



43.



AD Number 10



43.1



Mr Nel’s contentions are misplaced. With reference to the position of the denim in relation to the duvet, Col van Rensburg testified that “Duvet lying on the side and the trousers that was lying, broek that was lying there next to the duvet.” (Record 830
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line 7-8).Furthermore, contrary to Mr Nel’s contention that the Court made a finding as to the position of the denim on the duvet, the correct position is, “COURT:



Yes. Yes, Mr Nel?



From the photographs it looks as if the denim is on top. MR NEL:



Yes, My Lady. COURT:



pleases. COURT:



Yes. MR NEL:



As the court



I think you can go as far as that.” (Record



1749 line 17-24).



43.2



From the aforegoing, it is clear that the Court correctly made no finding, concerning the position of the denim in relation to the duvet.



43.3



We repeat our earlier contentions that the contamination, and/or disturbance and/or tampering with the scene would have been dealt with on behalf of the Accused during the cross-examination of Hilton Botha. Regrettably Botha was not called.



44.



AD Number 11



44.1



It is clear that not every minute detail of the events as they unfolded on the morning in question, was included in the Accused’s affidavit in support of his bail application. The Accused’s failure to mention his communication with the deceased when he got up, must also be seen in the context of his evidence during the trial when he stated, “At the time of my bail, I wanted to give evidence” (Record 1517 line 1-2).
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44.2



The State’s contention that “all the couples who testified in this trial predictably woke their partners up to discuss sounds that they had heard”, is palpably wrong. It was only Mrs Nhlengethwa who testified that she woke up her partner to discuss sounds that she had heard.



44.3



The allegation that the Accused acted contrary to his nature, which was his propensity to wake his partner up, as testified to by Ms Taylor is to be evaluated in the context of the events of the morning in question. This is fully dealt with in paragraphs 583 – 585 of our Heads of Argument. This being that, concerning the incident in question, the deceased was already awake when the noise was heard. The noise to which the Accused responded emanated from a location in close proximity to the Accused, whereas, the Taylor-incident related to her having been asleep and the noise having emanated from downstairs.



44.4



The argument concerning putative self-defense is dealt with in detail in our Heads of Argument at paragraphs 789 - 797. Mr Nel’s inability to understand the Accused’s conduct, that he approaches danger as opposed to fleeing therefrom, is brought about by him ignoring the import of Professor Derman’s evidence and the report by Professor Scholtz.
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45.



AD Number 12



45.1



The Accused having testified about a whisper, or having spoken to the Deceased in a soft tone is of no consequence. By having regard to what follows, one will understand that the reference to whisper and soft tone is simply the accused’s interchangeable manner of speaking.



45.2



The irrelevance between “whisper” and “soft tone” is best illustrated in the following passage, “Okay. Now, it would have been different if you said ‘why did you not ask for it to be changed?’ You said ‘you could have just lent forward and whispered in my ear’. That is what you wanted her to do. You blame her for not having done that. ---M'Lady, in the way that Mr Nel reads it that is exactly how I intended it in a soft manner, ‘but you could have just whispered in my ear to change it” (Record 1593 line 1-6).The State’s contention that this constitutes a contradiction is far fetched.



46.



AD Number 13



46.1



With reference to the activation and/or deactivation of the alarm, the State has failed to take the following evidence into account:



46.2



It was possible that the deceased could have activated the alarm, (Record 2170 line 3-6);
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46.3



The Accused testified that he had no independent recollection of having deactivated the alarm;



46.4



The Accused testified that, him deactivating the alarm in the ordinary course, became habitual;



46.5



The keys, together with the remote controlling the alarm were conveniently positioned in close proximity to the Accused’s movements in the main bedroom;



46.6



The area where the Accused believed an intruder had entered the home was not covered by an alarm system.



46.7



At no stage did the Accused testify that he at all times kept his cellphone with him.



46.8



The reference to the Accused having the benefit of hiding behind the wall from which “he had a clear field of fire down the passage towards the bathroom” is nonsensical and does not warrant a response.



46.9



The evidence concerning gastric content bears no relation to the State’s contention that the Accused was awake, sometime prior to the shooting.
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Ad paragraph 70 of the heads



47.



It is not only a matter of “what inferences are ‘possible’”. It is rather a proper application of the principles set out in S v Blom fully dealt with in our heads of argument.



48.



S v Sauls and Others deals with the approach to the credibility of a single witness. We do not seek to argue on conjecture and ingenuity. We also do not seek speculative explanations. We have fully deal with the facts and the case law in our heads of argument as well as with the defences.



49.



At page 49 (the last paragraph) the State, inter alia, contends that it was a relaxing evening and that the actions of the Accused “cannot be attributed to a heightened sense of fear or vulnerability”. The above statement exposes the lack of understanding by the State with respect to and in particular the slow burn effect of disability in conjunction with vulnerability and anxiety.



The evidence is clear that the effect of



disability, vulnerability and anxiety could be triggered at any time even after a “relaxing evening”.



50.



The State also refers to a “reasonable man” at the top of page 50, and not a reasonable man with the same ability or disability.
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Ad paragraph 76 of the heads



51.



We have fully dealt with the principles relevant to error in persona and the doctrine of transferred malice, in the context of the requisites for subjective intention in order to be convicted of an offence requiring intent.



52.



In fact, the State ignores the Accused’s evidence that he subjectively did not foresee that it was the Deceased in the toilet. His evidence was that it never crossed his mind that he would kill the people in the toilet. He stated in this regard “If I think back today, M’Lady, if there was someone that was inside the toilet and I knew about that and I fired at the door that would have been a possibility.” (Record 1875, lines 12-18) He said this with the benefit of hindsight, which has no relevance to his state of mind at the time of the incident.



53.



He repeatedly stated that he did not want to kill the Deceased or anybody else. (See for instance Record 1497, lines 8-9).



54.



The State is also wrong in stating that “(E)ven on his own version he stood in front of the door and with dolus directus fired shots at the door with intent to kill the ‘intruder/s’”. This contention is far removed from the evidence before Court. The Accused was not standing in front of the door, but at the entrance to the bathroom. He also explained how it came about that he discharged the shots.
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Ad paragraph 77 of the heads



55.



It does not come as a surprise that the State has not referred to any page reference in the record to justify the statement made by the State in paragraph 77.



On the contrary, the statement by the State is in



conflict with the evidence. We refer in this regard inter alia to Record 1518, line 2; Record 1555, lines 10-11, Record 1560, lines 21-22.



Ad paragraph 79 of the heads



56.



We succinctly deal with each of the bullet points:



56.1



It is common cause that the Deceased’s bladder was empty and that according to Professor Saayman it was consistent with the Deceased having voided her bladder very shortly before the incident.



56.2



The common cause evidence was that it was a hot evening which explains the opening of the bathroom window.



56.3



It is not strange that the Deceased would have taken her cellphone to the bathroom when she went to the toilet. It was dark and the cellphone would have assisted with light in the toilet.



There are WhatsApp messages showing that the



Deceased took her cellphone to the toilet. See in this regard for instance the fist message on page 269/524 of Exhibit “DDD”.
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56.4



It is not strange that the Deceased decided not to switch on the light as she had her cellphone with her. There was no reason to switch on the light, in any event.



56.5



It is not unexpected that she would be silent as she would have inferred from the screaming of the Accused that there was a dangerous situation in the house and she did not want to give her position away. The State also loses sight of the evidence by the Accused that the Deceased had been previously involved in an incident where she had locked herself in (Record 1783, lines 8-11).



56.6



There was no need for the Deceased to get up from the toilet to lock the door as the lock was within reach.



56.7



The Deceased did not dress herself. She was in the clothes she had slept in.



56.8



The fact that the Deceased was not hiding behind the toilet wall shows that she did not interpret the situation that she would be shot in the toilet. This is also against the State’s contention that she fled from the Accused and locked herself in the toilet. If she had known that she was in danger she would not have stood in an angled position in front of the toilet door.
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Ad paragraph 87 of the heads



57.



We fail to understand why the magazine rack could not have been moved before the first shot. The area inside the toilet is very small. Wolmarans testified that it was difficult to determine the proximity of the Deceased from the door in respect of the hip wound due to clothing that could have prevented the injury to her skin caused by the wooden splinters (Record 2358, lines 23-25).



Ad paragraph 88 of the heads



58.



It is significant that the State concedes that, in accordance with the evidence adduced on behalf of the defence, “the Deceased fell against” the magazine rack.



This is contrary to the evidence of Captain



Mangena, who suggested that the Deceased moved towards the magazine rack where she assumed a seated position.



59.



We fail to understand on what basis the State alleged that the shots may have been aimed at the, “noise the magazine rack made”.



Ad paragraph 90 of the heads



60.



The third sound was not created.



It was already stated in the bail



application that the Accused heard movement inside the toilet which preceded the shooting. It can most certainly not be suggested that the Accused already at that time had in mind to find an expert to give
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evidence, about a “startle” response.



Ad paragraph 91 of the heads



61.



There is no factual basis for the State to argue that there was no sound in the toilet preceding the shot.



62.



The State’s submission that the Deceased was conversing with the Accused when he shot and killed her is contradictory to their submissions of “bloodcurling” and “petrifying” screams prior to the second sounds. It again exposes the vacillation in the State’s case.



63.



The movement of the magazine rack has no relevance as to where the magazine rack was after the shooting. The evidence of Dixon and Wolmarans dealt with the position of the magazine rack after the shooting. The Accused was incorrect as to the correct location of the magazine rack after the shooting, but it must be considered in view of the fact that he was extremely emotional at that stage.



Ad paragraph 93 of the heads



64.



The Accused observed the magazine rack after the shooting and not before the shooting.



The fact that he was wrong in his observation



where the magazine rack was after the shooting, is not significant as he was clearly frantic and anxious at that time. The State did not deny the Accused’s state of mind and actions after the shooting and in fact made
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it clear in Court that it would not be disputed by the State.



Ad paragraph 94 of the heads



65.



It does not assist to make sweeping statements, without dealing with the evidence to show why “they must have been two of the worst experts that ever testified …”.



Ad paragraph 96 of the heads



66.



The State’s submission that the Accused was shouting at the Deceased to get out of the house, defies logic. If the Accused shouted at the Deceased to leave the house, why would she have fled to the toilet and not just acceded to the request?



67.



The Accused had access to the statements in the police docket deposed to by the immediate neighbours. They also became available as witnesses before the Accused testified.



He did not have to create



evidence as “he was uncertain what his neighbours, who were yet to testify as defence witnesses, may have heard”.



68.



He became emotional as the events testified about were directly relevant to the shooting.



31



Ad paragraph 97 of the heads



69.



The contention by the State is simply incorrect.



The immediate



neighbours heard the crying out loud after the shots.



70.



We have fully dealt with the screaming in the heads of argument. It is incomprehensible on what basis the State can ignore the evidence of Mr Nhlengethwa, Mrs Nhlengethwa, Mrs Motshwane, Mrs van der Merwe and Ms Makwanazi, as referred to by Mrs Stipp.



Ad paragraph 98 of the heads



71.



The defence could only consult with the immediate neighbours after the close of the State’s case.



The quality of their evidence made it



unnecessary for the defence to seek reliance on further expert evidence, but for the evidence of Mr Lin.



We have fully dealt with Mr Lin’s



evidence in our heads of argument.



72.



The State ignores the most crucial point that if the screams emanated from the toilet, Mrs Burger would not have been able to discern the screaming.



73.



This is important as the screaming heard by Mrs Burger, was the same screaming which was heard by Mr Johnson, Dr and Mrs Stipp and the immediate neighbours, including Mrs van der Merwe.
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74.



If Mrs Burger could discern the screaming in her bedroom, it could not have been screaming coming from the toilet but it must have been screaming from the house and the bathroom. This confirms the defence case that it was the Accused screaming and not the Deceased.



75.



Once the immediate neighbours became available as witnesses to the defence, it was unnecessary to resort to the anticipated expert evidence other than the evidence of Mr Lin.



76.



Mr Lin’s evidence supports the version that one cannot reliably differentiate between a male and a female scream.



Ad paragraph 100 of the heads



77.



When the Accused saw the Deceased he attended to her.



The



contention by the State, has no basis in fact or probability that he must have screamed at the time of attending to her and making telephone calls to try and save her life. The effect of shock in seeing the Deceased is uncertain and may vary.



Ad paragraph 101 of the heads



78.



We assume that the State omitted to refer the Court in this regard to the expert called by the State in this context and of his evidence in this regard.
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79.



It is unfortunate that the State resorted to inadmissible statements. The State is represented by experienced Counsel who should know that a party cannot introduce statements in Court, not substantiated by evidence.



80.



However, it exposes the desperation in the State’s case.



Ad paragraphs 102 to 108 of the heads



81.



We fully deal with the evidence of Professor Derman. He is an expert and not a self-proclaimed expert. His evidence was of a high quality.



82.



The State chose not to call any evidence to refute his evidence which they could have done by reopening their case, if they believed at the time that they could refute it. It is significant that the State was at the time of Professor Derman’s evidence assisted by the psychiatrist, Dr Kotze. It is telling that the State chose not to call her in rebuttal of Professor Derman’s evidence.



83.



There is no evidence that the Deceased slammed the toilet door shut “as she fled from the Accused”. She could have slammed the toilet door shut upon realising the danger perceived by the Accused as he was shouting for the intruders to get out.
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Ad paragraph 111 to 113 of the heads



84.



The State knows that the witnesses did not make “independent” statements. We pointed out in Court, the remarkable similarity between Mrs Burger’s and Mr Johnson’s statements. It was necessary to use a magnifying glass to spot the differences in their statements relevant to some of the corresponding paragraphs.



85.



The witnesses have met.



Mr Johnson, Ms van der Merwe and Ms



Burger sat together in the witness room. Mr Fresco and Ms Taylor sat together in the witness room. Mrs Burger’s evidence was that she had first met Dr and Mrs Stipp a week or two ago (Record 40, lines 22-25; Record 41, lines 1-3).



Ad paragraph 115 of the heads



86.



Once the immediate neighbours became available as witnesses to the defence, it was not necessary to resort to all the anticipated expert, but for the evidence of Mr Lin. We have dealt with Mr Lin’s evidence in full in our heads of argument.



87.



Mr Johnson’s evidence was also that they sat together when they gave their version, the first time, to the police.
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Ad paragraph 121 of the heads



88.



We have fully dealt with the screams in our heads of argument. It seems that the State is oblivious to the fact that Mrs Burger was adamant that she had heard an absolute four shots, contrary to Mrs Johnson’s notes that she had heard four to five shots.



Ad paragraph 122 of the heads



89.



Mr Johnson could not change his evidence even if he wanted to, in view of his version set out in his affidavit and his notes.



Ad paragraph 124 of the heads



90.



We have dealt in detail with the Stipps’ evidence to show that they were not impressive witnesses.



Ad paragraph 127 of the heads



91.



We referred to the decision in S v Kubeka supra, which we believe is instructive in this regard.



Ad paragraph 130-135 of the heads



92.



We have dealt with this in the heads of argument.



93.



However, the State finds itself in a predicament as it vacillates between
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the first sounds as the shots and the second sounds as the shots.



94.



The State also omits to deal with Mrs Stipp’s evidence that she heard a woman scream after the second sounds.



Ad paragraph 136 of the heads



95.



We are still awaiting the State’s response as to what would have caused the first shots.



96.



As to the bullet points, we respond as follows:



96.1



Bullet one- The State also relied on an argument, and no screaming before the shots;



96.2



Bullet two- At that time the Deceased could not scream;



96.3



Bullet three- According to Mrs Stipp she still heard a scream after the second sounds;



96.4



Bullet four- There is no evidence that the lights were on at the time of the first sounds;



96.5



Bullet five- We have dealt with the “moments” in Dr and Mrs Stipp’s evidence;



96.6



Bullet six and seven- The second sounds were caused by the
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cricket bat striking the door. The State obviously finds itself unable to deal with the sounds made by the cricket bat, when the door was struck.



Ad paragraph 137 of the heads



97.



This contention by the State exposes the destructive nature of the State’s case. It vacillates between the first sounds or shots and the second sounds or shots.



98.



On the one hand it relies on Mrs van der Merwe that there was an argument (and not screaming) and then shots. On the other hand it relies on the evidence of the other state witnesses that there was screaming and then shots (and not an argument).



99.



On the Accused’s own version, the bathroom lights were on at the time of the so-called “second shots”.



100.



The failure of the State to deal with the evidence of the immediate neighbours is not surprising as the State simply has no answer to it.



Ad paragraph 138



101.



We dealt with this submission in detail in the heads of argument.
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Ad paragraph 144 of the heads of argument



102.



The State submits that “this time she established that it came from the vicinity of the house of the accused”, referring to 21 February 2014. We submit that “this time” she could establish that it was from the house of the Accused because it was from the house of the Accused.



Ad paragraph 145 of the heads of argument



103.



The State is incorrect. On 14 February 2013 Mrs van der Merwe only moved in the direction of the Farm Inn.



On 21 February 2014, she



moved in the direction of Farm Inn and the Accused’s house. The State ignores the fact that on 14th February 2013, Mrs van der Merwe did not also move in the direction of the Accused’s house, as was the case on 21 February 2014.



Ad paragraph 146 of the heads



104.



Patently, the State chooses to ignore the evidence of Professors Lundgren and Botha.



The State, in particular, ignores Professor



Saayman’s evidence that there could be a variation of one to two hours on his estimated time of the last food intake.



Ad paragraphs 149 and 150 of the heads



105.



We deal in detail with Professor Saayman’s evidence. It does not assist
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the State to refer to Dr Perumal, as Professor Saayman’s post-mortem report did not deal with gastric contents in the context of alleged time of the last food intake.



Ad paragraph 153 to 155 of the heads



106.



Professor Lundgren gave evidence as a clinician.



Professor Botha



referred the Court to authoritative text books, making it clear that it would be too risky for a pathologist to venture an opinion on the time of last food intake, with reference to gastric emptying.



Ad paragraph 156 and 157 of the heads



107.



The State is incorrect.



Professor Botha did not concede that the



Deceased would have screamed. He simply said that in certain primed circumstances she could have been expected to scream, which is not the same as she would have screamed. The Deceased was also not “primed” in this case as it is not the case of the Accused that he threatened to kill her. If the Accused had threatened to kill her when she was behind the locked toilet door, she would, on the probabilities, have hidden behind the wall.



Ad paragraph 158 of the heads



108.



Professor’s Lundgren and Botha’s evidence is taken out of context and the submission does not represent the evidence of Professor’s Botha
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and Lundgren. We have dealt with this in our Heads of Argument.



Ad paragraph 159 of the heads



109.



We fail to understand on what basis the State can make a submission that all the factors were not present. The correct position is that it is unknown whether all those factors were present or not.



Ad paragraph 161 of the heads



110.



The opposite is true and the State is invited to again consider Professor Lundgren’s evidence in re-examination relevant to this aspect.



Ad paragraph 164 of the heads



111.



We are not sure what the basis is for the State’s contention that Mrs van der Merwe would have heard better when there was talking in the kitchen as opposed to talking in the main bedroom. The State knows that this is speculative and improper to attempt to make statements, not premised on facts or the evidence before the Court.



Ad paragraph 165 of the heads



112.



This statement is even contrary to Professor Saayman’s own evidence about the variation of one to two hours on his estimated time.
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Ad paragraph 166 of the heads



113.



The statement again exposes the sweeping nature of the State’s contentions without any factual basis.



Ad paragraph 169 of the heads



114.



It is not sure what is meant by, “Dr Scholtz’s opinion is merely that”. His report is independent, thorough and detailed.



His report was not



disputed by the State.



Ad paragraph 171 of the heads



115.



The State should be embarrassed to resort to this desperate statement.



Ad paragraph 174 of the heads



116.



Ms Taylor’s relationship has no relevance to the relationship between the Accused and the Deceased.



Ad paragraph 176, 177 and 178 of the heads



117.



It is significant that the State omits to refer also to the messages after 7 February 2013 up to 13 February 2013 and to the Valentine’s card.



118.



We refer to some instances of messages from the Deceased to the Accused and vice versa indicating the contrary (exhibit DDD):
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118.1



03/02/2013 at 20:43:33 (the messages are two hours ahead as per Moller’s evidence and we will therefore be adding two hours onto each message to reflect the accurate time) on page 422 of 524;



118.2



03/02/2013 at 21:08:07 on page 424 of 524;



118.3



05/02/2013 at 14:58:29 on page 439 of 524;



118.4



05/02/2013 at 15:00:36 on page 440 of 524;



118.5



06/02/2013 at 18:17:48 on page 448 of 524;



118.6



11/02/2013 at 11:20:35 on page 468 of 524;



118.7



11/02/2013 at 11:22:06 on page 468 of 524;



118.8



11/02/2013 at 11:22:16 on page 469 of 524;



118.9



12/02/2013 at 10:34:36 on page 495 of 524;



118.10 12/02/2013 at 10:35:21 on page 495 of 524;



118.11 13/02/2013 at 13:10:48 on page 507 of 524;



Ad paragraph 179 of the heads



119.



We respectfully request the State to disclose to the Court, the messages
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which would show that the Accused had to be convinced by the Deceased to return to Pretoria. It is an incorrect statement made by the State.



Ad paragraph 188 of the heads



120.



The argument was not overhead by Mrs van der Merwe.



Other charges



121.



We have dealt with the other charges in the supplementary heads. However, we fail to understand on what basis the State can contend that “… is why his father never admitted it”.



122.



There is no evidence that his father “never admitted it”.



B ROUX SC



K C OLDWADGE Chambers Sandton 4 August 2014
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