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Income Tax Recent Notifications I. Rules for Valuation of Unquoted shares modified Central Board of Direct Taxes (CBDT) has amended rules in respect of valuation of unquoted shares to provide for, a revised method of determining the Fair Market Value (FMV) and to give the assessee choice for valuing the shares as per prescribed formula or as determined by merchant banker or an accountant as per the Discounted Free Cash Flow Method. Definition of “accountant”, “Balance Sheet” and “Valuation date” has also been amended. [Source: Notification No. 52/2012 dated 29-11-2012] II. Social Security Agreement between India and Sweden Recently India entered into a Social Security Agreement with Sweden. As per the agreement, for short term contract up to two years, no social contribution would be required to be paid under the Swedish law by detached workers provided they continue to make social security payment in India. Indian workers after completion of their service and selfemployed Indians in Sweden shall be entitled to export of social security benefit if they relocate to India. Presently, India has similar agreements with Belgium, Germany, Switzerland, France, Luxembourg, Netherlands, Hungary, Denmark, Czech Republic, Republic of Korea, Norway, Finland, Canada and Japan. [Source: http://pib.nic.in/newsite/erelease.aspx?relid=89465] III. Protocol amending Double Taxation Avoidance Agreement between United Kingdom of Great Britain & Northern Ireland Government of the Republic of India and the Government of the United Kingdom of Great Britain and Northern Ireland signed a protocol on 30th October, 2012 amending the Agreement for Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains earlier signed on 25th January, 1993. The Protocol has been summarized as under: The benefits of the Convention shall now be available to partners of the UK partnerships to the extent income of UK partnership are taxed in their hands. The gross amount of dividend will be taxable at the rate of 15% if such dividend is paid out of income derived directly or indirectly from immovable property by an investmentvehicle which distributes most of this income annually and whose income from such immovable property is exempt from tax. For all other cases withholding tax rate will be 10%. Page 2 of 6
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The Protocol incorporates in the Convention provisions for effective exchange of information between tax authorities of the two countries in line with latest international standards including exchange of banking information and supplying of information irrespective of domestic interest. A new article on assistance in collection of taxes has been inserted in the Convention. This article also includes provision for taking measures of conservancy. The Protocol also incorporates into the Convention anti-abuse (limitation of benefits) provisions to ensure that the benefits of the conventions are not misused. Both the countries would further enter into MOUs to expedite exchange of information and assistance in collection of taxes. The Convention, as amended by this Protocol, will provide tax stability to the residents of India and U.K. and will facilitate mutual economic cooperation between the two countries. It will also stimulate the flow of investment, technology and services between India and U.K. st



[Source: Press Release dated 1 November, 2012 and 9th November, 2012] IV. Agreement for exchange of information between India and Macao An Agreement between Government of Republic of India and the Government of the Macao Special Administrative Region of the People`s Republic of China for the exchange of information with respect to taxes was signed on 3rd January, 2012. It has been notified that all the provisions of the said agreement shall be given effect to in the Union of India w.e.f. 16th April, 2012. [Source: Notification No. 43 dated 10th October, 2012]



Indirect Tax Service Tax I. Reimbursements and out of pocket expenses incurred by the service provider not exigible to service tax. The Hon’ble Delhi High Court in the case of Intercontinental Consultants and Technorates Pvt Ltd Vs U.O.I., has held that Rule 5(1) of Service Tax (Determination of Value) Rules, 2006 as ultra vires vis-a-vis Section 66 and Section 67 of Finance Act, 1994, thereby making reimbursements and out of pocket expenses incurred by the service provider not exigible to service tax. In other words, Rule 5(1) of Service Tax (Determination of Value) Rules, 2006 by virtue of which the expenses and costs incurred in by service provider in the course of providing taxable services, were treated as consideration for taxable services has been struck down. The ratio of the judgement observes two reasons for holding Rule 5(1) of Service Tax (Determination of Value) Rules, 2006 as ultra vires of Section 66 and 67. The relevant extracts are usefully reproduced below: “Section 66 levies service tax at a particular rate on the value of taxable services. Section 67 (1) makes the provisions of the section subject to the provisions of Page 3 of 6
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Chapter V, which includes Section 66. This is a clear mandate that the value of taxable services for charging service tax has to be in consonance with Section 66 which levies a tax only on the taxable service and nothing else. There is thus in built mechanism to ensure that only the taxable service shall be evaluated under the provisions of 67. Clause (i) of sub-section (1) of Section 67 provides that the value of the taxable service shall be the gross amount charged by the service provider “for such service”. Reading Section 66 and Section 67 (1) (i) together and harmoniously, it seems clear to us that in the valuation of the taxable service, nothing more and nothing less than the consideration paid as quid pro quo for the service can be brought to charge.” “We are, therefore, undoubtedly of the opinion that Rule 5(1) of the Rules runs counter and is repugnant to Section 66 and 67 of the Act and to that extend it is ultra virses. It purports to tax not what is due from the service provider under the charging section, but it seeks to extract something more from him by including in the valuation of taxable service the other expenditure and cost which are incurred by the service provider “in the course of providing taxable service”. What is brought to charge under the relevant sections is only the consideration for the taxable service. By including the expenditure and costs, Rule 5 (1) goes far beyond the charging provisions and cannot be upheld.” “Apart from travelling beyond the scope and mandate of the Section, the Rule may also result in double taxation. If the expenses on air travel tickets are already subject to service tax and is included in the bill, to charge service tax again on the expense would certainly amount to double taxation.” It follows from above, that the reimbursement and out of pocket expenditures shall not be inclusive in the value for taxable services and hence would not be chargeable to service tax. Though the above judgement can be termed as a welcome respite for Service Tax assessees, since exigiblility of service tax on all expenses, other than expenses incurred as pure agent, has always been a matter of concern, however, in fairness, there are doubts on the enduring nature of the said judgement, which are reasoned out as under: The Court has held that including expenditures and out of pocket expenses in the taxable value may result in double taxation. It is debatable that the said argument may not hold good as the very scheme of Value added tax is to include the expenditure in the assessable value and avail and utilise the Cenvat credit of the tax paid upon such expenditure. Since the judgment has far reaching consequences not only for future transactions but also may have an impact on past transactions as well, Government may make retro-respective amendments in the Act via budget, 2013 which is just round the corner. Section 66 has been deleted with effect from July 1, 2012 from the Finance Act, 1994 and has been substituted by Section 66B. In our view the deletion of Section 66 would be immaterial on the ratio and the precedent as introduced in the said Hon’ble Delhi High Court Judgement. It also seems quite unlikely that the Government would not challenge the judgment before the Apex Court and hence the issue may not be settled till the adjudication by Supreme Court. Further, it is imperative to add that the Judgment is passed by Page 4 of 6
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Hon’ble Delhi High Court and hence would have binding effect on the assessees in Delhi. However it is worth mentioning that the Judgement would have only persuasive value before High Courts of other States in India but it is likely that assessees in other states would obtain similar relief from their respective High Courts.



Foreign Exchange Management Act I. Realization and Repatriation of export proceeds The Reserve Bank of India (‘RBI’), in consultation with the Government of India, has decided to extend the relaxation relating to enhancement of the period for realization and repatriation of export proceeds of goods and software to India from 6 months to 12 months. The relaxation which was earlier available up to Sept. 30, 2012, has now been extended w.e.f. October 01, 2012 till March 31, 2013. [Source: A.P. (DIR Series) Circular No. 52 dated November 20, 2012] II. Reporting to Income Tax Authorities by Liaison Office (‘LO’)/Branch Office (‘BO’) It has been decided by the RBI, that copies of the Annual Activity Certificate (AACs) submitted to the Director General of Income Tax (international Taxation) (‘DGIT’), within 6 months from the due date of the Balance Sheet, are required to be accompanied by audited financial statements including receipt and payment account. Also, at the time of renewal of permission of LOs by AD Banks, LOs are required to endorse a copy of each such renewal to the office of the DGIT. [Source: A.P. (DIR Series) Circular No. 55 dated November 26, 2012]



Corporate Laws I. Extension of time for filing of Balance Sheet and Profit and Loss Account by Companies in XBRL mode. The Ministry of Corporate Affairs had earlier extended the time for filing of balance sheet and profit and loss account, in Extensible Business Reporting Language (XBRL) mode, pertaining to financial year commencing on or after 01.04.2011, without levy of any additional fees / penalty up to 15.12.2012, or within 30 days from the date of annual general meeting of the Company, whichever is later (vide its General Circular No. 34/2012 dated 25.10.2012). The Ministry has now issued General Circular No. 39/2012 dated 12.12.2012, wherein it has further extended the aforesaid time for filing of balance sheet and profit and loss account, in XBRL mode, pertaining to financial year commencing on or after 01.04.2011, without levy of any additional fees, up to 15.01.2013, or within 30 days from the date of annual general meeting of the Company, whichever is later. Page 5 of 6
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Important dates to remember Topics Deposit of TDS for the month December, 2012 Deposit of Service Tax for Companies for the month of December, 2012



Due by January 7, 2013 January 5, 2013 (by e-paymentJanuary 6, 2013)



Publisher WTS India Private Limited www.wts.co.in Author WTS India Private Limited 1-H, Vandhna 11, Tolstoy Marg New Delhi - 110 001. India



Disclaimer: This Newsletter is for client circulation only. The contents of this document are for informational purposes only and do not constitute ‘professional advice’. The contents are intended but not guaranteed to be correct and WTS India P Ltd. disclaims all liability to any person for any loss or damage caused by errors/omissions whether arising from negligence, accident or any other cause.
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