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HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



IN THE HIGH COURT OF GUJARAT AT AHMEDABAD SPECIAL CIVIL APPLICATION No. 3364 of 2016



FOR APPROVAL AND SIGNATURE :



HONOURABLE Mr. JUSTICE M.R. SHAH and



HONOURABLE Mr. JUSTICE B.N. KARIA =============================================================



1 Whether Reporters of Local Papers may be allowed to Yes see the judgment ? 2 To be referred to the Reporter or not ?



Yes



3 Whether their Lordships wish to see the fair copy of the judgment ?



No



4 Whether this case involves a substantial question of law as to the interpretation of the Constitution of India or any order made thereunder ?



No



=============================================================



INDUS TOWERS LIMITED & 1....Petitioner(s) Versus STATE OF GUJARAT & 2....Respondent(s) =============================================================



Appearance : Mr N. VENKATRAMAN, Sr. Advocate with Mr NITIN K MEHTA, Advocate for the Petitioners Mr KAMAL TRIVEDI, Advocate General with Ms. SANGITA VISHEN, AGP for the Respondents =============================================================



CORAM:



HONOURABLE Mr. JUSTICE M.R. SHAH and



HONOURABLE Mr. JUSTICE B.N. KARIA 4th August 2017
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CAV JUDGMENT 1.



(PER : HONOURABLE Mr. JUSTICE M.R. SHAH)



By way of this petition under Article 226 of the



Constitution



of



India,



the



petitioners-Indus



Tower



Limited and another [hereinafter referred to as “the Transferee Company”] have prayed for issuance of appropriate writ, order of direction, quashing and setting aside the impugned show cause notices dated 4th February 2016 at Annexure “A”, “B” and “C” and any demand arising as a consequence of the said show cause notices. That, by way of amendment, the petitioners have also prayed for appropriate writ, order or direction, declaring Section 52 of the Gujarat Value Added Tax Act, 2003 [hereinafter referred to as, “the VAT Act”] ultra vires the Constitution of India. 2.



Facts



leading



to



the



present



Special



Civil



Application in nutshell are as under : 2.1 It is the case of the petitioner-Transferee Company and so pleaded in the petition that the Passive Infrastructure Assets of Bharti Infratel Limited were
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transferred to Bharti Infratel Ventures Limited by virtue to Scheme of Arrangement, as approved by the High Court of Delhi vide its Order dated 29th March 2011. That, the demerger scheme was made effective from 1st January 2009. That, the Passive Infrastructure Assets of Vodafone Essar Gujarat Limited [now known as Vodafone West Limited] were transferred to Vodafone Essar Infrastructure Limited [now known as Vodafone Infrastructure



Limited]



by



virtue



of



Scheme



of



Arrangement, as approved by the High Court of Gujarat vide Order passed in the month of August 2012. That, the demerger scheme was effective from 1st April 2009. That, the Passive Infrastructure Assets of Idea Cellular Limited



were



Infrastructure



transferred Limited,



by



to



Idea



virtue



Cellular of



Tower



Scheme



of



Arrangement as approved by the High Court of Delhi vide Order dated 3rd August 2009 and demerger scheme was effective from 1st January 2009. 2.2 It is the case of the petitioner-Transferee Company that



thereafter



subsequently,



another



Scheme
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Arrangement was approved by the High Court of Delhi vide Order dated 18th April 2013. The appointed date for such amalgamation being 1st April 2009. That, as per the order dated 18th April 2013 viz., [a] Bharti Infratel Ventures Limited [“BIVL” for short] merged with Indus Towers by virtue of Scheme of Arrangement between the said Companies w.e.f 1st April 2009; [b] Vodafone Infrastructure Limited [“VIL” for short] also merged with Indus Towers by virtue of Scheme of Arrangement between the said Companies w.e.f 1st April 2009, and [c] even the Idea Cellular Tower Infrastructure Limited “ICTIL” for short] merged with Indus Towers by virtue of Scheme of Arrangement between the said Companies w.e.f 1st April 2009. It is the case on behalf of the Transferee Company that in accordance with the Scheme of Arrangement between BIVL, VIL and ICTIL on the one hand and the petitioner on the other hand, it was agreed that all the assets of the



Transferor



Company



–



whether



tangible



or



intangible in nature; including actionable claims, sundry
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debtors, receivables, bills credits, loans and advances, shall on and from the appointed date, stand transferred to and vested in the Transferee Company. It is the case on behalf of the Transferee Company that the Merging Entities ceased to exist w.e.f 1.4.2009, having merged with Indus Towers and the inter se transactions between



Indus



and



the



Merging



Entities



stood



cancelled. 2.3 That, three separate show cause notices came to be issued by the respondent no. 2 herein-Assistant Commissioner, Commercial Tax [3], Audit Division-1, Ahmedabad to [a] Vodafone Infrastructure Limited; [b] Idea Cellular Towers Infrastructure Limited and [c] Bharti Infratel Ventures Limited [hereinafter referred to as, “the Transferor Companies”] but were addressed to and served upon the petitioner-Transferee Company at their Office located in Ahmedabad. The particulars of the said show cause notices are as under :Sr. Name of the No Company .



Show Cause particulars



Annexur e



1



SKShri-3/Anve-Div-1/



“A”



Vodafone
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Infrastructure Limited Show Cause Notice/2015-16/Outward 2178/4-2-2016 2



Idea Cellular Towers SKShri-3/Anve-Div-1/Show “B” Infrastructure Limited Cause Notice/201516/Outward 2180/4-22016



3



Bharti Infratel Ventures Limited



SKShri-3/Anve-Div-1/Show “C Cause Notice/2015-16/ Outward 2181/4-2-2016



2.4 From the impugned



show cause notices, the



respondent no. 2 has sought to levy Value Added Tax under the VAT Act on the consideration received by the Merging Entities/Transferor Companies with respect to the transactions undertaken under the Indefeasible Right to Use Agreements [“IRU Agreement” for short] with the Transferee Company. It appears that the Emerging Entities/Transferor Company had, by way of an indefeasible right to use agreement provided to the petitioner-transferee company, an indefeasible right to use the Passive Infrastructure in lieu of consideration. The said transaction had taken place by virtue of Scheme of Arrangement sanctioned by the respective High Court, but after 1st April 2009. 2.5 It is the case on behalf of the petitioners that having received the aforesaid show causes notices, the



Page 6 of 76 Page 6 of 76



Created On Tue Sep 12 17:16:33 IST 2017



HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



petitioner-Transferee Company filed a letter before the respondent no. 2 duly informing that the Merging Entities/Transferor Companies to whom the said show cause notices have been issued have ceased to exist from 1st April 2009 by virtue of High Court orders. It was further informed that in light of the aforesaid facts, the said show cause notices are invalid in nature. 2.6 It is the case on behalf of the petitioner-Transferee Company that on 25th February 2016, the Transferee Company received a letter issued by the respondent no. 2 herein in response to the letter dated 22nd February



2016



filed



by



the



petitioner-Transferee



Company informing that the show cause notices were issued to the petitioner, as the Emerging Entities had amalgamated with the petitioner-Indus Towers Limited as per the Order dated 18th April 2013 of the High Court of Delhi with effect from 1st April 2009 and the assets and liabilities of the Merging Entities accordingly merged with the petitioner-Indus Towers Limited on “On-Going Business”. Hence, the petitioner-Transferee
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Company has preferred the present Special Civil Application under Article 226 of the Constitution of India for the aforestated reliefs. 3.



Shri N. Venkatraman, learned Senior Advocate has



appeared on behalf of the petitioners and Shri Kamal B Trivedi, learned Advocate General has appeared on behalf of the respondents. 4.



Shri N. Venktaraman, learned counsel for the



petitioners



has



vehemently



submitted



that



the



impugned Notices though issued to the Transferor Companies but served upon the petitioner-Transferee Company, by which the petitioner-Transferee Company is called upon to pay Value Added Tax on the transactions under the IRU which had taken place after 1st April 2009 are absolutely illegal and without the authority under the law. It is submitted that the petitioner-Transferee Company cannot be fastened with the liability to pay Value Added Tax as demanded in the impugned show cause notices. 5.



Shri



Venkatraman,



learned



counsel



for



the
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Transferee Company has submitted that a company, which is incorporated under the Companies Act, is a juristic



person. It has a separate legal existence. It



takes its birth and gets life with the incorporation and dies with the dissolution, as per the provisions of the Companies Act. It is a trite law that on amalgamation, the amalgamating company ceases to exist in the eyes of law for all purposes. Thus, in the present case as assessment upon a dissolved company is impermissible in terms of Section 52 of the Gujarat Value Added Tax Act, 2003 which creates a deeming fiction to such an extent wherein a Company is deemed to be in existence for the purpose of taxation under the VAT Act. It is submitted that Section 52 of the VAT Act being a State legislation, nullifies the effect of the Union Legislation ie., the Companies Act and therefore, the same is ultra vires



Article 246 of the Constitution of



India. 5.1 It is submitted that the Union Legislation shall prevail over the State Legislation on a law which is
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enacted under List-I of Schedule VII of the Constitution of India. It is submitted that the Union Government is empowered



to



incorporation,



legislate



and



enact



the



regulation



and



winding



laws



on



of



the



up



Companies under List-I, Entry 43, Schedule VII of the Constitution. It is submitted that the Companies Act enacted by the Union Government is the sole legislation to enforce a merger, amalgamation or any other restructuring of the Companies, as enshrined under various provisions of the Companies Act. That, by virtue of merger/ amalgamation, a Company cease to exist in the eyes process



of law, for all operations. That, under the of



merger/



amalgamation,



a



High



Court



exercises its statutory power and subsequently, the Company gets dissolved under a Central Legislation viz., the Companies Act. It is submitted that on the other hand, the powers to legislate on Sales and Purchase within the State is vested with the State Government under List-II, Entry 54, Schedule VII of the Constitution of India. It is submitted that GVAT Act is an
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enactment operating in the State of Gujarat to impose tax on sales and purchases within the State. 5.2 It is submitted that in the present case, the entire dispute is in relation to Section 52 of the GVAT Act, wherein,



it



treats



two



or



more



amalgamating



companies as distinct companies for all the periods upto the date of the High Court order by virtue of which, the Scheme of Amalgamation is sanctioned. 5.3 It is submitted that the non obstante clause in Section 52 of the VAT Act is intended to deem the two or more entities to be as distinct companies upto the date of High Court order sanctioning the said scheme of amalgamation. It is submitted that the State Legislature has erred in ignoring the fact that the order of the High Court passed under Section 394 of the Companies Act, 1956 is of a statutory nature and is beyond the legislative competence of the State so as to alter its effect. It is submitted that even the order passed by the High Court sanctioning the scheme of amalgamation adequately provides the date from which the order
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shall take effect ie., “the appointed date”. It is submitted that it is a settled legal principle that the date sanctioned by the High Court shall be as the date of amalgamation and the entities shall be deemed to be non-existent from such date. 5.4 In



support



of



his



above



submissions,



Shri



Venkatraman, learned counsel appearing on behalf of the petitioner-Transferee Company has relied upon a decision of Hon'ble Supreme Court in the case of Marshall Sons & Company Limited v. ITO, reported in [1997] 2 SCC 302. 5.5 Relying upon the aforesaid decision, it is submitted that a tax legislation viz., Gujarat Value Added Tax Act, 2003 cannot resurrect the existence of a Company, as it lacks competence to do so. It is submitted that it would be an encroachment upon the powers of the Union Legislature, as envisaged under Article 246 of the Constitution of India. 5.6 It is submitted that the State Government cannot legislate on a subject which has been specifically
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covered under List-I of the Constitution. It is submitted that as per sub-clause [1] of Article 246 of the Constitution of India, which pertains to subject matter of laws made by the Parliament and by the Legislatures of the States, notwithstanding anything in Clauses [2] & [3], the Parliament has exclusive power to make laws in respect of any of the matters enumerated in List I in the Seventh Schedule. It is submitted that as per subclause



[2]



of



Article



246



of



the



Constitution,



notwithstanding anything contained in Clause [3], the Parliament and subject to Clause [1], the Legislature of any State also, have power to make laws with respect to any of the matters enumerated in List-III in the Seventh Schedule. 5.7 It is further submitted that while interpreting Article 246 of the Constitution, regard must be given to the Constitutional scheme which visualizes a federal structure, giving full autonomy to the Union Parliament as



well



as



to



the



State



Legislatures



respective/demarcated



fields



of



in



legislation.



their It
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submitted that two legislations may very well be within the respective domains of the concerned legislatures, and yet, there may be intrusion into areas that fall beyond the assigned fields of legislation. It is therefore submitted that in such a situation, it will be on the discretion of the High Court to see if the conflict can be resolved by acknowledging mutual existence of the two legislations. And if that is not possible, then by virtue of the provisions of Article 246 [1] of the Constitution, the Parliamentary legislation would prevail and the State legislation will have to give way; notwithstanding the fact that the State legislation is within demarcated field [ie., List II] and thereby establishing the principle of federal supremacy as envisaged under Article 246 of the Constitution. 5.8



It is submitted that in the present case, the



principle of federal supremacy shall prevail, as the incorporation,



regulation



and



dissolution



of



the



Companies is solely governed by the Companies Act, 1956 which is a Parliamentary Legislation [ie., the
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dominant legislation] and the State legislation ie., Gujarat Value Added Tax Act, through Section 52 has the effect of encroaching on a vital sphere of the subject, or entry to which the dominant legislation is referable. 5.9 In



support



of



his



above



submissions,



Shri



Venkatraman, learned counsel appearing on behalf of the petitioner-Transferee-Company has heavily relied upon decision of Hon'ble Supreme Court in the case of State of West Bengal & Ors. vs. Committee for Protection of Democratic Rights, West Bengal & Ors., reported in [2010] 3 SCC 571. 5.10



Shri N. Venkatraman, learned counsel for the



petitioner has also relied upon another decision of the Hon'ble Supreme Court in the case of UCO Bank & Ors. v. Dipak Debbarma & Ors. [Civil Appeal No. 11247 of 2016] wherein it is held that in case of a conflict, the Union Legislation shall prevail over the State legislation. 5.11



Shri



Venkatraman,



learned



counsel
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appearing on behalf of the petitioner has submitted that in the case of Kalyan Janta Sahkari Bank Limited v. State of Gujarat [Manu/GJ/ 0113/2016], this Court has held that where the provisions of a Legislation



made



by



the



State



Legislature



is



irreconcilable with the Central legislation occupying the field, then the laws made by the Union Legislature shall prevail, as the State enacted law cannot be obeyed without disobeying the Central legislation. 5.12 the



Making the above submissions and relying upon above



Venkatraman,



decisions, learned



it



is



submitted



counsel



for



the



by



Shri



petitioner-



Transferee Company that Section 52 of the Gujarat Value Added Tax Act, 2003 is liable to be held ultra vires of the Constitution of India to the extent it is in contravention of provisions of the Companies Act, 1956. It is submitted that therefore, the deeming fiction created by Section 52 of the VAT Act cannot be stretched to such an extent where it can transgress to the field of Entry in List-I. It is submitted that, thus,
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Section 52 of the VAT Act cannot be given effect beyond the competence of State as it stands in that case, it would be beyond the powers conferred under Entry 54 of List II of the Constitution of India. It is submitted that therefore, the impugned show causes notices are liable to be quashed and set-aside. 6.



It is further submitted by Shri N Venkatraman,



learned counsel for the petitioner that an order of the High Court sanctioning the Scheme binds all creditors; including the Government creditors and the liquidators and the contributories and the dissenting creditors or the members. It is submitted that exercise of power of the



High



Court



under



Sections



391/394



of



the



Companies Act, 1956 is a statutory power, and therefore, once the scheme has been approved by the High Court, it becomes an order of the Court. 6.1



In support



of his



above submissions, Shri



Venkatraman, learned counsel for the petitioner has heavily relied upon the following decisions : [a]



Duncan Agro Industries Limited



Page 17 of 76 Page 17 of 76



Created On Tue Sep 12 17:16:33 IST 2017



HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



vs. Union of India 1989 [39] ELT 211 [Delhi]; [b]



Re : Europlast India Limited MANU/MH/007/2010; and



[c]



6.2



Mahigunj Loan Office Limited v. Behari Lal Chaki AIR 1937 Cal. 211. Relying upon the aforesaid decisions, it is



submitted by Shri Venkatraman, learned counsel for the petitioners that the operation of the Scheme shall remain in force, as the order passed by the High Court has duly considered all the aspects envisaged under the Scheme. It is submitted that therefore, the Tax authorities are bound by such order and the same is beyond any subsequent interpretation. It is submitted that the Scheme achieves finality with an order of the High Court and the Gujarat Value Added Tax Act cannot in any manner impose any tax beyond the limitations prescribed under the Scheme ie., after the appointed
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date under Section 52 of the VAT Act. 6.3



Shri Venkatraman, learned counsel for the



petitioner has further submitted that after the Scheme of Arrangement came to be approved by the High Court of Delhi vide Order dated 18th April 2013, under which the appointed date for such amalgamation was 1st April 2009, and therefore thereafter ie., on and from 1st April 2009, the emerged entities/transferor companies shall not be in existence. It is submitted that therefore, the Merging Entities/ Transferor Companies to whom the said show cause notices have been issued have ceased to exist from 1st April 2009. 6.4



It is further submitted by Shri Venkatraman,



learned counsel appearing on behalf of the petitioners that even the registration certificates of the merged entities were cancelled with effect from the appointed date of amalgamation, and hence, the assessment made under the VAT Act cannot sustain in absence of existence of the merged entities/transferor companies. It is submitted that,however, Section 52 of the VAT Act



Page 19 of 76 Page 19 of 76



Created On Tue Sep 12 17:16:33 IST 2017



HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



seeks to impose tax irrespective of the fact that the registration of the amalgamated companies stands canceled in conformity to the High Court order, which is not at all permissible. 6.5



In support of his above submissions, Shri N.



Venkatraman, learned Senior Advocate has placed reliance upon a decision in the case of Saraswati Industrial Syndicate Limited v. CIT., reported in 186 ITR 278; Marshall Sons & Company India Limited vs. ITO, reported in [1997] 2 SCC 302 and Spice Entertainment



Limited



v.



Commissioner



of



Service Tax, reported in 280 ELT 43. 6.6



Making above submissions and relying upon the



above decisions, it is submitted that the issuance of impugned



show



entities/transferor



cause



notices



companies



to



the



merged



which



are



not



in



existence is illegal, bad in law and liable to be quashed and set-aside. 7.



Shri N. Venkatraman, learned counsel for the



petitioners has submitted that even otherwise, inter-
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branch transfer cannot be taxed under Section 52 of the VAT Act. It is submitted that since the merging entities/transferor companies ceased to exist for all purposes, after their amalgamation with Indus Towers Limited with effect from 1st April 2009 by virtue of High Court Order dated 18th April 2013, the inter se transactions ceased to qualify as “Sale” for the purpose of Gujarat Value Added Tax Act, 2003. It is submitted that the impugned show cause notices seek to recover tax for F.Y 2012-2013 to 2013-2014; 2009-2010 to 18th April



2013



and



2009-2010



to



18th



April



2013



respectively. 7.1 It is submitted that the impugned Notices fail to mention the relevant provisions under the VAT Act whereunder demand is sought to be recovered from the merging entities/transferor companies for transactions undertaken



by



the



merging



entities/



transferor



companies and the petitioner-transferee company. It is submitted that the inter se transactions between Indus Towers Limited and the merging entities/transferor
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companies cannot be taxed even on the principles of mutuality. It is submitted that such transactions do not fall within the definition of “Sale” for the purpose of VAT Act, as the existence has been destroyed under the Companies Act, 1956, and therefore, ceased to exist for all purposes. 7.2



It is submitted by Shri N Venkatraman, learned



counsel for the petitioners that the Bombay High Court in the case of National Organic Chemical Industries Limited [NOCIL] & Anr. v. State of Maharashtra, 2004 [135] STC 50 has held that once the Court under the Companies Act declares that the amalgamation of the companies shall be effective from a particular date, then from that date, the corporate personality of the amalgamated company ceases to exist for all purposes. It is submitted that thus, the amalgamated company loses its corporate personality or it deemed to be destroyed on amalgamation from the date declared by the High Court. It is submitted that therefore, this was the basis of striking down Section 33C of the Bombay
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Sales Tax Act, 1959, which was similar to Section 52 of the Gujarat Value Added Tax Act, 2003. Learned counsel added that the said Section 33C of the Bombay Sales Tax Act sought to impose Sales-tax on the sale/purchase of goods made between the transferor and the transferee company during the interim period of the appointed date and the sanctioned date of amalgamation. It is submitted that a similar view has been taken by this Court in the case of Cadila Healthcare Limited v. Deputy Commissioner of Sales Tax, reported in [2013] 61 VST 274 as well as by the Andhra Pradesh High Court in the case of Jindal Stainless Steel [Jindal Strips Limited] vs. CTO & Ors. [W.P No. 20861 of 2002] reported in [2007] 10 VST 777. Shri Venkatraman, learned counsel for the petitioners also placed reliance upon a decision in the case of Castrol India Limited v. State of Tamil Nadu [T.C No. 345 of 1997]. 7.3



Making the above submissions and relying upon



the above decisions, it is submitted that in the present
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case, the transaction between the Transferor and Transferee companies from the appointed date to the date of the High Court order can be said to be inter branch transaction not exigible to value added tax under the Gujarat Value Added Tax Act, 2003. 8.



It is further submitted by Shri N Venkatraman,



learned counsel for the petitioners that even otherwise, the impugned



show cause notices to the Merged



Entities/Transferor Companies are without jurisdiction, as they are contrary to the provisions of Section 59 [3] of the Gujarat Value Added Tax Act, 2003. 8.1



Making the above submissions and relying upon



the provisions, it is requested to allow the present writ petition and to declare Section 52 of the Gujarat Value Added Tax Act, 2003 ultra vires



the Constitution of



India, and also to quash and set-aside the impugned show causes notices dated 4th February 2016 [Annexure “A”, “B” and “C”]. 9. Shri



Present writ Kamal



B



petition is vehemently opposed by Trivedi,



learned



Advocate



General
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appearing on behalf of the respondent-State of Gujarat. It is submitted by Shri Trivedi, learned Advocate General that as such during the course of hearing, the petitioners have candidly admitted that, but for the amalgamation Companies



of



with



the



Merging



the



Transferee



Entities/Transferor Company,



the



Operating Companies/Transferor companies were liable to pay tax on the transaction/rentals received by the Operator Companies from the exercise of Indefeasible Right to Use [IRU] Agreement by the petitionerCompany in regard to Passive Infrastructure of the Operator Companies, during the period from 2009 to 2013. It is submitted that however, it is the case on behalf of the petitioner that in view of amalgamation of the Transferor companies into the petitioner-Company, as sanctioned by the Delhi High Court on 18th



April



2013 [to date back with effect from 1st April 2009], all the



sale



transactions



between



the



Transferor



Companies on the one hand, and the Transferee Company on the other, became branch transfer to the
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Companies



itself



and



the



Transferor



Companies became non entity in the eye of law, and hence, the impugned show cause notices cannot go ahead



against



the



Transferor



Companies.



It



is



submitted by Shri Kamal Trivedi, learned Advocate General appearing on behalf of the respondent that it is on



the



aforesaid



premise



the



petitioners



have



contended that Section 52 of the GVAT Act could not have sought to nullify the amalgamation order dated 18th April 2013 passed by Delhi High Court by providing for something which runs contrary to the provisions of the Central Law ie., the Companies Act, 1956. It is submitted by Shri Kamal Trivedi, learned AG



that



therefore, it is the case on behalf of the petitioner that Section 52 of the GVAT Act is unconstitutional, in view of it having encroached upon the filed covered by Entry 43 of List-I of the Seventh Schedule to the Constitution of India and that such an encroachment of a State Legislation into the exclusive field of the Central Legislation relateable to an Entry in List-I is not
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permissible. 9.1



Shri Trivedi, learned AG has submitted that in



order to appreciate the aforesaid challenge of the petitioners, the relevant provisions of the GVAT Act and relevant entries of the Constitution are required to be analyzed/considered. He has referred to Entry 54 of List-II of Seventh Schedule to the Constitution as well as Entries 43, 44 & 92-A of List-I of Seventh Schedule to the Constitution. He has also referred to Section 2 [23] (d) and Section 52 of the Gujarat Value Added Tax Act. It is submitted that as per Clause [29A] of Article 366 of the Constitution of India, tax on the sale or purchase of goods includes tax on the transfer, otherwise than in pursuance of a contract, of property in any goods for cash, deferred payment or other valuable consideration and includes tax on the transfer of property in goods involved in the execution of a works contract. 9.2



It is submitted by Shri Kamal Trivedi, learned



Advocate General that though the subject matter of Entries of List-I fall within the exclusive domain of the
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Parliament, on “incidental encroachment ” by a State Legislation into any such matter falling within the exclusive domain of the Parliament in respect of which the Parliament alone has the power to enact law is permissible. It is submitted that therefore, by invoking the doctrine of pith and substance with reference to the State Legislation, one is to ascertain the true nature and character thereof by examining its object, scope and effect of its provisions and the legislation, as a whole. It is submitted that if on doing so, it appears that the State Legislation substantially falls within Entry 54 under List II of the Seventh Schedule to the Constitution of India, then in that case, such a State legislation cannot



be



invalidated



merely



because



it



has



incidentally dealt with some aspect which is covered by a Central legislation, relateable to any Entry under List I. It is submitted that such a phenomenon is known as “incidental encroachment” by the State legislation into the exclusive field covered by the Central legislation. In support of his above submissions, Shri Kamal Trivedi,
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learned Advocate General has heavily relied upon a decision of Hon'ble Supreme Court in the case of State of West Bengal v. Kesoram Industries Limited, reported in [2004] 10 SCC 201. 9.3



Shri Kamal Trivedi, learned Advocate General has



submitted that similarly while applying the doctrine of pith and substance with reference to the GVAT Act, it becomes clear that GVAT Act substantially falls within Entry 54 of List II and the same cannot be invalidated even if it incidentally encroaches upon the field covered by the Companies Act, more particularly, with reference to the provisions relating to amalgamation and winding up under the Companies Act, 1956.



In support of his



above submissions, Shri Trivedi, learned AG has relied upon the following decisions of the Hon'ble Supreme Court, viz., [a]



Prafulla Kumar Mukherjee & Ors. vs. Bank of Commerce, AIR 1947 PC 60;



[b]



Fatehchand Himmatlal & Company
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vs. State of Maharashtra, [1977] 2 SCC 670; [c]



Central Bank of India vs. State of Kerala [2009] 4 SCC 94; and



[d]



Jaysynth Dyechem vs Marwar Textile Mills Limited AIR 1988 Raj. 16.



10. Shri Kamal B Trivedi, learned Advocate General has submitted that even otherwise both – the Gujarat Value Added Tax Act, 2003 and the Companies Act, 1956 operate in different fields – one is about levying tax on the sale and purchase of goods referable to Entry 54 of List II, and whereas, the Companies Act deals with incorporation, regulation and winding up of the companies, referable to Entry 43 of List I, and hence, no question of repugnance arisen between the two. 10.1 In support of his above submissions, Shri Trivedi, learned AG has relied upon decision of the Hon'ble
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Supreme Court in the case of Bharat Hydropower Corporation Limited v. State of Assam, reported in [2004] 2 SCC 553 [particularly paragraphs 18 to 23, 28 to 30 & 39]. Learned AG Shri Kamal Trivedi appearing on behalf of the respondent-State has also relied upon a decision of Hon'ble Supreme Court in the case of Hindustan



Lever



vs.



State



of



Maharashtra,



reported in [2004] 9 SCC 438. It is further submitted by Shri Kamal Trivedi, learned Advocate General that power



to legislate includes



“incidental



power



to



legislate for stopping evasion of tax, pilferage of tax, etc.” It is submitted that the Constitutional Entries are required to be interpreted in the widest possible fashion and therefore, if Entry 54 of List II is so interpreted, it can cover not only the charging provisions and machinery provisions, but also the provisions with reference to evasion tax, pilferage of tax etc., since the power to legislate includes incidental power to legislate for stopping pilferage of tax, or evasion of tax. 10.2 In support of his above submissions, Shri Trivedi,
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learned AG has relied upon a decision of Apex Court in case of State of West Bengal v. EITA Limited, reported in [2003] 5 SCC 239, and in the case of Commercial Tax Officer vs. Swastik Roadways & Anr., reported in [2004] 3 SCC 640. 11.



It is further submitted by Shri Kamal Trivedi,



learned Advocate General that the deeming effect flowing from sub-sections [1] & [2] of Section 52 of the GVAT Act is only for the purpose of the GVAT Act and not for the purpose of any other legislation, much less for the Companies Act, 1956, and therefore, on amalgamation, the transferor companies cannot be said to have been resurrected or revived as it had become extinct



under



the



Companies



Act,



1956



after



amalgamation. It is submitted that, however, for the purpose of recovery of already accrued taxability, the statutory fiction has been introduced so as to give full effect to the provisions under challenge, by carrying out the same to its logical conclusion. 11.1 It is emphasized that the deeming effect is for the
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purpose of stopping pilferage of tax by seeking to recover tax with reference to taxable event already occurred and completed prior to amalgamation. It is submitted that in other words, the deeming effect flowing from Section 52 of the Act does not amount to resurrection of dead companies, but the same are deemed to be distinct companies only for the purpose of recovering already accrued tax liability. It is submitted that therefore, the said deeming effect is in substance confined only to Entry 54 of List II and not beyond the same. It is further submitted that for sustaining the aforesaid deeming effect flowing from sub-section [1] & [2] of Section 52 of the GVAT Act, there is no need for any amendment in the Constitution by the Parliament, like what was done for deeming certain non sales transactions as sale by amending Article 366 [29-A] of the Constitution of India. 11.2 In support of his above submissions, learned Advocate General Shri Kamal Trivedi placed reliance upon the following decisions of the Hon'ble Supreme
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Court. These are :



12.



[a]



State of West Bengal vs. EITA India Limited, [2003] 5 SCC 239;



[b]



Commissioner of Income-tax, Delhi vs S Teja Singh AIR 1959 SC 352;



[c]



Industrial Supplies Pvt. Limited & Anr. vs. Union of India & Ors., [1980] 4 SCC 341;



[d]



Assistant Commissioner of Agricultural Income Tax & Ors. vs. Netley “B” Estate & Ors., [2015] 11 SCC 462.



It is further submitted by Shri Kamal Trivedi,



learned



Advocate



General



that



the



incidence



of



payment of rent in the present case by the petitionerTransferee Company to the Transferor Companies during the period from 2009 to 2013 was nothing but a “taxable event” within the meaning of Section 7 of the GVAT Act, read with Section 30 of the said Act, followed by requirement of filing of monthly returns as per
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Section 29 of the GVAT Act read with Rule 19 of the Gujarat Value Added Tax Rules, 2006, which event has already been occurred and completed in the present case prior to passing of the sanction order dated 18th April 2013 of amalgamation, and therefore, subsequent adjudication of taxability having already been incurred on the transaction in question, the said taxable events would not change or alter the character of such transaction. 13.



It is further submitted by learned Advocate



General that even otherwise, a mere perusal of various clauses of Amalgamation Scheme makes it clear that all the liabilities; including the liability to pay duties/taxes, have been transferred to the petitioners-Transferee Company. It is submitted that therefore, there is nothing wrong on the part



of



the respondents-



authorities in calling upon the petitioner-Transferee Company, being a successor company, to show cause. In support of his above submissions, Shri Kamal Trivedi, learned Advocate General has relied upon decision of
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Apex Court in the case of Marshall Sons & Company [India] Limited v. ITO, reported in [1997] 2 SCC 302, wherein in para-15, the Apex Court has dealt with tax provision minus provisions like Section 52 of the GVAT Act. 14. Shri Kamal Trivedi, learned AG appearing on behalf of the respondent-State has submitted that the Hon'ble Supreme Court in the case of Cadila Healthcare Limited v. Deputy Commissioner of Sales Tax, reported in [2013] 61 VST 274, while considering the erstwhile legislation ie., Sales Tax legislation in which provision like Section 52 of the GVAT Act was not there, had an occasion to consider Section 52 of the GVAT Act. After taking note of the same, thereafter the Hon'ble Supreme Court, in absence of any such provisions like Section 52 of the Gujarat Value Added Tax Act, 2003 in the erstwhile Sales Tax Act, held that the State would have no authority to collect tax on such transactions. It is submitted that in the aforesaid decision, in para 25, the Hon'ble Supreme Court has specifically observed
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that, “...to counter a situation as in the present case and other incidents of transfers of companies and to avoid pilferage of tax, the Legislature consciously provided such a provision in the Gujarat Value Added Tax Act, 2003.”



It is submitted that therefore, the



Hon'ble Supreme Court had considered in the said decision, the object behind introduction of Section 52 in the Gujarat Value Added Tax Act, 2003. 14.1



It is further submitted by Shri Kamal Trivedi,



learned Advocate General that the deeming effect flowing from Section 52 of the GVAT Act is required to be appreciated from the aforesaid point of view. He added that the said deeming effect is not real but an artificial one only for the purpose of GVAT Act and that therefore,



the



same



cannot



amount



to



any



encroachment in the field of Central legislation ie., the Companies Act, 1956. It is submitted that thus, the objective behind introduction of Section 52 is obvious ie., to stop pilferage of tax in respect of an admitted taxable event and taxability having already been
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occurred and completed prior to amalgamation order. 14.2



Shri Kamal Trivedi, learned AG added that even



similar provision is there in the Maharashtra Value Added Tax Act, 2002 ie., Section 47. 15.



Therefore, it is submitted that the decisions relied



upon by learned advocate for the petitioners viz., [a] Marshall Sons & Company India Limited v. ITO, [1997]



2



SCC



302;



[b]



Saraswati



Industrial



Syndicate Limited v. CIT., 1990 [Suppli.] SCC 675; [c] Spice Entertainment Limited v. Commissioner of Service



Tax,



2012



[280]



ELT



43;



[d]



Cadila



Healthcare Limited v. Deputy Commissioner of Sales Tax, [2013] 61 VST 274 [Guj]; [e] Re : Takshshila Realities Private Limited; [f] Indus Towers



Limited



v.



Deputy



Commissioner



of



Income Tax, [Decided on 11.11.2014 : Delhi High Court]; and [g] Jindal Stainless Steel [Jindal Strips Limited] vs. CTO & Ors., [2007] 10 EST 777 [AP], shall not be applicable to the facts of the case on hand. It is submitted that in the aforesaid cases, there was no
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provision like Section 52 of the GVAT Act, and that therefore, in absence of any such provision like Section 52 of the GVAT Act, it was held in the said decisions that the Transferor Companies no longer exist when they are amalgamated into the Transferee Company, and



that



therefore,



what



was



sale



during



the



interregnum period would be Branch Transfer to the Transferee Company itself, which is not liable to tax. It is submitted that so is not the position in the present case, more particularly in view of Section 52 of the GVAT Act. 15.1



It is further submitted that



decisions



relied



upon



by



the



similarly other



learned



advocate



appearing on behalf of the petitioners viz., [a] Great West Faddlery Co. Limited v. The King, AIR 1921 PC 148; [b] Gujarat University & Anr. vs. Shri Krishna Rangnath Mudholkar & Ors., AIR 1963 SC 703;



[c]



State



of



West



Bengal



&



Ors.



vs.



Committee for Protection of Democratic Rights, West Bengal & Ors., [2010] 3 SCC 571; [d]



State
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Bank of India & Ors. vs. Zaffar Ullah Nehra & Anr., AIR 2017 SC 25; [e] Attorney General of Alberta vs. Attorney General of Canada & Ors., AIR 1943 PC 76; and [f] The State of Madras vs. M/s. Gannon Dunkerley & Company [Madras] Limited, AIR 1958 SC 560 also shall not be applicable to the facts of the case on hand, more particularly considering the doctrine of pith and substance, and the object and purpose for which Section 52 of the GVAT has been introduced to operate only for the purpose of the said Act. 16.



Making the above submissions and relying upon



the decisions of the Apex Court in the case of R.K Garg v. Union of India, reported in 1981 [4] SCC 675 and in case of AMC v. Nilay R Thakore, reported in [1999] 8 SCC 139, it was further submitted by learned Advocate General that a legislation like Section 52 of the GVAT Act can be said to be clarificatory in nature and Section 52 of the GVAT Act can be said to be economic legislation. He added that Legislature should be given
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more room to come out with a legislation like Section 52 of the GVAT Act. 16.1



Lastly, Shri Kamal Trivedi, learned Advocate



General appearing on behalf of the respondent-State requested to dismiss the present petition by upholding the validity of Section 52 of the GVAT Act and thereby, the legality of the show cause notices by holding that Section 52 of the GVAT Act is neither unconstitutional nor ultra vires the Constitution; as contended by the petitioners. 17. Heard learned advocates appearing on behalf of the respective parties at length. 18. Now so far as challenge to the constitutional validity of Section 52 of the Gujarat Value Added Tax Act, 2003 is concerned, it is the case on behalf of the petitioners that Section 52 of the GVAT Act is ultra vires Articles 246 & 252 of the Constitution of India in asmuch as, the State Government while enacting the said Section, encroached upon the field exclusively covered by the Parliament in regard to Entry 43 of List-I
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of Seventh Schedule to the Constitution of India, whereby



the



State



Legislature



has



provided



the



statutory fiction to deem the Merging Companies ie., the Operator Companies/Transferor Companies as alive as distinct companies, even though the same have become



extinct



after



their



amalgamation



in



the



petitioner-Company with effect from 1st April 2009 [ie., Appointed Date] vide amalgamation order sanctioned by the High Court on 18th April 2013. It is the case on behalf of the petitioners that by enacting Section 52 of the GVAT Act, it has encroached upon the Central Legislation; more particularly with respect to the Companies Act, 1956 by which the Parliament alone would have exclusive authority under Entry 4 of List I of the Seventh Schedule. 18.1



On the other hand, it is the case on behalf of



the State that both Section 52 of GVAT Act and Sections 391 & 392



of the Companies Act would operate in



different field, and the object and purpose of the same would be different. It is the case on behalf of the State
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considering



legality



and



constitutional



validity of Section 52 of the GVAT Act, the pith and substance of Section 52 of the GVAT Act and the purpose and object for which it is enacted is required to be considered. 18.2



While considering the constitutional validity



of Section 52 of the GVAT Act, Section 52 of the GVAT Act, Entry 54 of List II of Seventh Schedule to the Constitution as well as Entry 43 of List I of Seventh Schedule are required to be referred to, which read as under : “54. Tax on the sale or purchase of goods other than newspapers, subject to the provisions of Entry 92A of List I.” “43. Incorporation, regulation and winding up of trading corporations, including Banking, Insurance and Financial Corporations, but not including co-operative societies.” 18.3



As per definition of “sale” contained in clause



(d) of sub-section [23] of Section 2 of the GVAT Act, the “sale” means a sale of goods made within the State for
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deferred



payment,



or



other



valuable



consideration and includes .. .. .. [d] transfer of the right to use any goods for any purpose [whether or not for a specified period] for cash, deferred payment or other valuable consideration.” Therefore, as such, transaction between Operator Companies/Transferor Companies and the petitioners-Transferee Company can be said to be “sale” within the definition of Section 2 [23] (d) of the GVAT Act by which the value added tax is leviable. However, to avoid such eventuality like it has arisen in the present case, on sanctioning the Scheme



of



Amalgamation



between



the



Operator



Companies/Transferor Companies and the petitionersTransferee



Company,



amalgamating



Operating



Companies/ Transferor Companies with the Transferee Company retrospectively ie., the appointed day and only with a view to see that there may not be any zero tax liability either of the Operating Companies or Transferor



Companies



and



Transferee



Company,



Section 52 of the Act has been enacted by which for the
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GVAT



Act,



two



or



more



Companies



[Transferor Company & Transferee Company] shall be treated as distinct companies for all the purpose upto the date of amalgamation/merger. Therefore, the aforesaid provision can be said to be only for the purpose of tax liability under the GVAT Act and it cannot be said to be in any way affecting the provisions of Sections 391/392 of the Companies Act and/or the same cannot be said to be encroaching upon the powers of the Parliament to enact the Law under Entry 43 or 44 of List I of the Seventh Schedule. By enacting Section 52 of the GVAT Act, it cannot be said that the State Legislature has encroached upon any of the powers of the Parliament under List I of Seventh Schedule of the Constitution of India.



18.4



There cannot be any dispute that the Union



Legislation shall prevail over the State Legislation on a later enacted under List I of Seventh Schedule of the Constitution. However, while considering powers of the
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State to enact the law which falls within List II of the Seventh Schedule, the pith and substance of the law enacted



by



the



State



and/or



the



incidental



encroachment by State Legislation into any such matter falling within exclusive domain of the Parliament in respect of which Parliament alone has power to enact the law and/or purpose and object for which the State has enacted the law are required to be considered. 18.5



In the case of State of West Bengal v.



Kesoram Industries Limited [Supra], the Apex Court has observed and held that, “..while reading the three lists, List-I has priority over Lists III & II and List III has priority over List II. However, still the predominance of the Union List would not prevent the State Legislature from dealing with any matter within List II though it may incidentally affect any item in List I.” 18.6



In the present case, the pith and substance of



enactment of Section 52 of the GVAT Act is to bring within the net of tax in case sale has taken place within definition of Section 2 [23](d) of the GVAT Act. While
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considering the doctrine of pith and substance with reference to the State Legislation viz., Section 52 of the Act, one is to ascertain the true nature and character thereof by examining its object, scope and effect of its provisions and the legislation as a whole. If, on doing so, it appears that the State Legislation substantially falls within any Entry under List II of the Seventh Schedule to the Constitution, then in that case, such a State Legislation cannot be invalidated merely because it has incidentally dealt with some aspect already covered by a Central Legislation, relateable to any Entry under List I. As observed hereinabove, Entry 54 of List-II of Seventh Schedule authorizes and/or permits the State to legislate the law in respect of tax on sale or purchase of goods. Under the circumstances, in respect of anything with respect to tax on sale or purchase of goods, the State would have a legislative competence under Entry 54 of List II to Seventh Schedule. Such an “incidental encroachment” by the State Legislation into the



exclusive



field



of



the



Central



Legislation
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permissible. 18.7



While considering the provisions of Rajasthan



Relief Undertakings [Special Provisions] Act vis-a-vis the provisions of the Companies Act with respect to winding up [Central Legislation], while upholding the constitutional



validity



of



Section



4[1](b)



of



the



Rajasthan Relief Undertakings [Special Provisions] Act, in para 10 of its decision rendered in the case of M/s. Jaysynth Dyechem & Ors. vs. Mewar Textile Mills Limited



[Supra],



the



Rajasthan



High



Court



has



observed and held as under :“10. Coming to the main contention raised by the learned counsel for the petitioners, I may mention that if any law made by the State Government touches the domain of the Central Legislature or any law made by the Central Legislature touches the domain of the State legislature, then in that situation, the Court is called upon to look to the substance of the law and determine the question as to whether the enacted law as such falls in which entry and the doctrine of pith and substance would come into play and having regard to this doctrine, the controversy has to be resolved. It is true that by S.4(1)(b) pending winding up proceeding are affected. If this provision applies then the pending proceeding shall stand stayed and, new proceedings shall not be Page 48 of 76 Page 48 of 76
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instituted or commenced and to that extent, it can be said that the provision touches the winding up of companies falling within entry 43. The question is, what is the true character of the Act What is intended by the Act. For determination of the true character and the nature of the legislation, one should look to the whole of the Act including its preamble and as well as its objects and reasons. A perusal of the objects and reasons and the preamble would show that the Act has been enacted with a view to provide relief to certain undertakings, which are on the verge of collapse which may result into unemployment and which may also result into non-production of the commodities for the manufacture, of which they came into existence. In case, the companies or the undertakings are allowed to be wound up then in that situation there would be unemployment and the products which may be essential for the society, the society would be deprived of those products. The State Government has come forward to provide relief to such undertakings. It may advance loan or provide other financial assistance or give any guarantees and thereby save those undertakings, for the time being and this can be done by issuance of the notification u/s. 3 and the aggregate period under SubS.(2) of S.3 is 5 years. S.4 further provides for specifying the industrial relations and other facilities temporarily for relief undertakings. The application of certain laws may be stayed and even application of certain agreements, settlements and awards or standing orders may also be stayed or suspended. When laws can be suspended, when awards can be suspended and when standing orders can



Page 49 of 76 Page 49 of 76



Created On Tue Sep 12 17:16:33 IST 2017



HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



be stayed, then u/s. 4(1)(b) it was necessary to make a provision for staying pending proceeding or bar the institution or commencement of any suit or other proceeding. Viewed in the light of the preamble and the Statement of Objects and Reasons along with provisions of the Act, it would appear that the legislation was intended to prevent unemployment and the legislation was also intended to continue the industry or undertaking to run so as to continue to manufacture the products by such industrial undertakings, the control of which has been declared by Parliament to be expedient in the public interest. S.2 of the Industries (Development and Regulation) Act, 1951 makes a provision for declaration as to control by the Union. It was declared by S.2 and it is expedient in the public interest that the Union should take in its control the industries specified in 1st schedule and in the first schedule in item 23(i), there is mention of the industry, Textiles (including those dyed, printed or otherwise processed) made wholly or in part of cotton including cotton yarn, hosiery and rope. Thus, it would appear that the law falling under entry 33 would be within the competence of the Central Legislature as well as the State legislature. Similarly entry 23 of List III of Schedule seventh deals with social security and social insurance employment and unemployment. The object of the Act is to prevent unemployment. The true character of the legislation made by the State legislature is to make law in relation to the subjects falling under entries 23 and 33 although incidentally, it also just impinges upon the proceeding of winding up, which are regulated by the Companies Act, enacted
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by the Parliament under entry 43 of List I. This is only the incidental effect and it is not the true nature of the law.”



18.8



It is also required to be noted that even



otherwise, Section 52 of the GVAT Act and the provisions of the Companies Act, 1956 both operate in different fields. Section 52 of the GVAT Act is about levy of tax on sale and purchase of goods referable to Entry 54 of List II, and whereas, the Companies Act deals with incorporation,



regulation



and



winding



up



of



the



Companies, referable to Entry 43 of List I. Under the circumstances,



no



question



of



repugnancy



arises



between the two. 18.9



While considering the constitutional validity



of a particular statute, the true nature and character of the Statute enacted by the State shall have to be considered and borne in mind, more particularly, when it is alleged that the State Act is encroaching upon field/authority of the Parliament to enact the law, as per List I to Seventh Schedule tot he Constitution of India. 18.10
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substance is also required to be considered and borne in mind. In a given case, without encroaching upon the authority of either Parliament or the State, it is found on considering the true nature and character of the State Act, and the pith and substance of the Act and the object and purpose of the State Act, that in such a case, both the Acts can operate simultaneously as they do not occupy the same field.



18.11 While upholding the constitutional validity of the State legislation viz., Bharat Hydro Power Corporation Limited [Acquisition & Transfer of Undertaking] Act, 1996, referable to Entry 17 of List I, the Apex Court in its decision in the case of Bharat Hydro Power Corporation Limited & Ors. v. State of Assam & Anr. [Supra] has, while considering the submissions whether the same shall be repugnant to the Indian Electricity Act, 1910 and the Electricity Supply Act, 1948, referable to Entry 38 of List III, the Apex Court in para 39 has observed and held as under :-
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“39. The impugned Act and the Central Acts in the instant case operate in two different fields without encroaching upon each other's field in as much as the true nature and character of the impugned State Act is to acquire the undertaking and pay compensation as provided in the Act whereas both the Central Acts [Acts of 1910



and



1948]



have



made



general



provisions with regard to supply and use of



electrical



energy.



The



provisions



regarding purchase of undertaking in the Act of 1910 would not be applicable as the appellants are not licensees within the meaning of the Act of 1910. There is not even a semblance of conflict, what to talk of direct conflict between the impugned State Act and the Central Acts to bring about the situation where one cannot be obeyed without disobeying the others. Both the Acts can operate simultaneously as they do not occupy the same field. As the enactments operate in two different fields



without



encroaching



upon



each



other's field, there is no repugnancy.”



18.12



Similar view has been taken by the Hon'ble
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Maharashtra



[Supra],



wherein,



while



upholding the constitutional validity of the provisions of the Bombay Stamp Act, 1958, referable to Entry 63 of List II, and while considering whether the same is repugnant against the Companies Act, 1956, referable to Entry 43 of List I, in para 42 of the judgment, the Apex Court has observed as under :“42. It was next contended that provisions of Section 2 [g](iv) read with Section 34 of the Bombay Stamp Act which provide that an instrument not duly stamped would be inadmissible in evidence are repugnant to Section 394 of the Companies Act and that the State legislation cannot prevail over the provisions of the Companies Act. It was also contended that in the guise of stamp duty, the State Legislature is in reality imposing a tax on the amalgamation of companies and has therefore encroached on the field of Parliament under Entry 43 List I of the Constitution. We do not find any substance in this submission as well. Stamp duty is levied on the instrument and the measure is the valuation of the property transferred. There is no question of encroachment on the field of Parliament under Entry 43 List I of the Constitution which empowers the Union to make laws re:Incorporation, regulation and winding up of trading corporations including Banks, insurance, finance corporations but not including cooperative societies. The follow
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up legislation under Entry 43 List I is totally different from the levy of stamp duty and of prescribing rate of stamp duty on such documents. The Bombay Stamp Act does not provide for any legislation with regard to incorporation, regulation and winding up of corporations. It only levies the stamp duty and prescribes the rate of stamp duty in respect of documents by compromise or arrangement.”



18.13



While considering the pith and substance and



the true nature and character of Section 52 of the GVAT Act, and the object and purpose of enacting the said Section 52, it appears that the same is enacted to avoid evasion of tax, pilferage of tax, etc., and/or stoppage of pilferage of tax and/or evasion of tax. As such, Section 52 of the GVAT Tax which shall be applicable only with respect to GVAT Act can be said to be charging and machinery provision referable to collection of tax and/or liable of the tax under the GVAT Act. As held by the Hon'ble Supreme Court in the case of State of West Bengal v. EITA Limited, reported in [2003] 5 SCC 239 that the provisions to check evasion of tax are within legislative competence of the States under Entry 54 of
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List II. It is observed that therefore, provisions which made the imposition of tax efficacious or to prevent evasion of tax are within the legislative competence of the State. Similar view has been taken by the Hon'ble Supreme Court in the case of Commercial Tax Officer v. Swastik Roadways & Anr. [Supra]. 18. 14



It is also required to be noted that deeming



fiction flowing from sub-sections [1] & [2] of Section 52 of the GVAT Act can be said to be only for the purpose of GVAT Act only; and more particularly with respect to the Value Added Tax on an eventuality of the sale having taken place within the definition of Section 2 [23](d) of the GVAT Act and not for the purpose of any other legislation, much less for the Companies Act, 1956. Therefore, on amalgamation, the Transferor Companies from the date of passing of the order of the High Court cannot be said to have been resurrected and/or revived, as it becomes extinct under the Companies Act, after amalgamation. However, for the purpose of recovery of already accrued taxability, the
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statutory fiction has been introduced so as to give full effect to the provisions of the GVAT Act and there cannot be any zero tax liability. The deeming fiction contained in sub-section [1] and [2] of Section 52 of the GVAT Act is for the purpose of avoidance of tax and is for the purpose of stopping pilferage of tax with reference to taxable event already occurred and completed prior to amalgamation. It is required to be noted that the deeming fiction flowing from Section 52 of the Act is only with respect to GVAT Act only and not for any other purpose and/or Act affecting in any way the order of amalgamation passed by the High Court under the provisions of the Companies Act, 1956. The deeming effect shall be only for the purpose of recovery already occurred tax liability. 18.15



Considering



the



aforesaid



facts



and



circumstances of the case, the submissions made on behalf of the petitioners that for sustaining the aforesaid deeming effect, there is no need for any amendment in the Constitution by the Parliament for
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certain non sales transactions as “sale” by amending Article 366 [29A] cannot be accepted more particularly when,



as



legislation/Act



observed is



not



hereinabove, repugnant



to



the the



State Central



legislation and both operate in different fields. Article 366 [29A] of the Constitution is with respect to extending definition of “Sale” and is with respect to “deemed sale”. In the present case, Section 52 of the GVAT Act cannot be said to be with respect to “deemed sale”. It can be said to be with respect to recovery of the tax on the eventuality of sale, as contained in Section 2 [29] of the GVAT Act for which the tax eventuality had already occurred and/or taken place. At this stage, decision of the Hon'ble Supreme Court in the case of State of West Bengal v. E.I.T.A India Limited [Supra] is required to be referred to, which reads thus “The Explanation to sub-section (1) says that where a transporter or an owner or a lessee of a warehouse, deemed to be a casual trader in respect of any goods
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referred to in sub-section (1), is found to have disposed of such goods, the disposal of such goods shall be deemed to have been made by way of sale by him in West Bengal, unless he proves to the contra with



satisfactory evidence. It is this



Explanation which has been the subject matter of a lengthy debate. It is contended by Mr. Yashank Adhyaru that except to the extent the provision of clause 29-A of Article 366 of the Constitution of India provides for a deemed sale, no State Legislature can create a fiction to treat any



other



transaction



as



sale



and,



therefore, the disposal of the goods by a, casual trader cannot per se be treated as sale of the goods and he cannot be put to onerous task of proving a negative fact that the disposal of the goods was not by way



of



sale.



attractive,



This



lacks



contention,



substance.



It



though will



be



apposite to notice here Section 4 of the Indian Evidence Act, 1872, which defines, inter alia, the expressions "may presume" and "shall presume". The expression ’may presume’



postulates



whenever



it



is



provided by the Evidence Act that the court may presume a fact, it will regard
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such fact as proved, unless and until it is disproved, or may call for proof of it; but the expression ’shall presume’ implies, whenever the Evidence Act says that the court ’shall presume’ a fact, it shall regard such fact as proved, unless and until it is disproved.



The



statutory



presumption



incorporated in Explanation to sub-section (1) of Section 11 is in the nature of the second



category



deeming



of



provision



presumption. embodied



in



The the



Explanation does not extend the meaning of sale to every disposal of goods. It is attracted when a transporter or an owner or a lessee of a warehouse is unable to account for the disposal of goods; the fact of disposal of the goods in question having been



established,



presumption



the



which



is



statutory rebuttable



presumption, would apply and the disposal of goods shall be deemed to be by way of sale;-it will be open to such a person to rebut the presumption. Raising of such rebuttable



presumption



is



a



normal



legislative practice and no invalidity can be attributed to the same. It will be wholly misconceived, in our view, to treat the statutory presumption incorporated in the
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Explanation as extending the definition of ’sale’ in clause 29-A of Article 366 of the Constitution.



Indeed



there can



be no



analogy between the definition of deemed sale incorporated in clause 29-A of Article 366 of the Constitution and the statutory presumption incorporated in Explanation to sub-section (1) of Section 11. For these reasons, we cannot sustain the finding of the



Tribunal.



Explanation



We



is



hold



valid



in



that



the



said



law



and



the



challenge to its invalidity is misconceived and unsound.”



18.16



Now so far as reliance placed on the decision



of Marshall Sons & Company Limited v. ITO [1997] 2 SCC 302; in the case of State of West Bengal & Ors. vs. Committee for Protection of Democratic Rights, West Bengal & Ors., [2010] 3 SCC 571; and the decision in the case of UCO Bank & Ors. v. Dipak Debbarma & Ors. [Civil Appeal No. 11247 of 2016] relied upon by the learned counsel for the petitioners is concerned, the same shall not be applicable to the facts of the case on hand and/or the same shall be of no
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assistance to the petitioners. 19.



Section 52 of the GVAT Act therefore cannot be



said to be ultra vires



Articles 246 & 252 of the



Constitution of India; as alleged and/or sought to be contended on behalf of the petitioners. 19.1



As observed hereinabove, both operate in



different fields and for different purpose. The object and purpose of both the Acts are different. The deeming effect of Section 52 is only with respect to the tax liabilities under the GVAT Act only and it cannot be said that by enacting Section 52 of the Act, the State has encroached upon the power of Parliament under Entry 43 of List I to Seventh Schedule. Thus, Section 52 of the Act can be said to be absolutely within the domain and power of the State to enact the law concerned under Entry 54 of List II to Seventh Schedule. 20. Now so far as submissions made on behalf of the petitioners that non obstinate clause in Section 52 of the GVAT Act is intended to deem two or more entities
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as distinct companies upto the date of the High Court's order sanctioning the said scheme of amalgamation can be said to be beyond the legislative competence of the State so as to alter the effect of the order passed by the High Court under Section 493 of the Companies Act, 1956 is concerned, as observed hereinabove, Section 52 of the GVAT Act is distinct and operate in different field. Section 52; more particularly, the deeming provision under Section 52 shall be with respect to the provisions of the GVAT Act only and for the purpose of recovery of tax and/or liability of the tax under the GVAT Act and as observed hereinabove, the same



is



absolutely



within



the



State



legislative



competence under Entry 54, List II of Seventh Schedule to the Constitution of India. 21. The decision of the Hon'ble Supreme Court in the case of Marshall Sons & Company Limited v. ITO [Supra] is concerned, there cannot be any dispute with respect to the proposition of law laid down by the Apex Court, however, the same shall not be applicable to the
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case



on



hand;



more



particularly,



considering Section 52 of the GVAT Act. As observed hereinabove, neither Section 52 of the GVAT Act cannot be said to be an encroachment upon the powers of the Union Legislation, as envisaged under Section 246 of the Constitution nor the same can be said to be in conflict with the provisions of the Companies Act, 1956. Therefore, the decision of the Hon'ble Supreme Court in the



case



State



of



West



Bengal



&



Ors.



vs.



Committee for Protection of Democratic Rights, West Bengal & Ors. [Supra] as well as UCO Bank & Ors. vs. Dipak Debbarma & Ors. [Supra] relied upon by the learned counsel for the petitioners shall not be of any assistance to the petitioners. As observed hereinabove, both the Acts operate in different fields and with respect to different eventualities. Therefore, considering the pith and substance of Section 52 of the GVAT Act, it cannot be said to be in conflict with the Union legislation. 22.



Now so far as submissions on behalf of the
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petitioners, relying upon decision of the Delhi High Court in the case of Duncan Agro Industries Limited v. Union of India [Supra] and the Bombay High Court in the case of Re : Europlast India Limited [Supra] and the decision of Calcutta High Court in the case of Mahigunj Loan Office Limited v. Behari Lal Chaki [Supra] that an order of High Court sanctioning the Scheme of Amalgamation binds all the creditors; including the Government creditors and the Liquidators so also the contributories and dissenting creditors and members, and the scheme approved by the High Court becomes an order of the Court is concerned, there cannot be any dispute with respect to the same, but what is required to be considered is whether the State legislature has any competence to enact the provisions or statute like Section 52 of the GVAT Act with respect to the liability to pay tax under the GVAT Act or not. 23. Now so far as submissions on behalf of the petitioners that the scheme of amalgamation was approved by Delhi High Court vide Order dated 18th
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and



the



appointed



day



for



such



amalgamation is 1st April 2009, and thereafter, BIVL, VIL & ICTIL merged with Indus Towers w.e.f 1st April 2009, and therefore, the merging entities to whom the said show cause notices have been issued cease to exist and consequently, their registration certificates were cancelled with effect from the appointed date of amalgamation, and hence, the assessment made under the GVAT Act cannot be sustained with the merged entities are concerned, the aforesaid seems to be attractive but has not substance. By virtue of operation of sub-section [2] of Section 52 of the GVAT Act, for the purpose of liability to tax under the Act, and for the purpose of GVAT Act, with respect to two or more companies amalgamated by an order of the High Court shall be treated as distinct companies for all the periods upto the date of order dated 18th April 2013 and the registration certificates of the said Companies shall be cancelled, where necessary with effect from the said order dated 18th April 2013. Thus, the deeming effect
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flowing from sub-sections [1] & [2] of Section 52 of the GVAT Act is only for the purpose of GVAT Act and not for the purpose of any other legislation, much less for the Companies Act, 1956. For the purpose of recovery of already accrued taxability, accrued for the period between the appointed date and the date of the order of the High Court of amalgamation, the statutory fiction has been introduced so as to give full effect and with a view to see that because of such an eventuality, there may not be any zero tax liability, though the tax event has already taken place and otherwise the merged entities were liable to pay the tax. Thus, the deeming effect is for the purpose of stopping any pilferage of tax by seeking to recover tax with reference to taxable event which had already occurred and completed prior to such amalgamation. Therefore, for the aforesaid and for such a deeming effect, there is no need for any amendment in the Constitution, like what was done for deeming



certain



non-sales



transactions



as



“sale”



transaction by amending Article 366 [29-A] of the
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Constitution. Therefore, considering sub-section [2] of Section 52 of the GVAT Act, the decision of Apex Court in the case of Saraswati Industrial Syndicate Limited v. CIT [Supra] shall not be of any assistance to the petitioners herein. In the case before the Hon'ble Supreme Court, there was no such provision like sub-section [2] of Section 52 of the GVAT Act. In the matter before the Apex Court, the Hon'ble Court was considering Section 51 [1] of the Income-tax Act, 1960.



24.



Now so far as submissions on behalf of the



petitioners that after order passed by the High Court sanctioning the scheme of amalgamation of the Merging Entities/Companies with Indus Towers Limited [the petitioners] w.e.f 1st April 2009, with the Merging Entities having merged into the petitioner-Company, and therefore, inter se transaction between the Merging entities and petitioners after 1st April 2009 shall cease to qualify “sale” for the purpose of GVAT Act, as the
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same can be said to be inter-branch transfer, and therefore, cannot be taxed under Section 52 of the GVAT Act is concerned, the aforesaid submission seems to be attractive but has not substance, in view of subsection [2] of Section 52 of the GVAT Act. 25. Now so far as reliance placed upon decision of the Bombay High Court in the case of National Organic Chemical Industries Limited [NOCIL] & Anr vs. State of Maharashtra [Supra], by which the Bombay High Court declared Section 33C of the Bombay Sales Tax Act, 1959 as ultra vires



is concerned, for the



reasons stated above, as it is held that both Section 52 of the GVAT Act operates in a different field and considering the pith and substance of Section 52 of the GVAT Act, the same cannot be said to be in conflict with the Union legislation. We are not in agreement with the view taken by the Bombay High Court, taking contrary view. At this stage, it is required to be noted that subsequently State legislature has come out with Maharashtra Value Added Tax Act . 2002, after
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repealing the Bombay Sales Tax Act in which a similar provision like Section 52 of the GVAT Act is there, by way of Section 47 of the Maharashtra Value Added Tax Act. 25.1



Now so far as reliance placed upon a decision of



Division Bench of this Court in the case of Cadila Healthcare Limited v. Deputy Commissioner of Sales Tax, [2013] 61 VST 274 is concerned, the same shall not be applicable to the facts of the case on hand, as the Division Bench was dealing with the provisions of Income-tax Act, where such a provision like Section 52 of the GVAT Act was not there. 25.2



Reliance placed upon a decision of Andhra



Pradesh High Court in the case of Jindal Stainless Steel [Jindal Strips Limited] v. CTO & Ors., [2007] 10 VST 777 by the learned counsel for the petitioners shall not be applicable to the facts of the case on hand, more particularly, considering Section 52 of the GVAT Act, which is held to be valid. 26.



Considering the aforesaid facts and circumstances
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of the case, it cannot be said that the notices issued upon the Merging companies with respect to tax event/taxing liability accrued or arisen between 1st April 2009 to 18th April 2013 can be said to be illegal and/or contrary to the provision of the GVAT Act. At this stage, it is required to be noted that for the period between 1st April 2009 to 18th April 2013, the inter se transactions between the transferor companies and the transferee company were otherwise taxable, in view of Section 2 [23](d) of the GVAT Act. But for the amalgamation of the transferor companies with the transferee company, the liability to pay tax under the GVAT Act upon the transferor companies would not cease. At this stage, it is required to be noted that the incidence of payment of rent by the Transferee company to the Transferor companies during the period from 1st April 2009 to 18th April 2013 was nothing, but a “taxable event” within the meaning of Section 7 of the GVAT Act, read with Section 30 of the said Act, followed by the requirement of filing the monthly return, as per Section 29 of the



Page 71 of 76 Page 71 of 76



Created On Tue Sep 12 17:16:33 IST 2017



HC-NIC



WWW.TAXSCAN.IN - Simplifying Tax Laws C/SCA/3364/2016



CAV JUDGMENT



GVAT Act read with Rule 19 of the GVAT Rules, 2006, which event had already occurred and completed prior to passing of the sanction order dated 18th April 2013 of amalgamation. subsequent



Therefore,



adjudication



it of



can



be



taxability



said on



that



already



incurred liability on the transaction in question on the said taxable events, it would not change or alter the character of such transaction. 27. Now so far as submission made on behalf of the petitioners that no notice could have been issued, or even served upon the petitioners/Transferee Company is concerned, it is required to be noted and as observed hereinabove that the taxing event/taxing liability had already accrued in favour of the Transferor companies during the period from 2009 to 2013. Therefore, considering various clauses of amalgamation scheme and more particularly clauses 2.1.2.8; 2.1.2.9; 2.1.2.11; 4.2.1; 4.5.4 all the liabilities; including the liability to pay



duties/taxes,



petitioner-company



have ie.,



been the



transferred Transferee



to



the



company.
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Therefore, the impugned show cause notices calling upon the petitioners-Transferee Company to show cause cannot be said to be illegal and/or bad in law. At this stage, even para-15 of decision of the Hon'ble Supreme Court in the case of Marshall Sons & Company India] Limited v. ITO, reported in [1997] 2 SCC 302 is required to be referred to, which reads thus -



“15.



The



counsel



for



the



Revenue



contended that if the aforesaid view is adopted then several complications will ensure



in



case



theCourt



refuses



to



sanction the scheme of amalgamation. We



do



not



see



any



basis



for



this



apprehension. Firstly, as assessment can always be made and is supposed to be made on the Transferee Company taking into account the income of both the Transferor



and



Transferee



Secondly,



and



probably



companies. the



more



advisable course fro the point of view of the Revenue would be to make one assessment on the Transferee Company taking



into



account



the



income



one
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assessment on the Transferee Company and also to make separate protective assessments on both the Transferor and Transferee Companies separately. There may be a certain practical difficulty in adopting



this



course



inasmuch



as



separate balance sheets may not be available for the transferor and transferee companies. But that may not be an insuperable



problem



in



as



much



as



assessment can always be made, on the available



material,



even



without



a



balance sheet. In certain cases, best judgment



assessment



may



also



be



resorted to. Be that as it may, we need not pursue this line of enquiry because it does not arise for consideration in these cases directly.”



27.1



Under the circumstances, the decision of this



Court in the case of



Takshila Realities Private



Limited [Supra] and the decision of Delhi High Court in the case of Indus Towers Limited [Supra] relied upon by the petitioners cannot be said to be applicable to the facts of the case on hands. 28. In view of the above and for the reasons Page 74 of 76 Page 74 of 76
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aforestated, it is held that Section 52 of the Gujarat Value Added Tax Act cannot be said to be beyond legislative competence, and therefore, the same cannot be said to be ultra vires to Articles 246 & 252 of the Constitution of India. It is held that Section 52 of the GVAT Act is within the State legislative competence under Entry 52 of List II of Seventh Schedule and the same cannot be said to be encroaching upon the powers of the Union legislation. Therefore, challenge to the constitutional validity of Sections 2 [23] (d) and 52 of the to the GVAT Act fails. 29. In view of the above and for the reasons aforestated, the show cause notices dated 4th February 2016 issued by the respondent no. 2 herein to the transferor companies, but served upon the petitionerTransferee Company also cannot be said to be illegal. 30. In view of the above and for the reasons stated above, the present writ petition fails and the same is accordingly dismissed. Rule discharged. No costs.
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the demerger scheme was effective from 1st April 2009. That, the Passive Infrastructure Assets of Idea Cellular. Limited were transferred to Idea Cellular Tower. 
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