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IN THE INCOME TAX APPELLATE TRIBUNAL DELHI BENCH "B, NEW DELHI BEFORE SHRI H.S. SIDHU, JUDICIAL MEMBER AND SHRI O.P. KANT, ACCOUNTANT MEMBER ITA No. 430/DEL/2013 A.Y. 2009-10 INCOME TAX OFFICER, WARD 34(2), New Delhi ROOM NO. 318, BLOCK-D, VIKAS BHAWAN, I.P. ESTATE, NEW DELHI – 110 002 (APPELLANT)



VS.



SH. CHANDER SHEKHAR, C-166, SECTOR-51, NOIDA, U.P. – 201 301 (PAN: AMHPS9399B) (RESPONDENT)



Department by : Sh. Anil Kr. Sharma, Sr. DR Assessee by



: Sh. Rajan Gupta CA ORDER



PER H.S. SIDHU, JM :



This appeal by the Revenue is directed against the Order of the Ld. Commissioner



of



Income



Tax



(Appeals)-XXVII,



New



Delhi



dated



06.11.2012 pertaining to Assessment Year 2009-10 on the following grounds:“01. "On the facts and in the circumstances of the case, the order of the Ld. CIT(A) is bad in law and not in consonance with the facts of the case.
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2.



"On the facts and in the circumstances of the



case, the Ld. CIT(A) has erred in directing the A.O. u/s 50 C on the ground that lease hold right hold right are not covered under the purview of this section. 3.



"On the facts and in the circumstances of the



case, the Ld. CIT(A) ignored the fact that transfer of the property took place in the year under consideration on 01.10.2008.” 4.



"On the facts and in the circumstances of the



case, the Ld.CIT(A) ignored the fact that during the course of assessment proceedings, the appellant failed to file any detail of the purchase of the property." 5.



The Ld. CIT (A) failed to appreciated the fact that



it is the owner of the property who can sell the same. Before becoming the owner of a property, the same cannot be sold. "The appellant craves leave to add, alter or amend any /all the grounds of appeal before or during the course of hearing of the appeal." 2.



The brief facts of the case are that the assessee had filed his return



of income for the relevant assessment year 2008-09 on 22.1.2010 declaring income of Rs. 1,40,670/-. Subsequently, the case of the
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assessee was taken up for scrutiny assessment. Notice u/s. 143(2) of the I.T. Act, 1961 was issued on 29.9.2010. Subsequently, notice u/s. 142(1) alongwith questionnaire issued on 21.1.2011, followed by another questionnaire dated 04.3.2011. In response to the notices issued, assessee’s A.R. attended the proceedings from time to time.



The



assessee is engaged in retail trading and has declared his income u/s. 44AF at Rs. 1,78,308/- on the total turnover of Rs. 9,90,600/-. In this case an information with regard to sale of property for consideration



of



Rs. 99,20,000/- on 1.10.2008 was received by AO. During the course of assessment, the assessee was asked to explain the source of investment of the above-said sum in the property and accordingly assessee submitted its reply. After considering the rely of the assessee, the AO observed that Full of Consideration as adopted by the Stamp Valuation Authority is taken as Long Term Capital Gain, and the total Sale price i.e. Rs. 99,20,000/- was added back to the total income of the assessee and AO assessed the income of the assessee at Rs. 1,00,60,670/- vide order dated



29.12.2011 passed u/s. 143(3) of the I.T. Act, 1961. Aggrieved by



the assessment



order dated 29.12.2011, the assessee appealed before



the Ld. CIT(A), who vide his impugned order dated 06.11.2012 has deleted the addition and allowed the appeal of the assessee. 3.



Aggrieved with the impugned order of the Ld. CIT(A), the Revenue



is in appeal before the Tribunal.
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4.



Ld. DR relied upon the order of the AO and reiterated the



contentions raised in the grounds of appeal. 5.



On the contrary, Ld. A.R. of the Assessee relied upon the order of



the Ld. CIT(A). 6.



We have heard both the parties and perused the records, especially



the order of the Ld. CIT(A). We find that Ld. First Appellate Authority has elaborately discussed and adjudicated the issue in dispute vide para no. 9 at page no. 6 to 7 of the impugned order. The said relevant findings of the Ld. CIT(A) are reproduced as under:“I have carefully considered the submissions of the appellant, the observations made by the A.O. in the Assessment Order and the facts of the case. The appellant was allotted a residential plot on 19.01.2004 in Sector-105, Noida through lottery on payment of allotment money of Rs. 1,30,000/-. The total purchase price of the plot was Rs. 16,75,000/-. The appellant on 28.02.2004 entered into an Agreement to sell in respect of this plot with MIs Rosebud Construction Pvt. Ltd through its director Sh. Rajeev Sharma. The appellant received



an



amount



of



Rs.



1,30,000/-



from



the



company in lieu of agreeing to sell this plot to the company. The balance amount to be paid for the acquisition of the plot i.e. Rs. 15,45,000/- was agreed to be paid



by the Company directly to the Noida



Authority. Later on, Sh. Sanjay Kumar, the GPA holder of the appellant entered into the sale deed (Transfer of lease hold rights in respect of the property in the name



4



WWW.TAXSCAN.IN - Simplifying Tax Laws



of the company). Thus, as far as the appellant was concerned he had transferred all his rights in the property on 28.2.2004 by signing an agreement to sell and receiving the payment of Rs.1,30,000/- from the company M/s Rosebud Construction Pvt. Ltd and by appointing Sh. Sanjay Kumar known to the company as his GPA. Sale of property through OPA was a prevalent practice till 2011 when it was specifically banned by the Hon'ble Supreme Court. The fact that Sh. Sanjay Kumar ultimately transferred the lease hold rights through transfer deed dated 01.10.2008 in the name of the company further supports the appellant's contention that he had sold all his rights in the property on 28.04.2004 by appointing Sh. Sanjay Kumar as his OPA according to which the GPA appointed by the appellant on 28.02.2004 continued to be valid and was not revoked till 01.10.2008. On that date it was the OPA, Sh. Sanjay Kumar who signed the deed of Transfer of lease hold rights in favour of the company M/s Rosebud Construction Pvt. Ltd. and not the appellant. The appellant's name in the deed of Transfer of lease hold rights



was



mentioned



only



because



the



original



allotment was in his name. Therefore, as far as the appellant is concerned, he did not have ownership of the said property during the year under consideration and therefore, there is no question of any transaction of sale of



the



said



property



during



the



year



under



consideration. Therefore, there was no question of any capital gains in the appellant's 'hands. The addition of Rs. 99,20,000/- made by the A.O. on this account is therefore, deleted.”
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7.



On going through the aforesaid findings of the Ld.CIT(A), we find



that the assessee was allotted a residential plot on 19.01.2004 in Sector-105, Noida through lottery on payment of allotment money of Rs.1,30,000/-. The total purchase price of the plot was Rs. 16,75,000/-. The assessee on 28.02.2004 entered into an Agreement to sell in respect of this plot with M/s Rosebud Construction Pvt. Ltd through its Director Sh. Rajeev Sharma. The assessee received an amount of Rs. 1,30,000/from the company in lieu of agreeing to sell this plot to the company. The balance



amount



to



be



paid



for



the



acquisition



of



the



plot



i.e.



Rs. 15,45,000/- was agreed to be paid by the Company directly to the Noida Authority.



The AO has held that the transfer of



property took



place in the year under consideration on 01.10.2008 and further no detail of the purchase price of the property was filed by the assessee, hence, the AO adopted the whole value of Stamp Valuation Authority value at Rs. 99,20,000/- as the capital gains resulting from the transfer of the property.



However, the Ld. CIT(A) has observed that the



assessee’s



name in the deed of Transfer of lease hold rights was mentioned only because the original allotment was in his name, hence, the assessee did not have ownership of the said property during the year under consideration and therefore, there is no question of transaction of sale of the said property during the year under consideration and capital gains is not accrued. However, in our considered view, the Capital Gains should be taken into account only after deducted the price of the plot from the value of the property i.e. Rs. 99,20,000 (-) Minus Rs. 16,75,000/- i.e. the
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cost of the plot (to be paid to the Noida Authority) = Rs. 82,45,000/-. Accordingly, we set aside the issue in dispute to the file of the AO with the direction to compute the capital gains on the difference of the Stamp duty amount and price of the impugned property after applying the relevant provisions of the Act. Accordingly, the order of the Ld. CIT(A) is reversed. 8.



In the result, the Appeal filed by the Revenue stands allowed for



statistical purposes. Order pronounced on 05/06/2017.



Sd/-



Sd/-



(O.P. KANT) ACCOUNTANT MEMBER



(H.S. SIDHU] JUDICIAL MEMBER



Date: 05/06/2017 "SRBHATNAGAR" Copy forwarded to: 1. 2. 3. 4. 5.



Appellant Respondent CIT CIT (A) DR, ITAT TRUE COPY By Order,



Assistant Registrar, ITAT, Delhi Benches
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