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Introduction This matter comes before the Court on the return date of an order to show cause, filed Plaintiff Jersey City Police Officers' Benevolent Association ("POBA"), which seeks to confirm an arbitration award in favor of one of its members, Police Officer Michael Maetti, pursuant to N.J.S.A. 2A:24-7. Defendant has filed an opposition and counterclaim to vacate the arbitration award pursuant to N.J.S.A. 2A:24-8. This order to show cause was originally filed in the Law Division under Docket No. L-4412-16, where it was filed and set down for a return date by the November 10, 2016 order of Judge Turula. On December 1, 2016, the order to show cause was transferred to the Chancery Division by an order of same date signed by Judge Costello. The case was received by this Court on December 5, 2016 under its current Docket No. C-189-16. Background This action arises out of a dispute between the POBA and Defendant City of Jersey City concerning the payments of certain "retirement benefits" to retired Police Officer Michael Maietti, which was submitted to arbitration in accordance with the collective bargaining agreement 1



("CBA") between the parties. Specifically, in this case, Officer Maietti "retired" from the police force sometime after being arrested and indicted for on-the-job misconduct. Officer Maietti, who, before his indictment, had submitted a disability pension request for job-related injuries, subsequently sought to collect from the City on earned compensatory benefits permitted for retired officers under the relevant provisions of the CBA, including forty (40) vacation days, eighty-nine (89) compensatory days, and seventy-three (73) terminal leave days. In total, Officer Maietti would be entitled to a payment of $93,316.95 based on these accrued days. The dispute was submitted to arbitration pursuant to the CBA. Gerard G. Restaino was designated as the Arbitrator after being jointly chosen by the parties. The parties waived a formal hearing, and submitted stipulations of fact, documents, and briefs to the Arbitrator to aid in his decision. On October 1, 2016, Arbitrator Gerard G. Restaino issued an Opinion and Award, finding in favor of the POBA and Officer Maietti and ordering the City to pay Officer Maietti the demanded benefits. The Defendant has failed to comply with the arbitration award, and the Plaintiff now seeks to confirm the award. Defendant, in opposition and in its counterclaim, seeks to vacate the arbitrator's award. Facts The Underlying Dispute Police Officer Maietti was hired on July 18, 1994. On February 2, 2015, Maietti suffered an on-the-job back injury. Due to the injury, Maietti could no longer perform the duties of a police officer. In March 2016, Maietti submitted a pension application with the Police and Fire Retirement System ("PFRS") for an accident disability pension as the result of that back injury, which required surgery. As stipulated by counsel, Maietti was qualified to receive a pension based on his twenty (20) years of service. However, on June 14, 2016, Maietti was arrested and indicted in the Superior Court for conspiracy, theft by deception, falsifying records, official misconduct, and pattern of official misconduct, which all arose from his conduct as a Jersey City Police Officer. The indictment stemmed from an alleged 2014 scheme by Officer Maietti and others to falsify, and present for payment Jersey City Police Department Off-Duty Employment Vouchers, in order to receive payment for off-duty details that were never actually worked. Also on June 14, 2016, Maietti was indefinitely suspended without pay, pursuant to a Preliminary Notice of Disciplinary Action. Officer Maietti did not contest the suspension, and thus a Final Notice of Disciplinary Action, under which Officer Maietti received an indefinite suspension "pending criminal charges," was entered on June 29, 2016. On June 30, 2016, Maietti surrendered his Jersey City police property and also received his retiree's ID card from the Jersey City Police Department's ("JCPD") Bureau of Criminal Identification. Maietti's "separation date" is listed as being July 1, 2016. On July 12, 2016, Chief of Police Philip Zacche sent a memo to the Police Department indicating that Maietti had resigned from his employment with the JCPD effective July 1, 2016. 2



On July 20, 2016, Maietti received a call from Lt. Rotundo of the JCPD Internal Affairs Unit, who advised Maietti that the retiree ID card had been issued erroneously. During this call, Maietti stated that he had retired from the JCPD. At the time of his indefinite suspension, Maietti was due: (1) forty (40) days of vacation, pursuant to Article 11 of the CBA; (2) eighty-nine (89) compensatory days, pursuant to Article 17 of the CBA; and (3) seventy-three (73) terminal leave days, under Article 20 of the CBA. These accrued days total a payment of $93,316.95. However, the City of Jersey City refused to pay these benefits, and the matter was submitted to arbitration pursuant to the CBA. As presented to the Arbitrator, Gerald G. Restaino, pursuant to a stipulation of facts, also now presented to this Court, the dispute concerned whether Maietti would be considered "retired" under Article 20 of the CBA, and thus whether he would be entitled to the payments under Article 20. The Arbitrator was directed to decide the following issues: Whether or not Police Officer Michael Maietti is entitled to be paid, at this time, the days set forth in paragraph 10 of this Stipulation of Facts under Article 20 of the parties' labor contract. The POBA argued that Maietti was "retired" under Article 20, and the City argued that Maietti was not retired within the meaning of Article 20 until his pension application was approved by the Police and Fire Retirement System. The Arbitrator ultimately issued a written decision on October 1, 2016. Relevant Portions of the Collective Bargaining Agreement The POBA and Defendant City's relationship is governed by a collective bargaining agreement effective January 1, 2013 to December 31, 2016. The CBA contains a grievance arbitration clause covering "any controversy arising over the interpretation or adherence to the terms and conditions of this Agreement." The CBA, at Article 5 — Retirement, provides: Members who become eligible for retirement under New Jersey law and ordinance of the City of Jersey City shall retain all pension rights, hospitalization insurance and other benefits as currently provided. The CBA, at Article 20 — Terminal Leave, provides, in relevant part: All Police Officers employed by the City prior to April 17, 1998 shall, upon retirement receive a mandatory cash payment in lieu of time off for the number of years of service to the City based upon five (5) calendar days for each year of service.... All Police Officers, upon retirement, will also receive a mandatory cash payment in lieu of time off for any 3



unused vacation time, to a maximum of the time to which the Police Officer is entitled, and a mandatory cash payment for all unused compensatory time. (emphasis added). October 1, 2016 Arbitration Award The Arbitrator held in favor of the POBA, awarding Maietti forty (40) vacation days, eightynine (89) compensatory days, and seventy-three (73) terminal leave days under Article 20 of the CBA. The Arbitrator determined that the plain language of Article 20, cited above, did not support the position maintained by the City that Maietti had not retired because his pension application had not been processed by the Police and Fire Retirement System. The Arbitrator found that Maietti had retired on July 1, 2016 within the meaning of Article 20, and thus was entitled to the sought benefits. The Arbitrator's decision was "based upon the clear, concise, irrefutable language found in Article 20, Terminal Leave." The Opinion noted that "[t]here are two clear, unequivocal absolutes in the matter at bar. The first is that a police officer retires from the JCPD and not from PFRS; and the other is a pension application is made to PFRS and not the JCPD." However, the "clear, irrefutable language of the [CBA] does not reference anything about retiring in good standing or that in order to receive these benefits you need approval from PFRS." The Arbitrator noted that there is no language in the CBA that makes retirement contingent upon approval of the pension application. The decision noted that "Mhere is nothing in the record to show that he did not retire from the JCPD." The Arbitrator also noted that Maietti intended to retire from JCPD, evidenced by his surrounding of all City issued equipment and his reception of a retiree ID card. The Arbitrator rejected any argument that the retiree ID card was erroneously issued because there was "nothing in the record to substantiate that there was an error." Status of Officer Maietti's Pension Application Upon the Court's request, Defendant's attorney certified that upon information and belief Maietti's disability pension application was not currently being processed due to the pendency of the criminal charges levied against Maietti based upon N.J.A.C. 17:1-6.1. Discussion Confirmation and Vacation of the Arbitration Award Under N.J.S.A. 2A:24-7, a party to an arbitration of a collective bargaining agreement dispute may apply for confirmation, vacation or modification of the award. The statute provides: The award must be in writing and acknowledged or proved in like manner as a deed for the conveyance of real estate and delivered to one of the parties or his attorney. 4



A party to the arbitration may, within 3 months after the award is delivered to him, unless the parties shall extend the time in writing, commence a summary action in the court aforesaid for the confirmation of the award or for its vacation, modification or correction. Such confirmation shall be granted unless the award is vacated, modified or corrected. N.J.S.A. 2A:24-7. N.J.S.A. 2A:24-8 provides four (4) justifications for vacating an arbitration award, and states: The court shall vacate the award in any of the following cases: a. Where the award was procured by corruption, fraud or undue means• b. Where there was either evident partiality or corruption in the arbitrators, or any thereof; c. Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause being shown therefor, or in refusing to hear evidence, pertinent and material to the controversy, or of any other misbehaviors prejudicial to the rights of any party; d. Where the arbitrators exceeded or so imperfectly executed their powers that a mutual, final and definite award upon the subject matter submitted was not made. When an award is vacated and the time within which the agreement required the award to be made has not expired, the court may, in its discretion, direct a rehearing by the arbitrators. (emphasis added). "Undue means," as used in N.J.S.A. 2A:24-8(a), "ordinarily encompasses situations where the arbitrator has made a mistake of fact or law that is either apparent on the face of the record or admitted to by the arbitrator." N.J. Highway Auth. v. IFPTE 193, 274 Ni Super. 599, 609 (App. Div. 1994). In addition to the four (4) justifications for vacating an award outlined in N.J.S.A. 2A:24-8, in a dispute concerning arbitration of public labor dispute, "a court may vacate an award if it is contrary to existing law or public policy." Borough of East Rutherford v. East Rutherford PBA Local 275, 213 N.J. 190, 202 (2013) (quoting Middletown Tp. Local 124 v. Township of Middletown, 193 N.J. 1, 11 (2007)). "For purposes of judicial review of labor arbitration awards, public policy sufficient to vacate an award must be embodied in legislative enactments, administrative regulations, or legal precedents," and may not be "based on amorphous considerations of the common weal." N.J. Tpk. Auth. v. Local 196, 190 N.J. 283, 295 (2007). The public policy exception is triggered when "a labor arbitration award, not the grievant' s conduct, violates a clear mandate of public policy." bd. In public sector arbitration, a court will confirm an arbitrator's award so long as the award is "reasonably debatable." Kearny PBA Local 21 v. Town of Kearny, 81 N.J. 208 (1979). In order to ensure "finality, as well as to secure arbitration's speedy and inexpensive nature, there exists 5



a strong preference for judicial confirmation of arbitration awards." N.J. Tpk. Auth. v. Local 196, 190 N.J. 283, 292 (2007) (emphasis added). Under the "reasonably debatable standard," a reviewing Court "may not substitute its own judgment for that of the arbitrator, regardless of the court's view of the correctness of the arbitrator's interpretation." N.J. Transit Bus Operations Inc. v. Amalgamated Transit Union, 187 N.J. 546, 554 (2006) (emphasis added); see also Linden Bd. of Educ. v. Linden Educ. Ass'n ex rel. Mizichko, 202 N.J. 268, 276 (2010) (finding that in the public sector, an arbitrator's award will be confirmed "so long as the award is reasonably debatable."). Consequently, the Supreme Court has described that the "correct standard of review" of an arbitrator's award as: Basically, arbitration awards may be vacated only for fraud, corruption, or similar wrongdoing on the part of the arbitrators. [They] can be corrected or modified only for very specifically defined mistakes as set forth in [N.J.S.A. 2A:24-9). If the arbitrators decide a matter not even submitted to them, that matter can be excluded from the award. For those who think the parties are entitled to a greater share of justice, and that such justice exists only in the care of the court, I would hold that the parties are free to expand the scope of judicial review by providing for such expansion in their contract; that they may, for example, specifically provide that the arbitrators shall render their decision only in conformance with New Jersey law, and that such awards may be reversed either for mere errors of New Jersey law, substantial errors, or gross errors of New Jersey law and define therein what they mean by that. I doubt if many will. And if they do, they should abandon arbitration and go directly to the law courts. Tretina v. Fitzpatrick & Assocs., 135 N.J. 349, 358 (1994) (quoting Perini Corp. v. Greate Bay Hotel & Casino, Inc., 129 N J 479, 548-49 (1991) (Chief Justice Wilentz concurring)). Here, the Defendant City of Jersey City argues that the arbitration award must be vacated because: (1) it violates public policy; and (2) it is not reasonably debatable and must be vacated under N.J.S.A. 2A:24-8(a), (c), and (d). The Court will first address the second argument made by the Defendant, that it is not reasonably debatable and must be vacated under the relevant statute. Vacating the Award under N.J.S.A. 2A:24-8(a), (c), and (d) Defendant City of Jersey City argues that the award must be vacated under N.J.S.A. 2A:24-8(a), (c), and (d). Defendant argues that the arbitrator misunderstood the stipulated facts and misapplied the law and accordingly the award was the result of undue means and is not reasonably debatable. The Defendant argues that the arbitrator incorrectly stated that a police officer retires from the Jersey City Police Department and not from the Police and Fireman's Retirement System ("PFRS"). The Defendant provides that the relevant pension regulation, N.J.A.C. 17:1-6.1, requires that the "receipt of a public pension or retirement benefit is expressly conditioned upon the rendering of honorable service by a public officer or employee." Further, under N.J.A.C. 17:16



6.2(a), "[w]hen a member is subject to criminal charges, such as indictment, information or accusation or dismissed from public employment due to administrative charges, the matter shall be referred to the Board Secretary's office to determine the status of any claim, which may be filed by the member." In regards to pension applications, "[A° claims for retirement or death benefits can be processed until the matter has been fully adjudicated and completely resolved to the satisfaction of the Board of Trustees." N.J.A.C. 17:1-6.2(c). Likewise, under N.J.S.A. 43:1-3(a), "[t]he receipt of a public pension or retirement benefit is hereby expressly conditioned upon the rendering of honorable service by a public officer or employee." N.J.S.A. 43:1-3(d) further provides: Whenever a board of trustees determines, pursuant to this section, that a partial forfeiture of earned service credit or earned pension or retirement benefits is warranted, it shall order that benefits be calculated as if the accrual of pension rights terminated as of the date the misconduct first occurred or, if termination as of that date would in light of the nature and extent of the misconduct result in an excessive pension or retirement benefit or in an excessive forfeiture, a date reasonably calculated to impose a forfeiture that reflects the nature and extent of the misconduct and the years of honorable service. The Defendant, therefore, submits that a plain reading of N.J.A.C. 17:1-6.1, in conjunction with the CBA, indicates that in order for a police officer to be considered "retired" for the purposes of Article 20, that member must have been approved for retirement by and from PFRS. The Arbitrator had decided that based on the plain language of the CBA, which did not explicitly mention the PFRS requirements. The arbitrator determined that the "clear, irrefutable language of the [CBA] does not reference anything about retiring in good standing or that in order to receive these benefits you need approval from PFRS." The Arbitrator noted that there is no language in the CBA that makes retirement contingent upon approval of the pension application. Here, Officer Maietti seeks certain benefits he had earned as the result of the Agreement negotiated by the POBA with the City of Jersey City. Under Article 20 of the CBA, police officers are entitled to receive a "mandatory cash payment" for accrued vacation, compensatory, and terminal leave time "upon retirement." Article 5, "Retirement," of the CBA provides that "[m]embers who become eligible for retirement under New Jersey law and ordinance of the City of Jersey City shall retain all pension rights, hospitalization insurance and other benefits as currently provided." There is, however, nothing in Article 20, that defines the meaning of "retirement" as requiring the police officer to be eligible for a pension. Unlike the "terminal leave" benefits, at issue here, negotiated into the agreement at Article 20, pension benefits are the subject of a complex and extremely lengthy series of statutes, administrative code sections, and case law. The Supreme Court has described pension benefits as follows: [T]here is no profit in dealing in labels such as "gratuity," "compensation," "contract," and 7



"vested rights." None fits precisely, and it would be a mistake to choose one and be driven by that choice to some inevitable consequence. Government's contribution to a pension fund has several facets. In part it compensates for services already rendered ... Yet it can be viewed also as noncompensatory payment to further the public employer's own interests, i.e., to permit the employer to release an aged servant who cannot decently be let out if he is unable to meet the necessities of life .. . As to the employee's contribution, it seems to be a sum already earned. Yet it is earned with a string . [T]he Legislature need not provide that the contribution must be returned upon cessation of employment .. . Thus the employee's contribution, even though taken from his pay, is something he never had in hand and could not insist upon receiving. Spina v. Consolidated Police, etc., Pension Fund. Corn., 41 N.J. 391, 401-02 (1964). Due to the important legislative policy reflecting the "importance [of the pension] as a term and condition of public employment," public pensions are removed entirely from the scope of labor negotiations. Uricoli v. Board of Trustees, 91 N J 62, 73 (1982). As noted by the Supreme Court: Public pensions are not subject to change through collective employment negotiations under the New Jersey Employer-Employee Relations Act, N.J.S.A. 34:13A-8.1. It may be inferred that the removal of public pensions from the arena of mandatory negotiations concerning terms and conditions of employment between public employees and the State not only protects the fiscal integrity of the pension systems but assures public employees that their entitlement to pension benefits is secure and should not be threatened by the vagaries of labor negotiations. Id. Clearly then, pension benefits are something separate and apart of other negotiated benefits under a labor agreement. Because Article 20 does not specifically provide that a police officer must be eligible to receive a pension, under the various statutory and administrative law provisions, it would be fair to read Article 20, as the Arbitrator did, as not including any requirement that the retiring officer be eligible for a pension. Likewise, the CBA contains no provision directly defining "retirement" as being eligible for a pension under the various statutes and regulations governing receipt of a pension. Further, there is no requirement in Article 20 that the retiring officer otherwise be retiring honorably or in good standing. Given the lack of language in the negotiated Agreement directly linking the receipt of the benefits at issue here, which are separate and apart from any other pension benefits to which Officer Maietti may or may not be statutorily entitled, to eligibility to receive a pension under N.J.S.A. 43:1-3 or N.J.A.C. 17:1-6.1, the Arbitrator's decision is fair and clearly meets the "reasonably debatable" standard to be confirmed. See Kearny PBA Local 21 v. Town of Kearny, 81 N.J. 208, 221 (1979). This issue of how this contract should be interpreted is not so eminently clear as to render the Arbitrator's decision so obviously incorrect as to qualify the decision as a being a mistake of law "apparent on the face of the record." N.J. Highway Auth. v. I FPTE 193, 274 N.J. Super. 599, 609 (App. Div. 1994). Accordingly, the decision was not reached by any undue means or any other improper ground under N.J.S.A. 2A:24-8 to justify vacating the award. 8



Given the "strong preference for judicial confirmation of arbitration awards" and the lack of any clear error, the Court holds that no grounds exist under N.J.S.A. 2A:24-8 to vacate the award. See N.J. Tpk. Auth. v. Local 196, 190 N.J. 283, 292 (2007).



Public Policy Defendant City of Jersey City additionally argues that the Arbitrator failed to consider the public good and public policy in its decision, and thus the Court should vacate the arbitration award. Defendant argues that Officer Maietti should not receive pay under Article 20 of the Collective Bargaining Agreement, as he has not, in a legally sanctioned fashion, retired. Defendant argues that the facts in this case indicate that Maietti was suspended without pay as a result of a pending indictment for official misconduct, among other charges, which related directly to his duties as a JCPD police officer, and that, due to N.J.A.C. 17:1-6.2, Maietti could not retire. Likewise, due to the indictment, JCPD could not proceed with disciplinary charges against Maietti. Therefore, Defendant argues, Maietti actually resigned his employment with JCPD on June 30, 2016 and did not retire in a legally sufficient way. Defendant therefore submits that it is against public policy to allow, as the arbitration award did, Maietti to collect a retirement benefit from Jersey City under Article 20 while at the same time: (1) under indictment for official misconduct; (2) on an unresolved suspension without pay, which he did not challenge; and (3) the JCPD disciplinary charges could not be pursued until the criminal matter was resolved. As stated above, "a court may vacate an award if it is contrary to existing law or public policy." Borough of East Rutherford v. East Rutherford PBA Local 275, 213 N.J. 190, 202 (2013) (quoting Middletown Tp. Local 124 v. Township of Middletown, 193 N.J. 1, 11 (2007)). "For purposes of judicial review of labor arbitration awards, public policy sufficient to vacate an award must be embodied in legislative enactments, administrative regulations, or legal precedents," and may not be "based on amorphous considerations of the common weal." N.J. Tpk. Auth. v. Local 196, 190 N.J. 283, 295 (2007). To support its argument, Defendant cites two Appellate Division cases, N.J. Highway Auth. v. IFPTE 193, 274 N.J. Super. 599 (App. Div. 1994) and Port Auth. Police Sergeants Benev. Ass'n v. Port Auth. of N.Y. and N.J., 340 N.J. Super. 453 (App. Div. 2001). In N.J. Highway Auth. v. IFPTE 193, 274 N.J. Super. 599 (App. Div. 1994), the Appellate Division vacated the trial court's order affirming an arbitration award in favor of the defendant engineers union to reimburse the defendant employee for accrued sick and vacation days. This case stemmed from a November 1992 arbitration award that required the New Jersey Highway Authority (NJHA) to reimburse an employee for accrued sick and vacation days even though the employee had been terminated for stealing toll receipts. On April 3, 1992 the employee was arrested for stealing toll funds and immediately admitted guilt, saying "Plain English, I took the money." Id. at 603. NJHA immediately suspended the employee and on April 10, 1992 formally charged him with improper performance of duty and failure to perform his job. Before the NJ HA could hold a disciplinary hearing, the employee tendered a letter of resignation, asking that the 9



NJHA accept his resignation effective immediately. Id. at 604-05. However, the NJHA rejected his resignation, and subsequently held a hearing in which it found the employee guilty, terminated his employment, and determined that he would receive no sick leave, vacation pay or any other benefit. Id. at 605. His union filed a grievance contending that NJHA violated his rights under the CBA by refusing to accept his resignation and by denying him payment for unused sick leave, vacation time, and other benefits. The relevant portion of the CBA had a provision stating that "Sick Leave may not be payable to an employee who had been terminated as a result of a disciplinary action subject to the Grievance procedure." Id. at 605-06. Further, the CBA had a provision stating that "[a] supervisor may resign at any time with all benefits to which he/she is entitled." Id. at 606. The arbitrator ruled in favor of the employee, reasoning that the "very broad statement" contained within the agreement permitting a supervisor to resign at any time with full benefits precluded NJHA from denying the employee accrued sick and vacation time. Id. The Law Division confirmed the arbitration award. The Appellate Division reversed, vacating the arbitration award, noting that the arbitrator acted contrary to the pertinent statutory criteria, as well as the public interest and welfare. Id. at 610. The court noted that the arbitrator failed to recognize the purpose and effect of the employee's suspension without pay pending a disciplinary hearing, which was scheduled to determine whether the employee was guilty and, if so, what disciplinary action would be taken. The court therefore noted that it would be logical to consider the date of the crime and arrest as the effective date from which to measure the impact of the disciplinary hearing even though the hearing took place two months later. Therefore, the Appellate Division found that the arbitrator should have found that the hearing effectively terminated the employee as of the date of his arrest, and thus, the employee's resignation after that date would be ineffective. Id. at 610-611. The court also found that the arbitrator improperly interpreted the contractual provision of the CBA that prevented an employee who had been terminated from receiving sick leave benefits by limiting it to employees that had already been terminated. Id. at 611. The court found that the award violated public policy by encouraging employees to simply resign before the hearing date for a grievance, which in the court's view would allow the "public employee to betray the public trust by stealing public funds and void any impact with regard to his benefits." Id. at 612. Defendant also cites Port Authority Police Sergeants Benev. Ass'n of New York, New Jersey v. Port Authority of NY, NJ, 340 N.J. Super. 453 (App. Div. 2001), in which the Appellate Division vacated an arbitrator's decision in favor of an employee police sergeant who had been arrested and indicted for a crime and suspended without pay. The employee had been arrested and suspended without pay on November 1, 1995, after illegally brandishing his gun after a car accident on June 3, 1995. Prior to the institution of departmental disciplinary proceedings and the resolution of criminal charges, the employee voluntarily retired. Id. at 454-55. The employee was ultimately found not guilty in the criminal case. Id. at 455. The Port Authority thereafter chose not to pursue the charges it had filed internally seeking to terminate the employee because the employee had retired. The union thereafter filed grievances on his behalf, seeking full back pay from the date of his suspension.until the date of his retirement. Id. The applicable provision of the CBA provided that employees may be temporarily suspended without pay pending the completion of a disciplinary proceeding; if the charges were sustained and resulted 10



in disciplinary action, the action would be effective as of the date of the suspension; if the employee was restored to duty upon the completion of the disciplinary proceedings the employee would receive his full pay during the period during which he was temporarily suspended, whether or not the charges against him were sustained. Id. at 456.



The arbitrator found for the employee, finding that he was entitled to back pay from the date of his suspension to the date of retirement. In so doing, the arbitrator quoted a 1981 memo from the Police Association providing that police could only be suspended without pay upon arrest or indictment, which was more restrictive than the provision in the CBA. The Appellate Division vacated the arbitrator's award, noting that the arbitrator's decision improperly engrafted an additional condition into the CBA: namely that if an officer is indicted and subsequently acquitted of the criminal charges leveled against him, he is automatically entitled to back pay for the period of his suspension, which was not actually in the CBA. The court noted that the arbitrator failed to consider the ramifications of her decision on the public interest: Her decision basically encourages suspended police officers, who face both criminal and departmental charges, to remain on suspension for a protracted period of time while disciplinary charges are prepared. However, just before the charges are resolved, the officers can conveniently retire, safe in the knowledge that if they successfully defend against the pending criminal charges they will reap a financial windfall in the form of back pay from the date of their initial suspensions. By employing this strategy, they will have successfully undermined the department's ability to prosecute the disciplinary charges pending against them, and the department will have lost, by virtue of the voluntary retirement, the opportunity to eliminate any back pay award, one of the remedies available in the disciplinary forum. The public interest would thereby be subverted. If a police officer is suspended without pay pending resolution of departmental charges, then he or she must allow the disciplinary proceeding to run its course in order to obtain an entitlement to back pay. Doubtless, this is the envisioned framework: it emanates directly from the language contained in the applicable provision of the parties' collective bargaining agreement, without having to add, subtract, or modify any of the terms of the agreement. Id. at 461-62. The Defendant City of Jersey City, by way of a supplemental brief submitted on January 10, 2017 at the request of the Court, states that it intends to pursue disciplinary action against Officer Maietti. In this case, Officer Maietti was arrested and indicted on June 14, 2016 for various allegations of theft and official misconduct. On the same day, he was suspended without pay, pursuant to a Preliminary Notice of Disciplinary Action, which stated that that a suspension or fine equal to a specific number of working days may be sought as a disciplinary action. Officer Maietti ultimately declined to challenge the suspension, and on June 29, 2016 a Final Notice of Disciplinary Action was issued, under which Officer Maietti received an "[i]ndefinite suspension pending criminal charges effective [June 14, 2016]." Defendant, therefore, argues that "due to Maietti's separation form [sic] Jersey City, a fine that is equal to a specific number of working days is precisely what would be sought in a future disciplinary hearing and any appeals 11



thereafter." Moreover, Defendant argues, "if the City is ordered to make payment to Maietti for his terminal, compensatory, and vacation leave, as Arbitrator Restaino awarded, there will be no funds left from which Jersey City could recoup any fine monies due after the completion of the disciplinary process." Jersey City is a public employer bound by the rules, regulations and decisions of the New Jersey Civil Service Commission regarding imposition of discipline. See N.J.A.C. 4A:2-2.1 to 2.13. Under N.J.A.C. 4A:2-2.2, "major discipline" includes removal, disciplinary demotion, and suspension or fine for more than five working days at any one time. Relevantly, an employee may be subject to discipline for such offenses as conviction of a crime, conduct unbecoming a public employee, and misuse of public property. See N.J.A.C. 4A:2-2.3(a)(5), (6), and (8). However, under N.J.A.C. 4A:2-2.4 a fine may only be imposed on a disciplined employee "[a]s a form of restitution" or "[Uri lieu of a suspension, when the appointing authority establishes that a suspension of the employee would be detrimental to the public health, safety or welfare." In support of its position that it may seek a monetary fine equal to a suspension for a specific number of working days, Defendant cites to an administrative law decision of the Civil Service Commission, In re Lawrence Simmons, City of Newark, 2006 N.J. AGEN LEXIS 565 (CSC, April 5, 2006) (attached to Defendant's Brief dated Jan. 10, 2017 as Exhibit A). However, the cited regulations fail to provide a basis upon which this Court may conclude that that the public policy dictates that the Arbitrator's award be vacated. While the City of Jersey City may ultimately be entitled to pursue a final disciplinary action, as a result of which the City may possibly impose a fine against the Defendant, the City has failed to cite any contractual, administrative, legislative, or legal authority that provides sufficient public policy grounds to actually vacate the award. N.J. Tpk. Auth., supra, 190 N.J. at 295. The Defendant may potentially recoup undefined "days" from Officer Maietti through a disciplinary fine. However, and importantly, the mere fact that the City may have to, at some theoretical future point, attempt to recoup the paid days through the filing of a separate administrative disciplinary action, is not so contrary to any provision embodied in any applicable law to constitute a basis upon which to vacate the award. While such an action would undoubtedly consume the public's funds, an arbitration award may not be vacated "based on amorphous considerations of the common weal." Id. Accordingly, protection of the City's coffers and also the potential inability of the City to recoup its the paid days through fines may generally be considered to be important policy concerns, these issues are not adequately "embodied" in the applicable law to meet the high standard to justify vacating the Arbitrator's award under the public policy exception. Ultimately, the arbitrator's award does not violate a clear mandate of public policy, as it is not contrary to any principal embodied in any relevant legislative, administrative, or legal authority, and, most importantly, is not contrary to the plain language of the relevant CBA. Unlike both of the cases cited by the Defendant, discussed above, the agreement at issue in this case has no language directly linking the receipt of these terminal leave benefits under Article 20 to any disciplinary action or honorable conduct. Specifically, in N.J. Highway Auth., supra, 274 N.J. Super. at 605-06, the relevant portion of the labor agreement provided that the sick leave at issue could not be payable to any employee who had been terminated following a disciplinary action. Likewise, in Port Authority, supra, 340 N.J. Super. at 456, the labor agreement provided 12



that an employee may be suspended without pay pending completion of a disciplinary hearing, and if charges were not sustained at the hearing, the employee would be eligible to receive back pay dating back to the date of the suspension. In both cases, the Appellate Division noted that allowing those employees to essentially retire before the disciplinary action could conclude and still receive an award would be against the public interest and also would encourage future employees to take the same action to escape discipline while receiving the benefits. However, here, the fact of the matter is that the labor agreement between the POBA and City of Jersey City does not contain any language barring receipt of the benefits under Article 20 where the employee has been, or is in the process of being, disciplined. Defendant argues generally that the public policy disfavors an employee collecting a retirement benefit while being investigated for an on-the-job crime and that the City would be financially impacted by having to pay this award only to have to later attempt to seek recoupment. However, "public policy sufficient to vacate an award must be embodied in legislative enactments, administrative regulations, or legal precedents," and may not be "based on amorphous considerations of the common weal." N.J. Tpk. Auth., supra, 190 N.J. at 295. While pension applications do consider whether the applicant has served honorably under a variety of statutes and administrative regulations, as already discussed, Officer Maietti's pension, a creation of statute, is something separate and apart from the labor agreement negotiated between POBA and Jersey City. Likewise, the underlying agreement does not contain any provisions that would link receipt of the Article 20 benefits to honorable service. Further, in some cases, "the public interest includes fiscal impact." South Plainfield Bd. of Educ. v. South Plainfield Educ. Ass'n ex rel. English, 320 N.J. Super. 281, 294 (App. Div. 1999). However, consideration of the fiscal impact of an award is not relevant in every grievance arbitration, and should be considered "when the ultimate award to be rendered may have substantial impact on the personnel and programs provided by the public entity," such as where the "decision may result in a bona fide claim of layoffs and service reduction." Id. at 293-94 (emphasis added). There is simply no evidence that this type of widespread financial impact would happen in this case, where Officer Maietti is only due $93,316.95 and the City has not proffered any evidence that payment of this award will result in any widespread impact on its services. Accordingly, the financial impact of this award by itself is not so substantial as to justify vacation of the award. Therefore, while it may generally be in the public's interest to prevent a police officer who has been charged with serious job-related crimes from receiving these benefits, there is nothing in the agreement or under any legislative or administrative authority that dictates that public policy should bar Officer Maietti from receiving these benefits, as determined by the Arbitrator. Whether officers in like-situations receive such benefits in the future may be the subject of discussion between the POBA and the City of Jersey City in the next labor negotiation, but at present the labor agreement and the public policy simply provide no grounds to vacate the Arbitrator's October 1, 2016 award.



13



Conclusion For the aforementioned reasons, the Court grants Plaintiff's Order to Show Cause and hereby confirms the Arbitrator's October 1, 2016 award under N.J.S.A. 2A:24-7. Accordingly, the Court rejects and denies Defendant City of Jersey City's counterclaim to vacate the award under N.J.S.A. 2A:24-8. 0 40
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