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judgment_________________________________________ _ DISTRICT COURT OF THE HAGUE Civil-law division case number / docket number: 394437 / KG ZA 11-554 Judgment in interim injunction proceedings dated 5 July 2011 in the case of 1.



the limited partnership G-STAR RAW C.V., established in Amsterdam 2. the corporation organised and existing under foreign law FACTON LTD., established in Amsterdam, claimants, attorney: J.C.H. van Manen of Amsterdam versus 1.



the limited partnership C&A NEDERLAND C.V., established in Amsterdam, 2. the corporation organised and existing under foreign law COFRA HOLDING A.G., established in Zug, Switzerland, 3. the private company with limited liability WEHKAMP B.V., established in Zwolle, defendants, attorney: A.P. Meijboom of Amsterdam. In the following the parties will be referred to as G-Star Raw, Facton, C&A Nederland, Cofra and Wehkamp, respectively. The claimants will also be referred to jointly as G-Star. C&A Nederland and Wehkamp will be referred to jointly as C&A. At the hearing G-Star was represented by its aforementioned attorney and by Ms. L.E. Fresco, lawyer of Amsterdam. The defendants were represented by their aforementioned attorney and by C. Wildeman, lawyer of Amsterdam. 1.



The proceedings.



1.1. The course of the proceedings is evidenced by: - the summonses of 23 and 25 May 2011 and of 14 June 2011, - the document dated 24 May 2011 containing 22 exhibits of G-Star, - the document dated 9 June 2011 containing supplementary exhibits 23 through 40 of G-Star, - the letter from C&A dated 10 June 2011, with 25 exhibits, - the document dated 15 June 2011 containing supplementary exhibits 41 through 52 of G-Star, - the letter from C&A dated 16 June 2011, containing the statement of defence and supplementary exhibits 26 through 32, - the letter from G-Star dated 17 June 2011, with supplementary exhibits 53 and 54, - the letter from G-Star dated 20 June 2011, in which it withdraws part of the claims, - the costs analyses on both parts, - the hearing, held on 21 June 2011, on which occasion the attorneys submitted written summaries of their arguments. 1.2. The defendants raised objections to the fact that G-Star had submitted some documents later than the time limits set for their submission when the case was scheduled. The interim relief judge dismisses this objection. The time limits were not exceeded in such a way that it must be
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reasonably assumed that the defendants were harmed thereby in their defence, which indeed they have not alleged supported by reasons. 1.3.



Finally, judgment was set for today.



2.



The facts



2.1. G-Star and Facton are part of the G-Star group and they are active in the field of (leisure) clothing. Among other things G-Star carries clothing lines in what is known as the urban style. In 2009 G-Star’s turnover in Europe was nearly 650 million euros. Its marketing budget is approximately 2% of turnover. 2.2.



G-Star Raw or Facton is the proprietor of inter alia: a.



b.



Community word trademark G-STAR, registered since 5 January 2006 under number 003444262 and the identical Benelux word trademark, registered on 1 November 1994 under number 05455451 with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear), The Community word/pictorial trademark depicted below, registered since 7 June 2000 under number 001077809 and the identical Benelux word/pictorial trademark, registered on 1 December 2001 under number 0693381, both with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear),



c.



The Community word/pictorial trademark depicted below, registered since 1 June 2005 under number 003331857 and an identical Benelux word/pictorial trademark, registered on 6 July 2006 under number 0799056, both with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear),



d.



Community word trademark G-STAR RAW DENIM, registered since 12 July 2001 under number 001660018 with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear), Benelux word trademark GSRD, registered on 10 November 2009 under number 0868109, with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear), the international trademark registration depicted below, registered on 27 January 2010 under number 1031667 with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear), against which registration an opposition has been filed,



e.



f.
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g.



The Community word/pictorial trademark depicted below, registered since 3 October 2001 under number 001860345 and the identical Benelux word/pictorial trademark, registered on 1 December 2000 under number 0668647, both with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear),



h.



Benelux word trademark G-STORE, registered on 5 October 2010 under number 0826464, with respect to goods and services in inter alia class 25 (among other things for clothing, footwear and headgear).



A number of the articles of clothing marketed by G-Star or details of them are depicted below.



394437 / KG ZA 11-554 5 July 2011



4



394437 / KG ZA 11-554 5 July 2011



Jeans



5



394437 / KG ZA 11-554 5 July 2011



Shoes



6



394437 / KG ZA 11-554 5 July 2011



7



2.4.



The C&A group is active in the field of clothing in various countries. Cofra is the proprietor of the IP rights of the C&A group and grants licences under these rights to C&A entities operating at national or regional levels, one of which is C&A Nederland. Cofra is also the proprietor of domain name www.c-and-a.com, which is used among other things for the online sale of C&A clothing in Germany, France and Austria.



2.5.



C&A Nederland markets articles of clothing in its stores in the Netherlands which are provided with the sign ‘DSTR’ designed in various ways. These clothes form part of the clothing line carried under the name ANGELO LITRICO. It is also offered and sold via the internet by Wehkamp, using the website www.wehkamp.nl which targets the Netherlands. Wehkamp states its website that the clothing comes from C&A.



2.6.



A number of DSTR clothes are depicted below.



T-shirts



394437 / KG ZA 11-554 5 July 2011



8



394437 / KG ZA 11-554 5 July 2011



9



394437 / KG ZA 11-554 5 July 2011



Jackets



10



394437 / KG ZA 11-554 5 July 2011



Jeans



11



394437 / KG ZA 11-554 5 July 2011



12



394437 / KG ZA 11-554 5 July 2011



2.7.



The larger part of the DSTR (T-)shirts has one of the neck labels depicted below.



DSTR jackets have the neck label depicted below.



13
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The dispute



3.1. After changing its claim G-Star claims that the interim relief judge, by judgment declared provisionally enforceable as far as possible, ‘prohibit the defendants, each individually, from either directly or through a (legal) person affiliated with them or with one of them, from marketing or otherwise offering the Infringing Clothes in the Community and order them to cease and further refrain from any and all other infringements of the trademarks of G-Star, or alternatively from any and all unlawful acts towards G-Star, in particular using the sign DSTR as a means of distinguishing a clothing line, in the Community or alternatively in the Benelux, or more alternatively in the Netherlands’, reinforced by a penalty. G-Star has defined Infringing Clothes as: ‘articles of clothing from the DSTR line of C&A, provided with G-Star trademarks and/or signs similar to this trademark’. G-Star also filed ancillary claims to obtain statements concerning turnover, purchase and sales prices and profits on those, recall of infringing clothing and destruction of infringing clothing, all the above subject to penalties and awarding the full legal costs against the defendants pursuant to article 1019 of the Dutch Code of Civil Procedure. 3.2. G-Star has alleged that the defendants, by offering and selling clothing provided with the DSTR sign – which according to G-star is similar to its (well-known) G-STAR trademark depicted above in 2.2(a) -, are infringing its trademark rights within the meaning of article 9(1)(b) of the Community Trademark Regulation and article 2.20(1)(b) BCIP, since this may give rise to confusion on the part of the relevant public about the origin of the clothing, or within the meaning of article 9(1)(c) of the Community Trademark Regulation and article 2.20(1)(c) BCIP, because the defendants are taking unjustified advantage of the reputation and the distinctive character of the well-known G-STAR trademark. Moreover, the defendants are alleged to be acting unlawfully by imitating the distinctive features used by G-Star and using them in combination with each other, in order to latch on to the reputation of the G-STAR trademark. 3.3. The defendants have defended the case. The allegations of the parties will be discussed below insofar as they are relevant. 4.



Assessment



jurisdiction and urgent interest 4.1. It follows from article 96, opening sentence and paragraph (a) and article 97(1) of Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trademark (further also referred to as: CTR) read with the Act implementing this regulation that the interim relief judge of the district court of The Hague has jurisdiction to take cognizance of the claims in interim injunction proceedings based on the Community trademarks of G-Stars. Insofar as the claims are based on Benelux trademarks or on (other) unlawful acts towards G-Star, the interim relief judge has jurisdiction pursuant to article 4.6(1) of the Benelux Convention on Intellectual Property (trademarks and designs) (further referred to as: BCIP) and article 102 of the Dutch Code of Civil Procedure in view of the fact that the allegedly infringing or unlawful acts are taking place inter alia in the district of the Hague court. 4.2. The urgent interest that is required for interim injunctions follows from the continuing infringement of G-Star’s trademarks alleged by G-Star. infringement by Wehkamp and Cofra? 4.3. It has not been contested that the DSTR clothing is offered for sale in the Netherlands by Wehkamp, via its website. The fact that Wehkamp uses the name of C&A in doing so, so that it is clear to the public that the clothing originates from C&A, does not change the fact that Wehkamp offers and sells the clothing. 4.4. G-Star has alleged that Cofra performs infringing acts as well. In this connection it pointed out that Cofra is the proprietor of the domain names used for the online offering of the C&A clothing with the DSTR sign. In addition, Cofra is the proprietor of the C&A trademarks and in this capacity carries out quality checks and is therefore likely to have control over the collections, so G-Star alleges. Cofra
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has contested this. It alleges that C&A Nederland sells clothing online via Wehkamp only, that the domain names owned by Cofra are only used by C&A entities that are not parties to the present proceedings and furthermore that the collections are developed at a lower level within the organisation, over which Cofra has no control. *



4.5. However that may be, it is the preliminary opinion of the interim relief judge that the mere fact that Cofra is the proprietor of a domain name used for the online offering of DSTR clothing by C&A enterprises belonging to the group, and the mere fact that it owns the C&A trademarks and carries out quality checks and receives licence fees in the context of the licences it has granted, do not constitute sufficient basis for assuming that Cofra itself performs acts reserved to the party entitled to the GSTAR trademark. 4.6. It is the judge’s preliminary opinion that it is not correct that article 15(2) CTR - which provides that use of the Community trade mark by a third party with the consent of the trademark proprietor is deemed to constitute use by the proprietor for the purposes of assessing whether genuine use has been made of a mark – is relevant when establishing whether a specific act must be considered infringing, as G-Star has argued. well-known trademark 4.7. C&A has contested that the G-STAR trademark mentioned above in 2.2(a) must be considered a well-known trademark within the meaning of article 9(1)(c) CTR and article 2.20(1)(c) BCIP. According to C&A this cannot be concluded from the surveys and other documents submitted in evidence by G-Star. The interim relief judge dismisses this defence of C&A. 4.8. C&A does not contest that G-Star can be considered market leader or one of the market leaders in the leisure clothing market. C&A itself even mentions G-Star as one of the three market leaders for jeans, together with Wrangler and Diesel. Moreover, C&A’s defence is inconsistent with one of its criticisms of the market surveys carried out by order of G-Star, namely that insufficient account was taken of a “market leader effect”. This effect is that a trademark will sooner come to a person’s mind when he thinks of a certain category of goods merely because it is well-known, so without this association necessarily occurring because of the picture shown. By definition, therefore, such an effect occurs only with respect to trademarks that are sufficiently well-known. 4.9. According to the judge’s preliminary opinion the various documents submitted by G-Star demonstrate sufficiently that the G-STAR trademarks are well-known. G-Star has submitted published surveys of popular jeans and leisure wear brands that mention G-Star as one of the ten best-known or best-selling jeans brands. It is true that the authoritativeness of some of the magazines publishing these surveys may be questioned, as C&A has observed, but it is nevertheless possible to derive some understanding of relative market positions from them for the purposes of these interim injunction proceedings, the more so since C&A has not submitted any other (authoritative) surveys allegedly showing that G-Star does not occupy a prominent position in the leisure wear market. Furthermore, GStar has alleged and it has not been disputed that in the past few years it achieved very considerable sales of clothing sold under the G-STAR trademark in several countries in the Community and that it has invested considerably in marketing its products. In addition, G-Star has submitted a number of decisions in opposition procedures before the OHIM, in which it is repeatedly concluded that the GSTAR trademark “enjoys a reputation” in (large parts of) the European Union or in the Netherlands. Finally, the results of the market surveys submitted by G-Star support the finding that G-Star is a wellknown trademark. It is true that C&A expressed quite some criticisms of the structure and execution of the surveys, but the positive response to the question whether the respondent knows the G-STAR trademark is so high (91%) that even after a substantial downward correction the conclusion is justified that G-Star can be called a well-known trademark. 4.10. With this state of affairs the interim relief judge will base the present interim injunction proceedings on the assumption that G-STAR must be considered a well-known trademark within the meaning of article 9(1)(c) of the Community Trademark Regulation and article 2.20(1)(c) BCIP. *



translator’s note: preliminary in the sense of being pronounced within the scope of interim injunction proceedings.
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likelihood of confusion 4.11. In view of the foregoing it need not be considered whether the use of the DSTR sign leads to confusion or the likelihood of confusion on the part of consumers, as G-Star has alleged and C&A has contested supported by reasons. The fact is that the existence of the likelihood of confusion is not a requirement for the finding of infringement of the well-known G-STAR trademark within the meaning of 1 article 9(1)(c) of the Community Trademark Regulation and article 2.20(1)(c) BCIP. C&A’s defence that C&A clothing is sold only in C&A stores or – in the case of internet sales via Wehkamp – is presented expressly as originating from C&A, relates to the likelihood of confusion alleged by G-Star and for this reason alone may be disregarded. similarity 4.12. It is the judge’s preliminary opinion that the DSTR sign, as used by C&A in a number of cases, is similar to the G-STAR trademark to a sufficient degree to consider it a similar sign within the meaning of article 9(1)(c) of the Community Trademark Regulation and article 2.20(1)(c) BCIP. 4.13. There is visual similarity in the sense that the letters STR occur in both trademark and sign, usually printed in block letters. In a number of cases the similarity is enhnaced by the fact that the DSTR sign is designed in such a way as to create a distance between the letter D and the letters STR, for example by placing the letter D in a circle (see 2.6 xiii-xv), by omitting the vertical line of the D so that it is no longer recognized at once as a D (see 2.6 i-iii, v) or by simply leaving a space between D and STR (2.6 xii). All this places greater emphasis on the identical letters STR. 4.14. The market research done by G-Star shows that a not negligible number of respondents understood the depicted DSTR signs (in which a distance had been created between the D and STR in five out of the seven DSTR signs shown) to mean D-STAR. This is consistent with the position taken by both G-Star and C&A that in the so-called ‘ urban style’, applied by both G-Star and C&A in the DSTR clothing line, it is usual to leave out vowels, which are filled in by the public itself. When STR is read as ‘star’, the auditive similarity between G-Star and DSTR is a fact. Since the word ‘star’ occupies a prominent position in the G-STAR trademark, conceptual similarity is likewise a fact. It is the judge’s preliminary opinion that it is not an obvious conclusion that the relevant public will understand STR in combination with the single letter D to be an abbreviation of ‘street’ as C&A has alleged, nor is this supported by the results of the market research submitted in evidence. 4.15. According to the judge’s preliminary opinion, however, it cannot be simply assumed that the letters STR will also be read as ‘star’ if the DSTR sign is designed in such a way that no distance is created between the D and STR. As C&A has alleged, stating reasons, the DSTR sign can also be understood as a letter combination (phonetically dee-es-tee-ar) or as an abbreviation of the word ‘district’. The latter is the more likely if the DSTR sign is used in direct connection with and preceding the word ‘urban’. In that case it is more likely that the public will understand the DSTR sign to mean ‘district’. In those cases there is no auditive and conceptual similarity. The interim relief judge does not consider it likely that the public will pronounce the DSTR sign as ‘deestar’, as G-Star has alleged, and the results of the market surveys that have been submitted do not support this allegation either. 4.16. C&A has alleged that the use of the indication DSTR arose from the earlier use of the indications URBAN DISTRICT and URBN DSTR on clothes of the clothing line carried under the ANGELO LITRICO trademark. For this reason the relevant public would understand the DSTR sign by itself to mean ‘district’, so C&A alleged. This allegation is rejected insofar as C&A wished to argue that generally speaking there is therefore no similarity between any DSTR sign and the G-STAR trademark, or that C&A could derive a valid reason from this. C&A has not sufficiently substantiated that the relevant public associates DSTR with the earlier use of ‘URBAN DISTRICT’ and will therefore always read the DSTR sign to mean ‘district’, even where a distance has been created between the D and STR. Indeed, the interim relief judge does not consider this plausible at all. By omitting the vowels from ‘district’, by entirely leaving out the word ‘urban’ or ‘urbn’ and by increasing the distance between 1



ECJ 23 October 2003, C-4008/01, Adidas-Salomon
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the D and STR, C&A on the contrary clearly disassociated the sign from its preceding use and thus encouraged the reading of STR as ‘star’ and consequently the reading of DSTR in the disconnected form as ‘D-Star’. use for identical goods 4.17. It is undisputed that C&A uses its DSTR signs with respect to goods that are identical to the goods for which the G-STAR trademark is registered (namely: clothing). It is not in dispute either that the target public of the clothing under the G-STAR trademark is the same as that of C&A’s DSTR clothing line. Insofar as C&A intended to argue that the DSTR sign is only used decoratively and not as a distinctive sign, this defence is rejected. Usually, the DSTR sign is not only a prominent element of the total design, but in combination with the DSTR neck label it will be understood as a distinctive sign, according to the judge’s preliminary opinion. unjustified advantage 4.18. As was stated above, it is the preliminary opinion of the interim relief judge holds that G-STAR must be held to be a well-known trademark. This implies that the G-STAR trademark has a strongly distinctive character and is entitled to a wide scope of protection. The greater the reputation and distinctive character of a trademark, the sooner infringement will be found within the meaning of article 2 9(1)(c) of the Community Trademark Regulation and article 2.20(1)(c) BCIP. 4.19. Proceeding on this assumption and considering the established similarity between the G-STAR trademark and the DSTR signs in which a distance has been created between the D on the one hand and the letters STR on the other, for example in the ways mentioned above in 4.13, the identical products for which trademark and these signs are used, the same target public and the reputation and the strongly distinctive character of the G-STAR trademark, the interim relief judge hearing these interim injunction proceedings considers it sufficiently plausible that the relevant public will associate the G-STAR trademark with such DSTR signs, in the sense that those signs used by C&A will bring the G-STAR trademark to the mind of the average buyer of the clothing with respect to which the GSTAR trademark is registered. 4.20. The concomitant circumstances mentioned by G-Star, namely the fact that C&A in a similar way imitates certain style elements frequently used by G-Star, for example the similar use of the figure 52 in waistbands (see 2.3 xvii and 2.6 xiii and xiv), of figures resembling 3301 (see for example 2.3 viii, x, xiii, vx and xvii and 2.6 xiv and xvii), an R stylized in the same way as the R pictorial trademark of GStar Raw (see 2.2, under c, 2.3 x and 2.6 i and ii), the use of the symbol/logo on the neck label depicted in 2.7 under c (which according to G-Star latches on to its trademark mentioned in 2.2 under b, and according to C&A is a stylized ‘d’) and the capital letter G followed by a dash and a four-figure number (see 2.3 ix, xvii and xviii and 4.23, third picture), further contribute to the fact that in the judge’s preliminary opinion the relevant public will make the aforementioned association with the G-STAR trademark. 4.21. It is true that C&A has rightly alleged that G-Star cannot claim an exclusive right to the use of a certain style or of elements that are characteristic of that style, but this does not change the fact that from all the possibilities within that style and all the possible choices it could make within the style, C&A chose precisely the elements that very closely resemble the style elements used frequently by GStar, as a result of which the public will more readily associate the DSTR signs in their disconnected form with the G-STAR trademark. 4.22. It is the preliminary opinion of the interim relief judge that it is insufficiently plausible that the aforementioned association will also be made between the DSTR signs in which the D is not disconnected from the letters STR because of the merely slight resemblance between those signs and the G-STAR trademark –only the use of the letters STR in that order is similar. It is the preliminary opinion of the interim relief judge that the concomitant circumstances mentioned in 4.20 or other concomitant circumstances mentioned by G-Star cannot change this. 2



ECJ 14 September 1999, C-357/97, General Motors.
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4.23. The preliminary finding of the interim relief judge stated in 4.19 is supported by the market surveys carried out by order of G-Star. Five of the seven articles of clothing shown in the market surveys carried out by order of G-Star have the DSTR sign with a disconnected D. The articles of clothing shown in the first survey are depicted below:
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The following articles of clothing were shown in the second survey:
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The second survey with 200 respondents shows that approximately 23% of the respondents answered the question “what do you think of when you see this” with ‘G-STAR’. The percentage of respondents that said ‘G-STAR’ rose to 48% and 62%, respectively, in reply to the follow-up questions “which brand of clothing do you think this is?” and “which of the following brands do you think this clothing is?”, giving six options, including G-Star and the option “other, namely:”. 4.24. C&A also ordered a market survey. In this survey the T-shirt depicted below was shown, with a DSTR sign therefore in which no distance was created between the D and STR. Although this survey, too, shows that showing this T-shirt induced the spontaneous reaction “G-Star” in more respondents than any other reaction and that in reply to the question ““do you perhaps know where this t-shirt comes from” more respondents mentioned G-Star than any other company or trademark, the number is so low in proportion to the total number of respondents that it cannot be concluded from this result
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that a considerable part of the relevant public makes this association. This supports the preliminary finding of the interim relief judge stated in 4.22.



4.25. The parties have mutually criticized the structure, questions and execution of the surveys carried out by order of the other party. According to the judge’s preliminary opinion, however, the structure of the surveys and the questions asked are sufficiently acceptable to lead to meaningful results. 4.26. The interim relief judge holds the preliminary opinion that the same factors as those mentioned in 4.19 and the fact that C&A imitates certain style elements that are frequently used by G-Star in a similar way (see 4.20), for which there is no necessity whatsoever even within the same style, lead to the result that C&A is gaining unjustified advantage from the reputation of the G-STAR trademark. Evidently, C&A has tried to imitate the G-STAR trademark and the goods marketed under this trademark as closely as possible, in order to bring the G-STAR trademark to mind in the relevant public and thus make its own goods appear more attractive. By acting thus, C&A profits from the popularity and attraction of the G-STAR trademark. 4.27. It is therefore the preliminary opinion of the interim relief judge that C&A, by using the DSTR sign in which a distance has been created between the D and STR for example in any of the ways mentioned in 4.13 with respect to goods for which the trademark is registered, infringes the G-STAR Community trademark and Benelux trademark as referred to in article 9(1)(c) of the Community Trademark Regulation and article 2.20(c) BCIP. The injunction claimed by G-Star prohibiting infringement of its G-STAR trademark can therefore be allowed insofar as it relates to use of those signs. 4.28. In regard to the other signs – those, therefore, in which no distance has been created between the D and STR, it is the judge’s preliminary opinion that there is sufficient dissimilarity between the signs and the G-STAR trademark, so that the signs do not infringe the trademark. 4.29. G-Star’s allegations in the summons and put forward when the case was argued show that it invoked other trademark registrations (for example the stylized G and the stylized R) exclusively in the context of the concomitant circumstances playing a role in assessing the alleged infringement of its well-known G-STAR trademark. Insofar as G-Star meant to make an independent plea of these trademark registrations and to base its claims on this plea as well, it lacks proper substantiation, so that for this reason alone it cannot support the claims. Other unlawful acts
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4.30. G-Star has also based its claims on the independent basis of unlawful acts by C&A, so the interim relief judge understands. It alleges that C&A systematically imitates style elements that are frequently used by G-Star and thus creates confusion. C&A has contested the allegation and taken the position that G-Star cannot claim protection of the urban style – which by the way is used by many other manufacturers of clothing. To the extent that the claims will already be allowed on the basis of trademark infringement, G-Star has no interest in the assessment of unlawful act as a basis. The following considerations therefore relate exclusively to C&A clothes provided with DSTR signs which according to the judge’s preliminary opinion do not constitute trademark infringement. 4.31. First and foremost the interim relief judge states that C&A is free to apply the urban style and furthermore that imitating another’s products is not in itself unlawful. The manner and the circumstances in which a product is imitated can, however, make it unlawful. According to G-Star – so the court understands – these concomitant circumstances consist of the unnecessary creation of confusion on the part of the relevant public (see no. 41 of the summons). Although C&A has evidently tried to imitate G-Star’s clothing line as closely as possible with its own DSTR clothing line (cf. 4.26), it is the preliminary opinion of the court that the examples of (pictures of) clothes of C&A that have been submitted are not so similar to the clothes of G-STAR that the relevant public is likely to confuse them with clothes manufactured by G-Star. G-Star has in fact not properly substantiated the allegation of likelihood of confusion on account of close or too close imitation of style. Consequently, the claims that cannot be allowed on the basis of trademark infringement cannot be allowed on the basis of unlawful act either. claims 4.32. Based on the foregoing, an injunction can be issued against C&A Nederland and Wehkamp ordering them to cease using the signs as depicted in 4.27 on clothing. In the case of C&A Nederland the injunction to be issued will be effective throughout the Community, as claimed. G-Star has an interest in such an injunction since C&A Nederland has not been willing to undertake not to offer or sell the clothes outside the Netherlands, for example to other C&A enterprises. Wehkamp has alleged and it has not been disputed that it delivers only to addresses in the Netherlands, so that in regard to Wehkamp G-Star has no interest in an injunction having effect outside the Netherlands. 4.33. There is no reason to widen the scope of the injunction to include acts of legal entities affiliated with the defendants. Apart from the fact that an injunction as claimed by G-Star is too unspecific and for this reason alone cannot be allowed, G-Star has not sufficiently substantiated what could be the basis for allowing such a claim. The mere circumstance that (via Cofra) there is a connection (not further explained by G-Star) between various C&A enterprises, in any case in the sense that to a large extent they carry the same range of products, is in any case not sufficient. If G-Star should have wished to prevent the infringements by these other C&A enterprises, it should have sued them as well. The circumstance alleged by G-Star that Cofra is ‘the spider in the web’ does not suffice either as a basis for allowing such a broadly formulated injunction. 4.34. C&A has requested a reasonable term for complying with any injunction to be issued. In this connection it mentioned a term of 14 days. The court holds that this is too long, considering that it is possible to give clear instructions which articles of clothing must be removed from the stores and the website, respectively, and considering the interest G-Star has in having them removed as soon as possible. The term for complying with the injunction will therefore be set at five working days which shall include Saturdays and any Sunday openings, commencing at the moment the judgment is served. 4.35. According to G-Star its interest in statements of turnover and profit data lies in its need to gain an early understanding of the scope of the infringement. So this claim is clearly aimed at establishing the extent of the damage or the amount of a possible claim for surrender of profits. With C&A, the interim relief judge holds, however, that it is difficult to see without further explanations which have not been given why G-Star has an urgent interest in the matter. The claim to this effect will therefore be refused.
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4.36. The claimed recall will also be refused, since according to the allegation of C&A that has not been disputed neither C&A Nederland nor Wehkamp has commercial customers and it has not been plausibly demonstrated that Cofra itself sells or supplies clothing – as was already stated above. 4.37. The claimed destruction will be refused, since such a measure can generally not be considered to constitute interim relief and besides G-Star has not alleged supported by reasons what urgent interest it has in destruction. 4.38. The penalty to be attached to the injunction will be made subject to a maximum. 4.39. Since the claims of G-Star will only be allowed partially and since each of the parties will be partly successful and unsuccessful, the interim relief judge sees cause to order that the costs be shared, thus that each of the parties party will pay its own legal costs. 5.



Decision



The interim relief judge 5.1. orders C&A within five days (including Saturdays and any Sunday openings) after service of this judgment to cease and further refrain from selling or otherwise offering in the Community articles of clothing provided with the DSTR sign, in which a distance has been created between the letter D on the one hand and the letters STR on the other hand, for example in any of the ways mentioned in 4.13 of this judgment, 5.2. orders C&A to pay G-Star a penalty of EUR 10,000 for each day or part of a day that C&A Nederland will fail to comply with the injunction pronounced in 5.1, or, at the option of G-Star, EUR 1,000 for each article of clothing sold by C&A Nederland in violation of the injunction issued, until a maximum of EUR 1,000,000 has been reached, 5.3. orders Wehkamp within five working days of this judgment to cease and further refrain from selling or otherwise offering in the Netherlands articles of clothing provided with the DSTR sign, in which a distance has been created between the letter D on the one hand and the letters STR on the other hand, for example in any of the ways mentioned in 4.13 of this judgment, 5.4. orders Wehkamp to pay G-Star a penalty of EUR 10,000 for each day or part of a day that Wehkamp will fail to comply with the injunction pronounced in 5.3, or, at the option of G-Star, EUR 1,000 for each article of clothing sold by Wehkamp in violation of the injunction issued, until a maximum of EUR 1,000,000 has been reached, 5.5. sets the term within which full proceedings on the merits must be commenced at six months from the date of this judgment, 5.6.



declares this judgment provisionally enforceable up to this point,



5.7.



orders that each of the parties pay its own legal costs,



5.8.



dismisses all further or different claims.



This judgment was given by R. Kalden and pronounced in open court on 5 July 2011. [signed] illegible



[signed] R. Kalden
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