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Direct Taxes Recent Decisions International Taxation I. Consideration paid for services provided without much of human intervention is not taxable as ‘Fees for Technical Services’ Recently Mumbai Tribunal in its decision in the case of Siemens Limited Vs Commissioner of Income Tax (ITA No. 4356/Mum/2010) held that if any technology or machine developed by human and put to operation automatically, wherein it operates without much of human intervention, then usage of such technology cannot per se be held as rendering of “technical services” by human skills. In the present case, the assessee made payment to a laboratory located at Germany for carrying out type tests of the circuit breakers manufactured by it to establish that design and the product meets the requirements of International Standards. These tests were carried out in the Laboratory by automatic machines though under observations of technical experts, and a certificate was issued. The Assessing Officer (AO) as well as CIT(A) held that type testing services provided by the laboratory being highly sophisticated and technical, cannot be considered as non technical. On appeal, the tribunal held that the word “technical” as appearing in Explanation 2 is preceded by the word “managerial” and succeeded by the word “consultancy”. It cannot be read in isolation as it takes colour from the word “managerial and consultancy” between which it is sandwiched. The word “managerial and consultancy” is a definite indicative of the involvement of a human element. Managerial services and consultancy services has to be given by human only and not by any means or equipment. Therefore, the word “technical” has to be construed in the same sense involving direct human involvement without that, technical services cannot be held to be made available. Tax department`s representative argued that for observing the process, preparing the report, issuance of certificate and for monitoring of machines, human involvement is definitely there and therefore it cannot be held that there is no human intervention. The Tribunal, however, rejected this contention and held that merely because certificates have been provided by the humans after a test is carried out in the Laboratory automatically by the machines, the services cannot be considered to have been provided through human skills. It was thus held, provision of standard facility through usage of machine or technology and without much of human involvement cannot be termed as rendering of Technical Services. Reliance was placed on the Madras High Court judgment in the case of Skycell Communications Ltd. vs DCIT [(2001) 251 ITR 53 (Madras)] and Delhi High Court judgment in the case of Bharati Cellular Ltd. [(2009) 319 ITR 258 (Delhi)].
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II. Capital Gain on transfer of shares of a French Company, having controlling stake in an Indian Company, by its French Holding companies to another French Company is not taxable in India The Andhra Pradesh High Court in a recent decision in the case of M/s Sanofi Pasteur Holding S.A. vs Department of Revenue [2013] 30 taxmann.com 222 (AP) on a writ petition filed by Sanofi has held that purchase of shares of ShanH (holding controlling interest in Shantha Biotechnics Limited), a French entity, has not resulted in transfer of controlling interest in Shantha Biotechnics Limited (SBL), an Indian entity, and accordingly the transaction is not subject to tax in India. ShanH, which was a Joint Venture of two French companies – Groupe Industriel Marcel Dassault, France (GIMD) and Merieux Alliance, France (MA) was holding 80% shares of SBL. GIMD and MA sold their shares in ShanH to another French company Sanofi Pasteur Holding SA (Sanofi). The tax department held Sanofi as ‘assessee in default’ for non-deduction of tax on payments made to GIMD and MA. GIMD and MA applied for Advance Ruling before the Authority for Advance Ruling (‘AAR’) on issue of taxability of capital gains arising out of sale of shares in ShanH to Sanofi. The AAR held the transfer of shares was taxable in India and concluded that ShanH was a facade in the context of tax law for avoidance of tax in India. Sanofi, GIMD and MA filed writ petitions before the High Court of Andhra Pradesh. Various issues as considered by the High Court for adjudication pertained to whether the transaction is taxable in India and its impact on the liability of the Sanofi for non-deduction of tax at source, considering the provisions of DTAA vis-à-vis retrospective amendments to the Income-tax Act, keeping in view the commercial substance of ShanH. The High Court, taking into account the various arguments advanced on behalf of the Revenue, held that: 
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ShanH was conceived and incorporated in consonance with MA’s established business practices and organizational structure, as a wholly owned subsidiary. It is an investment vehicle, foreign direct investment in SBL being its commercial purpose and substance. In view of the decision of Supreme Court in Azadi Bachao Andolan and Vodafone, ShanH is not a corporate entity brought into existence and pursued only or substantially for avoiding capital gains liability under provisions of the Act. It is not sham or illegal and therefore, no case is made out for piercing or lifting the corporate veil of ShanH. A higher rate of capital gains tax is payable and has been remitted to Revenue in France lends further support to the inference that ShanH was not conceived, pursued and persisted with to serve as an Indian tax-avoidant device; The transaction in issue clearly and exclusively is one of transfer of the entire shareholding in ShanH, by MA/GIMD in favour of Sanofi. Transfer of SBL shares in favour of Sanofi is neither the intent nor the effect of the transaction.
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Apropos taxability of the transaction in India in view of retrospective amendment in the Income Tax Act vis-à-vis DTAA provisions, the High Court concluded that the transaction in issue is for alienation of 100% ShanH and constitutes neither the transfer nor deemed transfer of shares or of the control, management, or underlying assets of SBL and the consequent tax on the capital gain accrued to MA/GIMD, is clearly and exclusively allocated to France under the provisions of Article 14(5) of the DTAA. The retrospective amendments to provisions of the Act (by the Finance Act, 2012) per se do not operate to deflect, modify, or subject DTAA provisions to provisions of the Act. As regards submission on behalf of the petitioners that since computation provision of the Act cannot apply, the charging provisions would also not apply, the High Court held that the controlling interest of ShanH over the affairs, assets and management of SBL being incidental to its shareholding and not a separate asset cannot be considered or computed as a distinct value, of ShanH shares. The value of the controlling rights over SBL attributable to the ShanH shareholding is also incapable of determination and computation, and consequently the charging provision would not apply. On the issue of liability of Sanofi to deduct tax at source, the High Court held that since the tax on the capital gain on the transaction in issue is not allocated to India and is exclusively allocated to France, Sanofi has transgressed no provision of the Act in not deducting tax on payments made to MA/GIMD on the transaction in issue. The advance ruling by the AAR was thus quashed. It was thus held that the order holding Sanofi as ‘assessee in default’, and consequent notice of demand are invalid and unsustainable. Transfer Pricing I. Excess AMP expenses vis-à-vis comparable companies represents brand promotion of foreign parent Company In a recent judgment in the case of L.G. Electronics India Pvt. Ltd v ACIT in ITA No. 5140 of 2011, a Special Bench of ITAT, Delhi has held, approving the application of ‘Bright Line Test’, that the excess expenditure incurred by the assessee on Advertising, Marketing and Promotion vis-à-vis its comparable companies represents brand promotion of its foreign AE and should be recoverable from foreign AE along with appropriate mark-up. L.G. Electronic India Private Limited (LGI/assessee), a wholly owned subsidiary of LG Electronics Inc. (LGK/AE), a Korean company engaged in the manufacture, sale and distribution of electronic products and appliances, received contribution towards Global Cricket Sponsorship from LGK as part contribution for the brand promotion carried out by LGI on behalf of its AE. During the transfer pricing assessment proceedings, the Transfer Pricing Officer (TPO), while analyzing the TP transactions referred to him for determining the arms length price (ALP), further observed that the amount of Advertising, Marketing and Promotion (AMP) expenses incurred by assessee were 3.85% of its sales as compared to average AMP of 1.39% of the comparable companies. The difference of Page 4 of 15



# 2. February, 2013



2.46% being Rs.161.22 crores (Rs 1612.20 million) was held by the TPO to be incurred by assessee on the brand promotion of its AE and accordingly, the assessee should have been adequately compensated by the AE. Applying the ‘Bright Line Test’, such excess of Rs.161.22 crore (Rs 1612.20 million) was proposed as a TP adjustment on account of AMP expenses for brand building. On reference, the Dispute Resolution Panel (DRP) held, rejecting the argument of the assessee that no further amount was attributable to such brand creation on account of its higher profitability and non-payment of brand royalty to LGK, that a mark-up of 13% (10.5% being the opportunity cost and 2.5% for entrepreneurial efforts) should be applied on the adjustment proposed by the TPO. Consequently, an addition (including 13% markup) of Rs 182.71 crores (Rs 1827.10 million) was made. The assessee filed an appeal before Income Tax Appellate Tribunal and a special bench was constituted to adjudicate on the validity of transfer pricing adjustment in relation to advertisement, marketing and sales promotion expenses incurred by the assessee and corresponding mark up thereon. One of the members of the Special Bench has passed a dissenting judgment discussed infra. The majority has dealt with the issue by dividing it into broader parts, discussed as under: 



Jurisdiction of TPO: The assessee contended that the TPO had no jurisdiction to determine arm’s length price (ALP) of transactions which were not referred to him by the assessing officer (AO). Section 92CA(2A) which unconditionally empowers the TPO to consider any transaction which comes to its notice is effective from June 1, 2011, whereas in this case the order was passed by TPO on October 29, 2010. The assessee contended that the position of the law has to be considered as it stands on the date when order is passed. The tax department argued that in terms of subsection (2B) of section 92CA, inserted retrospectively with effect from June 1, 2002, TPO has jurisdiction to determine the ALP of any transaction which has not been reported by the assessee. The argument of assesses that a transaction covered by sub-section (2B) of section 92CA, is an international transaction as per assessee’s understanding but not reported was not held to be tenable by the majority. The majority validated the jurisdiction of TPO in relation to transaction not referred to him by AO by virtue of retrospective insertion of subsection (2B) of section 92CA.
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Transaction: The assessee contented that no transaction existed between LGI and LGK in relation to AMP expenses incurred by it. It was contended by the assessee that all decision as to when, where and how for AMP expenses were made by the assessee without any interference by the AE. All the payments were made by the assessee to third parties. It was also contended that AMP expenses were incurred for products and not brand building as there can be no brand without products.
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The department opposed the argument that there can be advertisement of branch independent of product. In this regard, some of ad films of LG were shown to reveal that there can be advertisement only for brand de hors product. The majority held that transaction includes an agreement, which may be oral and informal or in writing and formal. The natural upshot is that if there is no express agreement between the assessee and its foreign AE and still the facts and circumstances indicate that the Indian entity incurred some AMP expenses towards brand promotion of the foreign entity, the same shall be considered as an implied or oral transaction. The majority observed that the assessee not only promoted its name and products through advertisement, but also the foreign brand simultaneously and that the AMP expenses are proportionately higher than those incurred by other comparable cases and accordingly held that there is a transaction between the assessee and the foreign AE under which the assessee incurred AMP expenses towards promotion of brand which is legally owned by AE. It further observed that the assessee adopted the Blue Ocean Strategy (BOS) as framed by LGK on global level which also inter alia, aims at Brand management including new brand image deployment and brand campaign initiatives and review, based on which the inference as to an informal arrangement or understanding between the assessee and its AE for the brand building gets reinforced.
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Legal Ownership Vs. Economic Ownership: It was contended on behalf of the assessee that since all the sales in India were only by LGI, it was the economic owner of the brand in India and as such, no AMP expenditure incurred in India was attributable to the foreign AE. The majority held that the concept of economic ownership exists only in the commercial sense. It explained that in case the foreign company, who is legal owner of the brand, sells its brand then no consideration will be shared with economic owners of the brand. Accordingly, it was held that for the purposes of Indian Income Tax Act, 1961 (Act), only legal ownership is recognized.







International Transaction: The assessee contended that the transaction of ‘Brand Building’ is neither covered under the definition of International Transaction under the Act nor it is a deemed transaction where AE has influence over the third party in terms of determining the terms and conditions of such transaction. The assessee further pointed out that no consideration moved between the assessee and the foreign AE on account of the alleged brand building and all the payments for AMP expenses were made to third parties unrelated to it. The majority rejecting the above contention held that the transaction of brand building is in the nature of ‘provision of services’ and has taken place, as the value addition has been made by the assessee to the brand by making payments which are included in the overall AMP expenses paid to the third parties.
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Cost/Value of Transaction: The department has applied Bright Line test (BLT), which is a part of U.S. Legislation to compute the value of AMP expenses attributable to the AE. It was contended by the assessee that the TPO cannot rely upon the foreign legislation as they are not binding and at the most are persuasive in nature. The majority held that since the AMP expenses incurred by assessee and its AE are intermingled, the TPO merely applied a mechanism in the form of BLT to ascertain the value of international transaction and not a method to determine the ALP of transaction. It was further held by majority that since the assessee did not discharge the burden of disclosing the value of international transaction in the nature of brand building, the burden to find such value fell upon the TPO.







Factors for determining Comparables Cases: Based on the contentions made on behalf of the assessee, the majority directed the TPO to do a fresh calculation of value of international transaction by laying down certain factors. However, contention regarding choosing comparable companies using foreign brands was not accepted, as the majority observed that their AMP expenses will also include contribution towards brand building and accordingly, directed to choose comparable domestic cases not using any foreign brand, and further directed not to consider the expenses which are related to sales, and which do not lead to brand promotion, within the ambit of AMP expenses.







Method for determining ALP: It was contended by the assessee that no disallowance can be made out of AMP expenses by benchmarking them separately when the overall net profit rate declared by the assessee under Transactional Net Margin Method (TNMM) is higher than other comparable cases. The majority held that if one transaction is justified by overall entity margin that does not mean other transaction will not be analysed separately. Further, TNMM is to be applied on transactional level only and can be applied on entity level only when there are related transactions. If there are several unrelated international transactions, like in the present case and the TPO has wrongly applied the TNMM entity level for testing any of such transactions, then the remedy lies in correcting such mistake rather than drawing legally unsustainable conclusions by taking such mistake as a correct legal position. It was further held by the majority that the ‘Cost Plus Method’ applied by DRP is correctly applicable for determination of the ALP. However, the mark-up of 13% has been determined arbitrarily by the DRP without determining the mark-up earned by independent comparable entity and accordingly, such exercise of determining mark up was also restored to the file of AO/TPO.







Maruti Suzuki’s Case: The department also relied on the judgment of Delhi High Court in the case of Maruti Suzuki 328 ITR 210 (Del) wherein the Hon’ble Delhi High Court has held that brand promotion expenses for AE are international transaction and AMP expenses incurred by a domestic entity which is an AE of a foreign entity are required to be compensated by the foreign entity in respect of the brand building advantage obtained by it, besides laying down certain factors to be
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considered for determination of ALP in respect thereof. Subsequently, the Hon’ble Supreme Court in its order directed the TPO to proceed with the matter in accordance with law uninfluenced by the directions/observations given by High Court. It was held by majority that principles of the Hon’ble Delhi High Court have not been overruled by the Hon’ble Supreme Court except to the extent that the directions were given to the TPO to proceed in a particular manner. Dissenting View The ld. Member not agreeing with the proposition that the non-routine expenditure has to be treated as a ‘transaction’, between the assessee and its foreign AE, fitting in the definition of an ‘international transaction’, held as under: 
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In the given facts and the circumstances of the case, an abstract international transaction cannot be presumed between the assessee and its AE, in the absence of any deeming provision in the Act. ‘Brand Promotion’ and ‘product promotion’ go hand in hand as they are tagged together each having its bad or good impact on the other. Both of them cannot be quietly segregated. The entire expenditure of AMP expenses has to be treated as ‘product-centric’. No expenditure can be said to have been incurred towards brand-building. Even in case a brand is incidentally promoted, the assessee cannot ask for any compensation from its AE. The assessee has incurred AMP expenses and in turn has made huge sales. The entire income from which has been offered to tax in India. Also, the third parties who have been paid in relation to AMP expenses are taxable on such amounts received. Accordingly, the transfer pricing provisions which aim at checking the shifting of income from India are not applicable and BLT is also not applicable in such cases. The concept of commercial ownership is a reality in the modern global business realm and it is as good as a legal ownership in so far as its effect on sale of products in India is concerned. The brand name and its products have a very piquant relationship; when a ‘brand’ has a high name, its products have higher sales, and if brand earns a bad name, the sale of its products would be adversely affected. Therefore, this is not a case of brand building. The TPO has not followed correct approach, since comparables were tested first to arrive at a conclusion that there is an international transaction. According to the provision of Act, first a price of an international transaction is compared and then a suitable adjustment is made. Also, the TPO has not carried out Function, Assets and Risk analysis while determining the comparable companies. Moreover, the companies selected as comparable are not really comparable. The judgment of Hon’ble Delhi High Court in the case of Maruti Suziki India Ltd (supra) is not a binding precedent after the judgment of the Supreme Court in the said case. The fact that a reference was made to the Special Bench itself shows that; because a covered issue cannot be referred to a Special Bench. The finding that the assessee has incurred more AMP expenses as compared to the comparables cannot survive when such ‘comparables’ have been held to be not comparable.
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The situs of ‘intangible assets’ is in India, even if its legal ownership vests in the parent company in Korea. Chapter X deals with the price part of a contract and does not deal with the ‘quantity’ part of goods or services. As a Special Bench is not required to decide the appeal, any issue cannot be restored to the file of the TPO for de novo adjudication. It was thus concluded that the impugned transaction does not fit in any part of the definition of an ‘international transaction’. It is not at all a ‘provision of service’.



Domestic taxation I. Assessment on amalgamating (dissolved) company is impermissible The High Court of Gujarat in its recent decision in the case of Khurana Engineering Limited v DCIT, Special Civil Application No. 605 of 2013, held that the assessment framed on transferor company subsequent to its amalgamation with effect from ‘appointed date’ would be invalid. The High Court further held that where in a scheme of amalgamation, the appointed date is expressly mentioned, and the High Court while sanctioning the scheme has not modified the appointed date as stated in the scheme, the said appointed date shall be deemed to be the date of amalgamation, despite the fact that the scheme is sanctioned much later. Accordingly, notices sent to the transferor company for framing assessment for the period after it ceases to exist pursuant to the amalgamation shall be invalid. In the facts of the case, the petitioner and transfer company had presented a scheme for amalgamation to the Gujarat High Court, which was sanctioned in March 2011. As per the said scheme, the amalgamation was to take effect from the ‘appointed date’, i.e. April 1, 2009. The Income tax department had issued notices to the transferor company for the Assessment Year 2010-11. The Gujarat High Court, following the decision of the Apex Court in Marshall Sons & Co. (I) Pvt. Ltd. v ITO 223 ITR 809, quashed the impugned notice, holding that the transferor company would no longer be amenable to assessment proceedings. It is also highlighted that in a very recent decision the Delhi Bench of the Tribunal in ACIT v M/s N.J. Steels Pvt. Ltd (ITA No. 545 to 550/Del/2012), a similar view has been taken and accordingly, the assessment framed by the AO has been held to be invalid. II. Payment for corporate membership of a club is not a ‘capital expenditure’ Full bench of Punjab & Haryana High Court in the case of CIT v Groz Beckert Asia Limited in ITA No.366 of 2008 overruling the contrary judgment of a Division bench in CIT v Majestic Auto Limited has held that the amount paid towards corporate membership and services of a club is revenue expenditure.
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The High Court observed that the corporate membership of Rs.6 lacs was for a limited period of 5 years. The corporate membership was obtained for running the business with a view to produce profit. Such membership does not bring into existence an asset or an advantage for the enduring benefit of the business. It is expenditure incurred for the period of membership and is not long lasting. The High Court further observed that by subscribing to the membership of a club, no capital asset is created or comes into existence. By such membership, a privilege to use facilities of a club alone, are conferred on the assessee, that too for a limited period and such expenses are for running the business with a view to produce benefits to the assessee. The High Court concurring with the views of Delhi High Court in CIT v Engineers India Ltd (1999) 239 ITR 237, CIT v Nestle India Ltd (2008) 296 ITR 682 and CIT v Samtel Color Ltd (2010) 326 ITR 425, Bombay HC in OTIS Elevator Company (India) Ltd v CIT (1992) 195 ITR 682 and Gujarat High court in Gujarat State Export Corporation Ltd v CIT (1994) 209 ITR 649 held that the above expenses cannot be treated as capital asset. Recent Notifications I. Amendment in TDS/TCS rules and forms The CBDT vide Notification No. 11/2013 dated 19-2-2013, has amended rules pertaining to filing of TDS/TCS returns:   



To specifically permit use of digital signature for electronic filing of TDS/TCS Statements (withholding tax return). To amend forms viz. 24Q, 26Q, 27Q, 27EQ, 16, 16A, 15G,15H, 27C, 27D, pertaining to TDS certificate and other TDS related forms including the returns. To incorporate a specific rule for claiming refund of excess withholding tax, through electronic submission of Form 26B, as prescribed for the purpose, under digital signature.



Further, Rule 31ACB, which was recently introduced in the Income-tax Rules, 1962 to prescribe Form 26A vide notification no. 37/2012 dated 12-9-2012 for furnishing certificate of a chartered accountant under the first proviso to sub-section (1) of section 201, certifying the furnishing of return of income, payment of tax etc. by the payee so as to enable the person liable to deduct tax to not being treated as “assessee in default”, has been amended to provide that the same shall be furnished to DGIT (Systems). The detailed procedures for which will be shortly specified by DGIT (Systems). Indirect Tax Service Tax I. Service Tax: New Form of Service Tax Return for the period July-September 2012 Post July 1, 2012, due to paradigm shift in the Service Tax law from positive list to negative list concept, the time period of filing of service tax return for the period April 1, Page 10 of 15
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2012 to September 30, 2012 was extended as the revised format of Service tax return was awaited. The modified version of Service Tax return (Form ST – 3) for the Quarter April-June, 2012 was released on October 23, 2012 by The Central Board of Central Excise, Customs and Service Tax and the last date of filing of the Service Tax return for the period April 1, 2012 to June 30, 2012 was extended up to 25th November, 2012. Now, the Government has vide Notification No. 01/2013 dated February 22, 2013 (copy of the notification has been attached herewith as Annexure A) has issued the most awaited service tax return form for the period July-September 2012. Further, the Notification amends Rule 7(2) of Service tax rules, 1994 to provide that the last date of filing of the service tax return for the period July-September, 2012 shall be March 25, 2013. Service Tax: Case Law I. M/s Katrina R Turcotte Vs. Commissioner of Service Tax, Mumbai-I-2012 (12) TMI 579 - Cestat Mumbai In the present case, a tripartite agreement was entered amongst Katrina Kaif (service provider), M/s Matrix (agent of the service provider) and the client (service recipient). Under the contract, the service provider has authorised her agent to collect payment from service recipient and discharge service tax liability on her behalf and remit the balance to her account. The Hon’ble Tribunal held that as per section 65(7), Finance Act, 1994, ‘assessee' means a person liable to pay service tax and includes his agent and therefore, service tax liability discharged by agent invariably discharges the service tax liability of the principle and hence sow cause notice and adjudication order seeking service tax from the principle was set aside. In the present case, the agent had discharged service tax liability on behalf of the principle but the judgment is not very clear as to under whose registration number the same has been paid. However, reading the judgment it seems that the same has been paid by the agent under its own registration number and despite this the Tribunal has allowed the adjustment of the same against the settlement of the liability of the principle. This judgement per se may not sound legally very sound, however, until reversed, assessee facing similar situation may take benefit of the same. It is further, apprised that the ratio of the judgment may also hold good post July 1, 2012 under the negative list regime as though Section 65(7) is no longer effective, but the definition of ‘assessee’ as provided in Section 65B(12) is similarly worded as earlier ie., ‘Assessee’ means a person liable to pay tax and includes his agent. II. Delhi Chartered Accountants Society (Regd.) Vs. Union of India and Ors. - 2013 (2) TMI 55 - Delhi High Court The Hon’ble Delhi High court quashed the Circular No.154/5/2012 and Circular No. 158/9/2012 being contrary to the Finance Act, 1994 and the Point of Taxation Rule, 2011. Page 11 of 15
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By virtue of the impugned circulars, Department was seeking 2% differential service tax on services provided by professionals who were to pay service tax upon receipt basis prior to April, 2012. The Hon’ble High Court held that the present case of provision of the Services of Chartered Accountants shall be governed by Rule 4(a) of Point of Taxation Rules, 2011. Rule 4(a), Point of Taxation Rules, 2011 provides that in case a taxable service has been provided before the change in the effective rate of tax, if the invoice issued and payment received after such change, point of taxation shall be date of payment received or invoice issued whichever is earlier; or where the invoice issued prior to change in rate of tax but payment received after the change, the point of taxation shall be the date of issue of invoice; or where payment is received prior to such change but invoice issued after rate of change of tax, the point of taxation shall be the date of payment. In the present case, basis Rule 4, the court held that if the services are actually rendered before April 1, 2012 and the invoices were also issued before April 1, 2012, but the payment is received after April 1, 2012, the rate of service tax applicable shall be 10% and not 12%. The judgment shall have similar benefit for all those professionals who were following receipt basis for discharging service tax liability prior to April, 2012. III. Bombay High Court – Larsen & Toubro Limited, Judgment dated February 1, 2013 The Circular No 967/01/2013-CX dated January 1, 2013 had mandated the initiation of recovery proceedings, thirty days after the filing of an appeal, if no stay is granted. The Madras High Court in the case of M/s Symrise Pvt Ltd Vs UOI 2013 (1) TMI 559 has stayed the application of the circular stating that the circular overreaches the provisions of the Customs Act. The application of the same circular has come up for adjudication before the Bombay High Court in the case of Larsen & Toubro Ltd V Union of India & Ors. The Bombay High Court has decided as under: “We have come to conclusion that the provisions contained in the impugned circular dated 1 January 2012 mandating the initiation of recovery proceedings thirty days after the filing of an appeal, if no stay is granted, cannot be applied to an assessee who has filed an application of stay, which has remained pending for reasons beyond the control of the assessee. Where however, an application for stay has remained pending for more than a reasonable period, for reasons having a bearing on the default or the improper conduct of an assessee, recovery proceedings can well be initiated.”



Page 12 of 15



# 2. February, 2013



Customs I. Importer eligible to refund of SAD, paid on imported goods, at the time of resale of such goods liable to sales tax even if some process not amounting to manufacture is carried out on the imported goods The assessee imported HR/CR coils and electrical steel of various descriptions. Such goods were cleared on the payment of applicable customs duty including Special Additional Duty (‘SAD’) levied under Section 3(5) of the Customs Tariff Act, 1975. The said goods were imported for the purpose of subsequent sale in India. On subsequent sale, sales tax/ VAT was payable. In order to provide a level playing field for such importers, the Govt. notified exemption by way of refund from the whole of SAD levied thereon [vide Notification No. 102/2007-Customs dated 14.9.2007]. Based on the said Notification, the assessee claimed refund of SAD paid. The customs authorities rejected the refund claims filed by the assessee on the ground that certain cutting and slitting activities were carried out on the imported goods before selling the same in market. Thus, identity of the goods was stated to be completely lost and it could not be established that the same goods were sold as imported. It was further contended that to claim the exemption, the Notification has to be read strictly in terms of the words used in the Notification and if the goods sold are not the same as imported, the benefit of refund cannot be claimed. In this regard, the assessee submitted that cutting and slitting did not amount to manufacture and goods remained the same and therefore, it was eligible for refund. Considering the rival submissions, the CESTAT held that:  



just because after cutting and slitting the tariff heading changes, it cannot be said that the goods did not remain the same ; and where a process not amounting to manufacture was carried by the assessee, the goods remained the same and hence the assessee was eligible for refund.



[Source: Posco India Delhi Steel Processing Ltd v CC, Kandla (2012-TIOL-1769CESTAT-AHM)]



Foreign Exchange Management Act I. Opening of NRO accounts by individuals by Bangladesh Nationality Under the erstwhile provisions of the Foreign Exchange Management Act, 1999 (‘FEMA’), individuals/entities of Bangladesh/Pakistan nationality required approval of Reserve Bank of India (‘RBI’), for opening up of Non-Resident ordinary Rupee (‘NRO’) accounts. Based on a review, RBI has decided to allow only individuals of Bangladesh nationality to open NRO accounts without the RBI approval, subject to certain conditions:
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Bank is satisfied that the individual holds valid visa and valid residential permit issued by Foreigner Registration Office (‘FRO’)/Foreigner Regional Registration Office (‘FRRO’) Authorised Bank should maintain a record of the bank accounts opened by the individual/s of Bangladesh nationality and forwarding those details to their Head Office and, then the head office will be providing those account details on quarterly basis to the Under Secretary (Foreigners), Ministry of Home Affairs, NDCC-II, Jai Singh Road, New Delhi – 110 001 The details should contain Name/s of the individuals, date of arrival in India, Passport no. and place/country of issue, residential permit reference and date and place of issue, name of the FRO/FRRO and also the complete address and contact no. of the branch where the bank account is being maintained



However, it is to be noted that opening of accounts by entities of Bangladesh ownership and individuals/entities of Pakistan nationality/ownership, shall continue to require RBI approval. [Source: A.P. (DIR Series) Circular No. 82 dated February 11, 2013]
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# 2. February, 2013



Important dates to remember Topics Deposit of TDS for the month March, 2013 Deposit of Service Tax for Companies for the month of March, 2013



Due by April 30, 2013 March 31, 2013



Publisher WTS India Private Limited www.wts.co.in Author WTS India Private Limited 1-H, Vandhna 11, Tolstoy Marg New Delhi - 110 001. India



Disclaimer: This Newsletter is for client circulation only. The contents of this document are for informational purposes only and do not constitute ‘professional advice’. The contents are intended but not guaranteed to be correct and WTS India P Ltd. disclaims all liability to any person for any loss or damage caused by errors/omissions whether arising from negligence, accident or any other cause.
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Feb 2, 2013 - digital signature. Further, Rule 31ACB, which was recently introduced in the Income-tax Rules, 1962 to prescribe Form 26A vide notification no. 
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