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Income Tax Recent Decisions I. No income can be attributed to a foreign company’s Liaison Office in India in respect of liaising activities with Indian manufacturers, to ensure that goods manufactured for export adhere to quality and specifications. In a recent decision of the Karnataka High Court in the case CIT v Nike Inc (ITA No.976 of 2008), it has been held that a foreign company may not be said to earn any income in India through its Indian Liaison Office (‘LO’), where the activities of the LO are confined to provision of assistance to Indian manufacturers in adherence with quality and specifications of its overseas Head Office. Nike Inc, a company registered under the laws of USA and renowned for its sports apparels, had established a LO in India for procurement of various apparels from manufacturers in India, which are exported directly by such Indian manufacturers to its subsidiaries across the world. In order to ensure compliance with the quality and supply schedule of its various product, the LO employed various personnel, such as merchandisers, product analysts, quality engineers etc. Whilst the price for each apparel and quality was directly negotiated by the Head Office with manufacturer, the LO only opined about the reasonability of the price and other related issues, etc. Furthermore, the developed samples were delivered to the USA office, which decided about the price, quality, quantity, shipping, etc. Additionally, the LO also kept a close watch on the progress, quality, time schedule, etc., at the manufacturing workshop and rendered assistance in the dispatch of the goods to the buyer. In the course of the proceedings before the Assessing Officer, the assessee company contended that activities carried on by the LO can be characterised as preparatory and auxiliary to the activities of its head office as well as other group companies and limited to acting as a communication channel between the head office and Indian parties. The assessee also submitted that its operations are confined to the purchase of goods in India for the purpose of export and therefore, income cannot be deemed to accrue or arise in India in terms of Section 9(1)(i) of the Income-tax Act, 1961 (‘Act’). Page 2 of 13
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However, the assessing officer brought to tax 5 per cent of the export value of goods as income chargeable to tax in India, which was confirmed by the first appellate authority. In the appeal to the Tribunal, the matter was decided in favour of the assessee. On subsequent appeal, the High Court held that the assessee did not carry any business in India through the LO. The object of establishing the LO was to identify the manufacturers, provide them technical know-how and ensure that goods are manufactured as per the specifications. The High Court observed that the manufacturer was paid directly by the buyer and that the assessee has no right over such consideration. In view thereof, it was held that such income couldn't be said to have accrued or arisen in India in terms of the provisions of the Act. The High Court further observed that the non-resident buyer may in turn pay some consideration to the assessee outside India under the contract between the assessee and the buyer entered outside India. Such income arises or accrues to the assessee outside India. The High Court observed that as per Section 9, in the case of a non-resident, no income shall be deemed to accrue or arise in India through or from any 'business connection, which are confined for the purpose of export, even though the non-resident has an office or agency in India for the purpose, or the goods are subjected by him to any manufacturing process before being exported from India. The High Court held that this position has been made clear by deleting the proviso to the Expl.1(b) to section 9(1)(e) w.e.f. 01.04.1964 which provided for ‘no office in India’ and ‘no manufacturing process in India’ as an essential condition to claim non taxability. The High Court held that the assessee did not purchase any goods, but rather, enabled the manufacturers to manufacture goods in accordance with the specifications of the foreign buyers. In view thereof and the fact that orders are placed directly by the assessee with the manufacturer, even if it is assumed that goods are supplied to the assessee, instead of the buyers, the whole object of the transaction was to purchase goods for the purpose of export. The High Court concluded that once it is established that the entire operations are confined to the purchase of goods in India for the purpose of export, income derived thereon shall not be deemed to accrue or arise in India in terms of Explanation 1 to Section 9(1)(i) of the Act. The Hon’ble Court also held that even if any income is earned, it was earned pursuant to a contract executed outside India, no part of which could be brought to tax in India, either under Section 5 or Section 9 of the Act. II. Existence of Indian Subsidiary does not insulate foreign parent from PE risk In a recent decision of the Tribunal in the case of Convergys Customer Management Group Inc. v ADIT [2013] 34 taxmann.com 24 (Mum), the Tribunal, based on the peculiar facts and circumstances of the case, has held that Indian subsidiary of the assessee constitutes a Fixed Place Permanent Establishment (‘PE’) in India. The Tribunal Page 3 of 13
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in its judgment has also devised a methodology for attribution of profits to the Indian PE of Convergys Customer Management Group Inc. (‘CMG’). In the instant case, the Assessing Officer (‘AO’) held that the assessee had a fixed place PE, based on his various factual observations. The order of the AO was upheld by the Commissioner (Appeals). Furthermore, the observation of the AO that the Indian Subsidiary of the assessee was a Dependent Agent PE of the assessee was rejected by the Commissioner (Appeals). The Tribunal upheld the order of the Commissioner (Appeals), whilst observing that the employees of the assessee frequently visited the premises of its Indian subsidiary, i.e. Convergys Information Management (‘CIS’) to provide supervision, direction and control over the operations of CIS. The Tribunal also observed that such employees had a fixed place of business at their disposal and CIS carried out its business under the control and guidance of the assessee, without assuming any significant risk in relation to such functions. Furthermore, the aspect that certain hardware and software was provided by CMG at no cost was also factored in by the Tribunal. However, the Tribunal negated the argument of the revenue department that CMG had dependent agent PE in terms of Article 5(4) of the Tax Treaty. As regards the methodology of attribution of profits to such PE, the Tribunal observed that the methodology adopted by the Tax Authority and the First Appellate Authority were flawed in as much as the global revenue of CMG was considered to be the starting point instead of end customer revenue from the projects executed through CIS. The Tribunal in principle acknowledged the ratio of the Apex Court in the case of DIT v. Morgan Stanley & Co. [2007] 292 ITR 416 (SC) that no further profits can be attributed to the PE once the arm’s length price has been determined for the Indian associated enterprise, which subsumes the functions, assets and risk profile of the alleged PE. However the Tribunal held that profits should be attributed to the PE to the extent of certain assets (hardware and software) which were deployed by CMG to CIS free of cost, which were not taken into account in the transfer pricing analysis. The Tribunal devised a four step approach to determine the residual profits which should be attributable between USA and India. In the first step, the Tribunal computed the global operating income percentage of customer care business. In the next step, it applied the said percentage as arrived at to the end customer revenue with regard to contracts / projects, where services were procured from CIS. The resultant amount, being the Operating Income from the Indian operations was reduced by the profits before tax of CIS. In the fourth and last step, it estimated profits attributable to the PE, based on residual income arrived as above. For computing the profits attributable to the PE in the fourth step, the Tribunal held that a reasonable percentage of 15 percent may be viewed as reasonable proportion of profits which should be attributable to the Indian PE, placing reliance on certain decisions of the Page 4 of 13
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Supreme Court in the cases of Hukum Chand Mills Ltd. v. CIT [1976] 103 ITR 548 (SC) and Anglo French Textile Co. Ltd. v CIT [1953] 23 ITR 101 (SC). Recent Notifications I. Amendment of transfer pricing rules to enable applicability to Specified Domestic Transactions and revision of Form 3 CEB The Central Board of Direct Taxes (‘CBDT’) has issued Notification No. 41 /2013 dated June 10, 2013 to amend certain Income-tax Rules, 1962 (‘Rules’) relating to transfer pricing provisions, to include Specified Domestic Transactions (‘SDT’) in its ambit. Although, the scope of transfer pricing legislation was extended to SDT by the Finance Act 2012, no consequential amendments were carried out in the relevant rules. The transfer pricing rules viz. Rule 10A (Definitions), Rule 10AB (Other Methods), Rule 10B (Methods for determination of Arm’s Length Price), Rule 10C (Most appropriate method), Rule 10D (Documentation) and Rule 10E (Report), which were hitherto applicable to international transactions, have been appropriately amended to extend their applicability to SDT. Furthermore, Form 3CEB (Accountant’s Report) has also been amended with a view to align it with the definition of ‘International Transaction’, which was significantly expanded by the Finance Act, 2012 with retrospective effect from April 1, 2002. Moreover, the revised Form 3CEB also enables disclosures relating to SDT. The revised Form 3CEB also obligates disclosure of the additional international transactions, such as issue and buyback of equity shares, business restructuring etc., besides seeking specific disclosure in respect of guarantees, deemed international transactions. II. Guidance on transfer pricing aspects related to Research & Development Activities The CBDT has recently issued a press release on June 29, 2013 to clear the air on the long standing controversy over valuation of intangibles in case of Indian development centres engaged in contract Research and Development (‘R & D’) activities. The CBDT had issued two circulars viz. Circular No. 2/2013 and Circular No.3/2013 in March 2013, pursuant to the recommendations of the Rangachari Committee. Whilst the first circular advocated the use of Profit Split Method on R & D centres and adjustments on account of locational savings, the other circular laid down guidance to evaluate the risk profile of such Indian development centres engaged in contract R & D services highlighting, inter alia, five cumulative conditions. Both the aforesaid circulars were looked upon with circumspect and viewed to be contentious in nature. Based on number of representations received from IT sector on the efficacy of the aforesaid circulars, the CBDT has rescinded Circular No. 2 /2013 on the premise that the Page 5 of 13
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Circular gave an impression that there was a hierarchy among the six methods listed in section 92C of the Act and that Profit Split Method (PSM) was the preferred method in cases where unique intangibles were involved or in multiple interrelated international transactions. Furthermore, the CBDT has issued a new Circular No. 6/2013 which seeks to amend the circular number 3/2013 to relax the cumulative effect of the conditions stated therein for evaluation of risk profile and remove the prevailing ambiguities. The Circular classifies development centres into different categories, namely, entrepreneurial, cost sharing arrangements and contract R&D based on the functions performed, risk assumed and assets employed. The amended Circular lays down guidance to identify the risk profile of developments centres engaged in contract R & D activities and also seeks to clarify the meaning of certain expressions, such as ‘economically significant functions’ and ‘low tax jurisdiction’. The press release also indicates that the much awaited safe harbour rules shall soon be rolled out to bring more certainty and clarity on the aforesaid issues. III. Income Tax Return forms notified for firms and companies for assessment year 2012-13 The CBDT has, vide Notification no.42/2013 dated June 11, 2013, notified return forms ITR-5, ITR-6 and ITR-7 for the Assessment year 2012-13. It has been also been provided that ITR-7 shall not be accompanied by any annexures. Besides the aforesaid amendment, the Rules have been modified to provide that reports of audit specified under certain clauses of section 10(23C), under section 10A, section 12A(1)(b), Section 80IA, 80IB, 80IC, 80ID, 80JJAA, 80LA shall also be furnished electronically. It would be pertinent to highlight that the Rules were amended recently to provide electronic filing of tax audit report under section 44AB, Transfer Pricing Report under section 92E and MAT report under section 115JB of the Act. Furthermore, it has been provided that a person who is required to furnish any report of audit electronically, as referred above (except for firms, companies and persons filing ITR-4 to whom tax audit is applicable), shall file the return of income electronically, either with or without digital signature. IV. Procedure notified for deposit of withholding tax for Immovable property transactions The CBDT has issued Notification No. 39/2013 dated May 31, 2013, to amend the Rules to provide mode of deduction and deposit of tax deducted in terms of Section 194-IA of the Act and other compliances with regard to the same. Section 194-IA of the Act, which was inserted by the Finance Act, 2013 with effect from June 1, 2013, seeks to impose withholding tax on certain immovable property transaction. The key aspects of the amended Rules are given hereunder: Page 6 of 13
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The tax deducted in terms of Section 194-IA of the Act is required to be deposited with the Central Government within 7 days from the end of the month in which tax was deducted; The payment as aforesaid shall be accompanied by a challan-cum-statement in Form 26QB, which inter-alia seeks the detail regarding PAN of the deductor as well as the deductee, date of agreement/ booking, total value of consideration, complete address of property transferred and details regarding tax deducted at source. The tax so deducted shall be deposited electronically with the Reserve Bank of India / State Bank of India or any other authorized bank. The payment of tax may be effectuated at the following link – https://onlineservices.tin.nsdl.com/etaxnew/tdsnontds.jsp



Furthermore, the deductor is also obligated to issue a withholding tax certificate in Form No. 16B (generated electronically) to the deductee within 15 days from the due date of furnishing Form No. 26QB. V. Commodity Transaction Tax Rules notified The Finance Act, 2013 had vide Chapter VII of the said Act imposed Commodity Transaction Tax (CTT) on sale of Commodity Derivatives (other than agricultural commodities) through Recognized Associations. CTT shall be levied at the rate of 0.01% on the value of such transactions and shall be payable by the seller and collected by the Recognized Association. The aforesaid provisions have come into force from 1st July 2013 vide Notification No. 45/2013 dated June 19, 2013. Simultaneously, the rules (known as Commodity Transaction Tax Rules, 2013) have also been notified vide Notification No. 46/2013 dated 19-6-2013 and the same are also applicable with effect from July 1, 2013. The Commodity Transaction Tax Rules, 2013 provide a list of 23 agricultural commodities which have been kept out of the ambit of CTT. The said Rules also prescribe the form and manner of the return to be filed for such transactions, besides specifying other procedural aspects. VI. Prescription of form and documentation to empower revenue authorities to seek information from ‘notified’ jurisdictions With the objective of tightening the weak information norms and counter generation and circulation of black money, Section 94A was enacted by the Finance Act, 2011, to empower the CBDT to seek additional information from certain notified jurisdictions. By virtue of the aforesaid provision, all parties located in such tax havens with whom transactions have been undertaken, shall be deemed to be associated enterprises. The CBDT has introduced a new Rule 21AC under the Rules to prescribe the form (Form 10FC) to authorize the CBDT or any income tax authority to seek the relevant information from financial institutions housed in notified jurisdictions, to whom payments are made by Page 7 of 13
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tax payer. In terms of provision of section 94A(3) of the Act, it shall be incumbent on the tax payer to issue such authorization in order to claim deduction of expenditure made to such financial institutions. The Rules also prescribe maintenance of specific documentation (to be kept and maintained for 8 years from the end of the relevant assessment year), where the tax payer claims any expenditure arising out of a transaction with a person located in a notified jurisdiction. The documents broadly include a brief description of the ownership structure, profile of the multinational group, brief description of the business transactions with such persons. Whilst no jurisdiction has been ‘notified’ yet, it is touted that few countries, from whom, cooperation in terms of information exchange isn’t forthcoming, may soon be blacklisted.



Indirect Tax Service tax Recent Decision I. Facility of Central registration is not only available to Service provider but also to the service recipient as well In terms of Rule 4(2) of the Service Tax Rules, 1994, a “Person liable for paying Service Tax” is allowed at his option to obtain centralised registration, subject to meeting the prescribed conditions. In the case of CCE, Pune III Vs Maharashtra State Bureau of Text Books Production and Curriculum Research (‘the assessee’) [2013 (7) TMI 71 - CESTAT Mumbai], a dispute arose whether the assessee was entitled to centralised registration as a service receiver. The Tribunal gave a finding that a service receiver would also be eligible for centralised registration. The ratio followed by the tribunal for the above decision was as under: “The purpose of registration in indirect tax laws is to identify the tax payer. In this particular case, the tax payer or the person liable to pay tax is the receiver of the service and for making the payment of service tax, the respondent is required to get registered with the department. If that be so, we do not understand how the benefit of centralized registration cannot be granted, if he satisfies the conditions for such centralized registration.” [Source: Commissioner of Central Excise, Pune-III Vs Maharashtra State Bureau of Text Books Production and Curriculum Research, 2013 (7) TMI 71 - CESTAT Mumbai]
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Value Added Tax Recent Notification I.



Submission of document for online registration



Vide Notification No.F.7 (453)/Policy/VAT/2012/298-308 dated June 18, 2013 w.e.f July 1, 2013 the application for registration in form DVAT – 04 under section 19 shall be submitted online and the dealer shall submit a hard copy of the application with supporting documents, within three working days of electronic filing of such application, in the concerned ward. Entry Tax Recent Decision I. The West Bengal Tax on Entry of Goods into Local Area Act, 2012 held to be unconstitutional being not compensatory in nature The Hon’ble High Court of Calcutta while analyzing the constitutionality of The West Bengal Tax on Entry of Goods into Local Area Act, 2012 held that there can be no doubt that the state has exclusive power to enact legislature imposing tax on Entry of goods into a local area for consumption, use or sale therein by virtue of Entry 52 of List II, Seventh Schedule of the Constitution of India, however, the said power is subject to the limitation imposed by the Constitution itself. The High Court held that in view of law laid down by the Constitutional Bench of the Supreme Court in Jindal Stainless Ltd (2010 (4) TMI 849- Supreme Court), whenever a law is impugned as violative of Article 301, in that it restricts free movement of goods, by imposing a tax on entry of goods into any particular area or areas, the Court would have to examine whether the law complies with the requisites of Article 304, and if not, whether the tax is compensatory in nature. The High Court further observed that the concept of compensatory tax has judicially been evolved and the Court has to carefully apply the test and satisfy itself that there is sufficient indication in the impugned enactment, of the quantifiable and measurable benefit provided to the class of persons on whom the levy is imposed and that the amount expected to be raised by imposition is more or less equivalent to the value of the quantifiable measurable benefits. The Court held that what distinguishes a compensatory tax is that it is imposed for a specific purpose or a few specific identifiable purposes. In the present case, since the impugned Entry Tax Act does not indicate the quantifiable or measurable benefits to be provided in lieu of levy, the same cannot be regarded as compensatory in nature. Further, the Court also held that since the previous sanction of the President of India not having been obtained, before enactment of the impugned Entry Tax Act, the said Act is unconstitutional and Ultra Vires Section 304(b) of Constitution. Page 9 of 13
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[Source: Bharti Airtel Ltd & Ors Vs State of West Bengal & Ors, 2013 (7) TMI 72- Calcutta High Court]



Foreign Exchange Management Act I. Realization and Repatriation period for SEZ units Under the erstwhile provisions of the Foreign Exchange Management Act, 1999 (‘FEMA’), there was no stipulation regarding the time limit for realisation and repatriation of export proceeds for exports made by units in Special Economic Zones (‘SEZs’) as against timelimit specified for other exports i.e. exports other than exports to SEZ units. The Reserve Bank of India (‘RBI’), has now decided that the export proceeds by SEZ units would need to be realised and repatriated to India within a period of twelve months. The said changes would be applicable and valid for one year with effect from 11th June, 2013, subject to review. It may be noted that these present regulations are also applicable to service exports made by SEZ units. [Source: A.P. (DIR Series) Circular No. 108 dated June 11, 2013] II. ECB Policy – Import of Services, Technical know-how and License Fees Under the erstwhile provisions of the Foreign Exchange Management Act, 1999 (‘FEMA’), borrowers could raise ECB for investment such as import of capital goods (as classified by the DGFT in the Foreign Trade Policy), new projects, modernization/expansion of existing production units in the real and industrial sectors including small and medium enterprises, infrastructure sector as defined under the ECB policy and entities in service sector viz. hotels, hospitals and software companies. RBI has now decided to permit import of services, technical know-how and payment of license fees also as part of import of capital goods by the companies for use in the manufacturing and infrastructure sectors as permissible end uses of ECB under the automatic / approval route as the case may be subject to following conditions:     



there should be a duly signed agreement between the service provider and the borrower company; the original invoice raised by the service provider as per the payment schedule in the agreement should be duly certified by the borrower company; a declaration by the importer that the entire expenditure on import of services will be capitalized; declaration by the importer that the entire expenditure on import of services forms part of project cost; and an AD category-I bank should ensure the bonafides of the transaction.



[Source: A.P. (DIR Series) Circular No. 119 dated June 26, 2013]
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III. Reporting of issue/transfer of shares to/by a FVCI It has been clarified by RBI that in case of investments / acquisitions made by a Securities Exchange Board of India (‘SEBI’) registered Foreign Venture Capital Investors (‘FVCI’) in an Indian company under FDI Scheme in terms of Schedule 1 of Notification No. FEMA 20 / 2000-RB dated May 3, 2000, such investments are required to be reported in form FC-GPR/FC-TRS only, as maybe applicable. Where the investment is made by SEBI registered FVCI under Schedule 6 of the said Notification, i.e. investment in an Indian venture capital undertaking by a registered FVCI, no FC-GPR/FC-TRS reporting is required and such transactions are required to be reported by the custodian bank in the monthly reporting format as prescribed by RBI from time to time. [Source: A.P. (DIR Series) Circular No. 110 dated June 12, 2013] IV. External Commercial Borrowings for low cost affordable housing projects The RBI has revised its policy regarding external commercial borrowings (‘ECB’) for the low cost affordable housing projects. It has been decided to modify guidelines inter alia as under: 











Developers/builders should have a minimum of three year’s experience in undertaking residential projects as against five years prescribed earlier and should have a good track record in terms of quality and delivery. The condition of minimum paid up capital of not less than INR 50 crore, as per the latest audited balance sheet, for Housing Finance Companies (‘HFC’) has been withdrawn. However, the condition of the minimum Net Owned Funds (NoF) of INR 300 crore for the past three financial years has remained unchanged. The aggregate limit of ECB under the low cost affordable housing scheme has been extended for the financial years 2013-14 and 2014-15 with a ceiling of USD 1 billion in each of the two years, subject to review thereafter



Interest rate spread to be charged by National Housing Bank (‘NHB’) may be decided by NHB taking into account cost and other relevant factors. NHB shall ensure that interest rate spread for HFCs for on-lending to prospective owners’ of individual units under the low cost affordable housing scheme is reasonable. Also, HFCs while making the applications are required to: 
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submit a certificate from NHB, the nodal agency, that the availment of ECB is for financing prospective owners of individual units for the low cost affordable housing; Simultaneously, Housing Finance Companies (‘HFC’) while making the applications; ensure that cost of such individual units does not exceed Rs. 30 lakh and loan amount does not exceed Rs. 25 lakh;



# 6. June, 2013  



ensure that the units financed are having maximum carpet area of 60 square meters; and ensure that the interest rate spread charged by the HFCs to the ultimate buyer is reasonable.



[Source: A.P. (DIR Series) Circular No. 113 dated June 24, 2013] V. Buyback/prepayment of Foreign Currency Convertible Bonds The scheme of buyback/prepayment of Foreign Currency Convertible Bonds (FCCBs) under the approval route has been extended by RBI till December 31, 2013 from March 31, 2013. [Source: A.P. (DIR Series) Circular No. 115 dated June 25, 2013] VI. ECB for Civil Aviation Sector Under the erstwhile ECB Policy, ECBs for working capital for civil aviation sector were allowed to be raised till April 23, 2012. RBI has now extended the facility till December 31, 2013. [Source: A.P. (DIR Series) Circular No. 116 dated June 25, 2013]



Non-Banking Financial Companies I. Non Banking Financial Companies not to be partners in Partnership Firms – Clarifications As per the erstwhile Non Banking Financial Companies (‘NBFCs’) Regulations, NBFCs were prohibited from contributing capital to any partnership firm or to be partners in partnership firms. RBI has now clarified as under:  



Partnership firms will also include Limited Liability Partnerships (‘LLPs’) and Association of Persons (‘AoPs’) In case NBFCs have already contributed to LLPs/AoPs, or have already become a partner of LLPs/AoPs, they should seek early retirement.



[Source: DNBS.PD/CC.No.328/03.02.002/2012-13 dated June 11, 2013]
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Important dates to remember Topics Deposit of TDS for the month July, 2013 Deposit of Service Tax for Companies for the month of July, 2013



Due by August 7, 2013 August 5, 2013 (by e-payment – August 6, 2013)



Publisher WTS India Private Limited www.wts.co.in Author WTS India Private Limited 1-H, Vandhna 11, Tolstoy Marg New Delhi - 110 001. India Disclaimer: This Newsletter is for client circulation only. The contents of this document are for informational purposes only and do not constitute ‘professional advice’. The contents are intended but not guaranteed to be correct and WTS India P Ltd. disclaims all liability to any person for any loss or damage caused by errors/omissions whether arising from negligence, accident or any other cause.
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