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Direct Taxes Recent Decisions I. Disallowance of expenditure incurred in relation to exempt income Recently, Kolkata tribunal in the decision in the case of Deputy Commissioner of Income Tax vs. Gulshan Investment Co Ltd. (ITA No. 666/Kol./2012) held that in case where the exempt income yielding asset, such as shares, is held as stock in trade, disallowance under Rule 8D of the Income Tax Rules, 1962 (‘Rules’) is restricted to expenditure directly relatable to earning of exempt income. The assessee was engaged in the business of share trading and earned dividend income during the year. No disallowance under Section 14A of the Income Tax Act, 1961 (‘Act’) was made by the assessee in respect of expenses relatable to such dividend income which was exempt from tax. The AO applied Rule 8D for computing the disallowance under Section 14A, rejecting the contention of the assessee that the shares were held as stock in trade and not as investments. Kolkata tribunal on hearing the contentions of the department and the assessee held that as one of the variables on the basis of which disallowance under Rule 8D(2)(ii) and (iii) of the Rules is to be computed is the value of “investments, income from which does not or shall not form part of total income”, the rule cannot be applied where there are no such investments. Reliance was placed on the Supreme Court decision in the case of CIT vs. B C Srinivasa Shetty wherein it was held, when computation provisions fail, the charging provisions cannot be applied. Thus, as the computation provision under Rule 8D(2)(ii) and (iii) fail, disallowance under the said provisions cannot be made as the said provision is rendered unworkable. It however held that this does not exclude the application of rule 8D(2)(i) which refers to the “amount of expenditure directly relating to income which does not form part of total income”. In other words, in a case where shares are held as stock in trade and not as investments, the disallowance even under Rule 8D is restricted to the expenditure directly relatable to earning of exempt income. Similar issue was dealt by Karnataka High Court in the case of CCI Ltd. vs JCIT [2012] 20 taxmann.com 196, wherein the High Court rejected the applicability of Section 14A read with Rule 8D on a different basis. The High Court held that as the shares were not held with the intention of earning dividend income and such income was incidental to the business of the assessee, expenditure incurred for purchase of shares could not be disallowed under Section 14A of the Act. II. No Penalty for concealment of income in case of retrospective amendments in law Page 2 of 12
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Bombay High Court in its recent decision in the case of CIT vs Yahoo India Pvt. Ltd. (ITA (LOD) No. 2014 of 2012) held that in the case of the assessee, penalty for concealment of income u/s 271 (1)(c) of the Income Tax Act, 1961 (‘Act’) cannot be levied based on the retrospective amendments in law. In the said case, deduction for the payment made by Yahoo India Pvt. Ltd. to Yahoo Holdings (Hong Kong) Ltd. without deduction of tax at source, was disallowed by the Assessing Officer (AO) by invoking provisions of Section 40(a) of the Act. The disallowance made by AO was deleted by the Tribunal and consequently penalty was also deleted by the Tribunal. On appeal before the High Court, revenue justified the disallowance by placing reliance on the Explanation 5 introduced to Section 9 of the Act by the Finance Act, 2012 with retrospective effect from 1st June, 1976. The High Court noticed that as the law has been amended retrospectively, this itself shows that the issue was debatable. The High Court accordingly upheld the deletion of penalty by the Tribunal, in the absence of any failure to disclose material facts necessary for the purpose of assessment. III. Employee’s share in PF & ESI allowable u/s 43B even if not deposited by the due dates under the relevant Acts The Hon’ble High Court of Himachal Pradesh in CIT v Nipso Polyfabriks Ltd.[2013] 30 Taxmann.com 90 has held that employee’s share in PF & ESI even if deposited late by the employer, is allowable u/s 43B, if same is paid before furnishing the return. In the present case, the AO disallowed the amount collected by the assessee from its employees on account of Provident Fund (PF) & Employee State Insurance (ESI), being deposited after the due date of the relevant Acts but before due date of filing tax return. The employer’s share was, however, allowed. The High Court held that once the contribution is there, whether by the employee or by the employer, it is a contribution to a welfare fund held in trust by the employer and if the employer does not deposit the same within the prescribed time, that is no reason to deny him the benefit of Section 43B. IV. Directions of Delhi High Court to the Revenue regarding issue of refunds, wrong demand/arrears and problem in getting full credit of the tax In response to the letter filed by a Chartered Accountant, regarding general problems being faced by most tax payers regarding issue of refunds, which are denied for bogus or wrong demands/arrears or incorrect record maintenance and the problem in getting full credit of the tax which has been deducted from the income and paid/deposited with the Revenue and writ petition subsequently filed by All India Federation for Tax Practitioner, the Delhi High Court observed that the problem was apparent, real and enormous and treated the said letter as a Public Interest Litigation (PIL). The direction given by the High Court of Delhi in the case Court on its own motion vs Commissioner of Income Tax [2013] 31 taxmann.com 31 (Delhi) is summarized as under: Page 3 of 12
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First Mandamus/direction: Rectification applications u/s 154 -



-



-







Second Mandamus/direction: Adjustment of refund against pending demands and arrears -



-







Vide order dated 5th February, 2013 High Court (HC) observed that it would be desirable to maintain details regarding each rectification application received and to entail transparency upload its details on the tax department`s website. Revenue vide its affidavit filed on 5th March, 2013 stated that format for the register has been prescribed by it recently. HC directed that such registers should be made available to the dak counters and to the Assessing Officers within two months. HC also directed that rectification application u/s 154 should be disposed off and decided by a speaking order. It should be communicated to the assessee and relevant columns filled in the register to be maintained in this relation.



Section 245 postulates two stage action – prior intimation and then subsequent action when warranted and necessary for adjustment of the refund towards arrears. In the interim order dated 31st August, 2012, it was mentioned that the assessee must be given an opportunity to file a reply which shall be considered by the Assessing Officer (‘AO’) before any direction for adjustment is made. AO will thereafter communicate the findings to CPC, Bengaluru, who will then process the refund and adjust the demand, if any payable. The said order has been confirmed in this second mandamus. Further, it has been noticed by the High Court that the above interim order has now been implemented.



Third Mandamus/direction: Adjustment of refund where Section 245 was not followed In cases where returns have been processed by CPC, Bengaluru and refunds have been fully or partly adjusted against the past arrears while passing or communicating the order u/s 143(1), without following the procedure u/s 245, it has been directed by the High Court that: All such cases will be transferred to the AO The Assessing Officers will issue notice to the assessee which will be served as per the procedure prescribed under the Act The assessees will be entitled to file response/reply to the notice seeking adjustment of refund; After considering the reply, if any, the Assessing Officers will pass an order under section 245 of the Act permitting or allowing the refund. CBDT will fix time limit and schedule for completing the said process.
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Fourth Mandamus/direction: Interest on refund -



-



-







Fifth Mandamus/direction: Uncommunicated intimations u/s 143(1) -



-



-



-







The High Court held that as per law, Intimation u/s 143(1) should be communicated to the assessee, if there is an adjustment made in the return resulting either in demand or reduction in refund. Uncommunicated orders/intimations cannot be enforced and are not valid. The High Court accepted revenue`s contention that the case where an order under Section 143(1) was sent and communicated to the assessee but could not be served due to non-availability/change of address or other valid reasons, should not be treated at par with cases where there is no communication or no attempt is made to serve the order. The onus to show that the order was communicated and was served on the assessee is on the Revenue and not upon the assessee. In case where an order under Section 143(1) is not communicated or served on the assessee, the return as declared/filed is treated as deemed intimation and an order under Section 143(1). Intimation/Order prior to 31st March, 2010, where there is failure to dispatch or send intimation/order to the assessee, will be treated as non est or invalid. While deciding applications under Section 154, or passing an order under Section 245, the Assessing Officers are required to know and follow the said principle.



Sixth Mandamus/direction: Credit of Tax Deducted at Source (TDS) -



-
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High Court directed that interest on refund u/s 244A can be denied if delay is attributable to the assessee. However, when delay is due to the fault of the Revenue, interest should be paid. False or wrong uploading of past arrears and failure to follow the mandate before adjustment is made under section 245 of the Act cannot be attributed and treated as a fault of the assessee. Interest cannot be denied to the assessee when the twin conditions are satisfied. However, even in such cases Assessing officer may deny interest for reasons to be recorded in writing if the assessee was in fault and responsible for the delay.



TDS credit is denied to the assessee in case where there is mismatch of challan as per TDS statement of the deductor with the Online Tax Accounting (OLTAS) database. High Court has directed revenue to fix a time limit within which revenue shall verify and correct all unmatched challans. CBDT has been directed to issue directions in this regard.
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Seventh Mandamus/direction: Credit of Tax Deducted at Source (TDS) -



-



High Court directed that in case an assessee approaches the AO with requisite details and particulars, credit for the TDS shall be allowed by AO, if the payment has been made by the deductor. The AO may get in touch with the TDS circle in case he requires clarification/confirmation or issue a notice to the deductor compelling him to upload the correct particulars/details



Besides the above direction, the High Court advised Revenue to take remedial measures in case of TDS mismatch, if other three case fields viz. name of the assessee, PAN No. & Assessment Year matches. It is further informed that pursuant to above mandamus of the High Court of Delhi, the tax department has issued letter dated 21st March, 2013 to CCITs for giving directions to respective AOs for making compliance of the aforesaid order and communicate his findings on adjustable demand to CPC, Bangaluru, while following the procedure u/s 245, who will then process the refund and adjust the demand. Recent Notifications I. Double Taxation Avoidance Agreement (DTAA) between India and Bhutan An Agreement between Government of Republic of India and the Royal Government of Bhutan for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income has been signed on 4th March, 2013. This is the first ever DTAA for Bhutan with any country. The Agreement will provide tax stability to the residents of India and Bhutan and facilitate mutual economic cooperation as well as stimulate the flow of investment, technology and services between India and Bhutan. [Source: Press Release dated 4th March, 2013] II. Social Security Agreement between India and Portugal Recently India entered into a Social Security Agreement with Republic of Portugal. As per the agreement, benefits available to Indian national working in Portugal shall mainly be as under: -



-
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For short term contract up to five years, no social contribution would need to be paid under the Portuguese law by the detached workers provided they continue to make social security payment in India. Indian workers after completion of their service and self-employed Indians in Republic of Portugal shall be entitled to export of social security benefit if they relocate to India.



# 3. March, 2013



Presently, India has similar agreements with Belgium, Germany, Switzerland, France, Luxembourg, Netherlands, Hungary, Denmark, Czech Republic, Republic of Korea, Norway, Finland, Canada, Japan, Sweden and Austria. [Source: Press Release dated 4th March, 2013]



Indirect Tax Service Tax I. Modified Service Tax Return Form available on-line Service tax return for the period half year ending September 30, 2012 was to have been filed on or before October 25, 2012. However, with the introduction of ‘Negative list’ concept in service tax regulations with effect from July 1, 2012 certain adjustment in the service tax return form (ST-3) was required and for the said purpose the department had shifted the period from July 1, 2012 to September 30, 2012 and has now permitted the filing of the return for the said period till April 15, 2013. The modified Service Tax Return (ST 3) for the period July 1, 2012 to September 30, 2012 is now available for e-filing on ACES website. Only offline version is available i.e., through Excel utility which may be downloaded from the Aces website. Value Added Tax I. Recent Amendments The following amendments has been made in the Delhi Value Added Tax Act, 2004 and Delhi Value Added Tax Rules, 2005 which shall come into effect from April 1, 2013: - Uniform tax period has been prescribed for all dealers by amending Rule 26. It has been provided that the tax period for all the dealers shall be a quarter. It is apprised that earlier, tax period for dealers was monthly or quarterly depending upon his turnover in the preceding financial year. - Further, to above Section 3(4) has been amended wherein it has now been provided that every dealer shall be liable to pay his tax liabilities within 21 days from the end of each calendar month. It is apprised that earlier, the due date for payment of tax was within 21 days from the end of every quarter or 21 days from the end of every month, depending upon the tax period of the dealer. Now, the payment date of tax has been made uniform for all dealers as 21 days from the end of each month. - As a relief to Small scale dealers, the threshold limit for registration requirement has been increased from taxable quantum of Rs 10 lacs to taxable quantum of Rs 20 Lacs by virtue of amendment in Section 18. Earlier, every dealer was compulsorily required to apply for registration, if his turnover in the current year exceeded the taxable quantum of Rs 10 lacs. Now this threshold limit has been increased to Rs 20 Lacs. - In lines with the Service tax amnesty scheme, the Delhi Government has amended Section 87 by inserting Sub-section (6) which provides that in case a person is liable to pay penalty under Section 86 and if such person voluntarily discloses the same in Page 7 of 12
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writing to the Commissioner during the course of proceedings under Section 60 of search and seizure and makes payment of such tax deficiency within 3 working days of the conclusion of said proceedings, the amount of penalty shall be reduced to 80%. [Source: Notification No. F.3 (17)/Fin.(Rev.1)/2012-13/ dsvi/263 Dated 30th March, 2013 and Notification No F.3(15)/Fin.(Rev.1)/2012-13/ dsvi/264 Dated 30th March, 2013] II. DVAT Audit Form (Form AR-I) notified Delhi Government has prescribed the format for furnishing the audit report under DVAT Act, 2005. Every registered dealer in Delhi who is required to get his accounts audited as per Section 49 of DVAT Act, 2005 and having gross turnover of Rs 10 Cr and above in the year 2011-2012 or in any subsequent financial years, has been made liable to furnish audit report in Form AR-1 within seven and a half month from the end of the year. Dealers dealing exclusively in goods listed in Schedule I (exempted goods) and dealers with 100% export turnover, are also not required to furnish audit report under Form AR-1. [Source: Notification No F.7 (420)/Policy/VAT/2011/1203-1213, dated 11.02.2013-] III. Royalty received for transfer of right to use trademark subject to Service Tax The Hon’ble High Court of Kerala has held that wherein the franchisor authorises franchisee to use their trade mark and that in consideration thereof, franchisor receives the agreed royalty. In such circumstances, the Court held that the Trade Mark of the franchisor is transferred to the franchisee for their use and the consideration received is the royalty, such transaction shall be ‘deemed sale’ being in the nature of right to use goods and would be exigible to VAT. The Court further held that ‘Trade-mark’ and ‘technical know-how’ are ‘goods’ and, hence, royalty amount received from the franchisees for use of trade mark is exigible to VAT. Under VAT law, both outright sale of trademark or both outright sale of trademark or technical know-how, as the right to use them would be treated as goods and hence would be exigible to VAT. However, the transfer of the right to use may also be subject to service tax. Hence, it is possible in such a situation, that both VAT as well as service tax may be levied on a given transaction. In the above judgement, the ‘Dual tax’ incidence was brought to the notice of the High Court. But, the High Court observed that in case the assessee feels that the levy of service tax in addition to VAT was not justified, it should challenge the levy in appropriate proceedings before the service tax authorities. [Source: Malabar Gold (P.) Ltd Vs Commercial Tax Officer, Circle-III, (2013) 38 stt 606/30 taxmann.com 45 (Kerala)] Foreign Exchange Management Act I. External Commercial Borrowings (ECB) Policy – Corporates under Investigation Under the extant provisions of the Foreign Exchange Management Act, 1999 (‘FEMA’), corporates under investigation by any law enforcing agencies such as Directorate of Enforcement (DoE), were not eligible to access External Commercial Borrowings (‘ECBs’) Page 8 of 12
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under the automatic route and any request by such corporates for ECBs was examined by Reserve Bank of India (‘RBI’) under the approval route. Based on a review, RBI has now decided to allow all such corporates also to avail of ECBs under the automatic route as per the current norms, notwithstanding the pending investigations/adjudications/appeals by the law enforcing agencies, without prejudice to the outcome of such investigations/adjudications/appeals. In this regard, the below mentioned circular may be referred for further details/conditions. [Source: A.P. (DIR Series) Circular No. 87 dated March 05, 2013] II. Rationalization of export procedure - “Write-off” of unrealised export bills 1)



With a view to further simplifying and liberalizing the procedure and for providing greater flexibility to all exporters as well as the Authorized Dealer Banks (‘AD Bank’), Reserve Bank of India (‘RBI’) has issued revised instructions with respect to write off of unrealized export bills. The position prior to and post issuance of the said revision has been briefly captured below in the tabular form. Particulars



Earlier Provision



New Provision



Self Write-Off 



in case of an exporter



Write off permitted up to



Write off permitted up to 5% of the



(other than Status Holder



10% of the export proceeds



total export proceeds realized during



Exporter)



due during the financial



the previous calendar year.



year. 



in case of a Status Holder



Write off permitted up to



Write off permitted up to 10% of the



Exporter



10% of the export proceeds



total export proceeds realized during



due during the financial



the previous calendar year.



year. Write-Off by AD Bank 



in case of an exporter



Write off permitted up to



Write off permitted up to 10% of the



(other than Status Holder



10% of the total export



total export proceeds realized during



Exporter)



proceeds realized during



the previous calendar year.



the previous financial year.







in case of a Status Holder



Write off permitted up to 5%



Write off permitted up to 10% of the



Exporter



of average annual



total export proceeds realized during



realization during the



the previous calendar year



preceding three financial years or 10% of the export proceeds due during the financial year, whichever is higher.
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2)



The above write-off, whether under “Self-Write off” or under “Write Off by AD Bank”, will be subject to the following conditions. (It may be noted that earlier these conditions were applicable only for “Write Off by AD Bank” and not for “Self-Write Off”): a) The relevant amount has remained outstanding for more than one year; b) Satisfactory documentary evidence is furnished in support of the exporter having made all efforts to realize the dues; c) The case falls under any of the undernoted categories:    















The overseas buyer has been declared insolvent and a certificate from the official liquidator. The overseas buyer is not traceable over a reasonably long period of time. The goods exported have been auctioned or destroyed by the Port/Customs/Health authorities in the importing country. The unrealised amount represents the balance due in a case settled through the intervention of the Indian Embassy, Foreign Chamber of Commerce or similar Organisation. The unrealised amount represents the undrawn balance of an export bill (not exceeding 10 per cent of the invoice value) remained outstanding and turned out to be un realizable despite all efforts made by the exporter. The cost of resorting to legal action would be disproportionate to the unrealised amount of the export bill or where the exporter even after winning the Court case against the overseas buyer could not execute the Court decree due to reasons beyond his control. Bills were drawn for the difference between the letter of credit value and actual export value or between the provisional and the actual freight charges but the amount have remained unrealised consequent on dishonour of the bills by the overseas buyer and there are no prospects of realization.



d) The exporter has surrendered proportionate export incentives, if any, availed of in respect of the relative shipments. The AD banks should obtain documents evidencing surrender of export incentives availed of before permitting the relevant bills to be written off. 3)



Cases not covered by the above instructions/beyond the above limits, may be referred to the concerned Regional Office of RBI.



4)



The following would not qualify for the “write-off” facility: a)



Exports made to countries with externalization problem i.e. where the overseas buyer has deposited the value of export in local currency but the amount has not been allowed to be repatriated by the central banking authorities of the country. b) GR/SDF forms which are under investigation by agencies like, Enforcement Directorate, Directorate of Revenue Intelligence, Central Bureau of Page 10 of 12
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Investigation, etc. also the outstanding bills which are subject matter of civil/criminal suit. [Source: A.P. (DIR Series) Circular No. 88 dated March 12, 2013] Corporate Law I. The effect of incorporation of an arbitration clause in the Memorandum of Association of a Company In a petition under Sections 397 and 398 of the Companies Act, 1956 in the case of Mathi Leathers P Ltd. vs. C. Manoharan & Others, the Company Law Board, Chennai Bench, (2013) 177 Comp Cas 136 (CLB) has recently passed an order holding that the clause in the Memorandum of Association (‘MOA’) of the company, which formed part of the ancillary objects , providing for reference of any dispute between the company and any other company, firm or individual to arbitration, could not constitute an Arbitration Agreement between the shareholders and the company. In the above case, the company filed an application under Section 8 of the Arbitration and Conciliation Act, 1996 read with regulation 44 of the Company Law Board Regulations, 1991 seeking direction from the Bench to direct the parties to resolve the disputes raised in the company petition by way of arbitration. The company relied on clause 28 of the MOA which read as under – “ To agree to refer to arbitration and to refer to arbitration disputes present or future between the company and any other company, firm or individual and to submit the same to arbitrator to an arbitration in india or abroad and either in accordance with Indian or any foreign system or law.” The Hon’ble Bench, interlia, held as under-
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The MOA of the company is the document which lays down the foundation of a company and it contains particulars of the specific objects for which a company is established. The Articles of Association (AOA) of the company, on the other hand, are the internal regulations of the company and establish a contract between the company and the members per se. In the present case, clause 28 which is relied upon is listed as an ancillary or incidental object to the attainment of main objects of the company.







The said clause which formed a part of the ancillary objects was only to aid the main objects of the company and could be invoked only for the purpose of arbitration in case of disputes between the company and any other company, firm or individual with whom the company was carrying on its business.







The company could not treat the clause as applicable to disputes relating to the company and shareholders or shareholders inter se. There was no arbitration agreement entered into between the shareholders and the company and in the
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absence of such agreement, the applicant could not invoke the provisions of Section 8 of the Arbitration and Conciliation Act, 1996. [Note - It may be noted that in case the provision as was incorporated in MOA is incorporated in AOA of the company, then the shareholders would be bound by it.]



Important dates to remember Topics Deposit of TDS for the month April, 2013 Deposit of Service Tax for Companies for the month of April, 2013



Due by May 7, 2013 May 5, 2013 (by e-payment – May 6, 2013)
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