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Income Tax Recent Decisions I. Retrospective amendments in the Income-Tax Act cannot be read in the DTAA In a recent decision by Mumbai Tribunal in the case of WNS North America v Asstt. Director of Income-tax, ITA NO. 8621/Mum/2010, the retrospective amendments made to section 9(1)(vi) were subject matter of dispute. In this case, the Assessing Officer (‘AO’) taxed the ‘reimbursement’ of international telecom connectivity charges received by the assessee as ‘royalty’. The assessee contended that the amount was paid for international telecom connectivity charges to the International telecom operators for the services utilized by WNS India outside India, and claimed it as reimbursement of cost, without any mark up. As the assessee was engaged in the business of providing software and IT enabled services to clients located outside India, WNS India availed the services of the domestic as well as International telecom operators including the telecom operators to whom the assessee had made payment on behalf of WNS India, for transmitting the data from WNS India to the customers located outside India. Before the Tribunal, it was urged by the department that after the insertion of Explanation (5) by the Finance Act, 2012, the definition of royalty is extended to cover such payments. It was held that the term “royalty” has been defined in the Double Taxation Avoidance Agreement (‘DTAA’ or ‘the treaty’) between India and USA, as per Article 12(3), and such definition of the term “royalty” as per this Article is exhaustive. Pursuant to the insertion of Explanation (5) by the Finance Act, 2012, no amendment has been made in the DTAA to bring the definition of royalty at par with that provided under the Act. Relying on the decision of Supreme Court in the case of CIT v. P.V.A.L. Kulandagan Chettiar (2004) 267 ITR 654(SC) and High Court of Bombay in CIT v. Siemens Aktiongesellschaft (2009) 310 ITR 320 (Bom.), it was held that if the provisions of the Treaty are more beneficial to the assessee than under the domestic law, the assessee shall be entitled to the beneficial provisions of the Treaty. It was thus held that if a particular term has been specifically defined in the Treaty, the amendment to the definition of such term unPage 2 of 13
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der the Act, would have no bearing on the interpretation of such term in the context of the Convention. It was further held that the relevant payment cannot be considered as royalty even under the amended provisions of the Act, and further, since the same was recovered from WNS India without any mark up, no taxation is possible even under Article 7 of the DTAA as ‘business profits’. II. Amount deposited in PLA allowed under Section 43B. In the case of CIT v Maruti Suzuki India Limited (High Court of Delhi) – ITA Nos.903/2011, 993/2011 and 1029/2011, Revenue challenged the Tribunal’s decision of allowing the amount, deposited by the assessee in the Personal Ledger Account (PLA) for excise duty purposes, under Section 43B of the Income-tax Act, 1961. Under Section 43B of the Act, certain deductions are allowed only on the basis of its actual payment. The main argument raised by the Revenue in this case was that the amount deposited into PLA is not against any manufactured goods and accordingly could not be allowed as a deduction. The revenue contented that allowability under Section 43B is only attracted when a deduction is “otherwise allowable under this Act” i.e. the restriction brought about by Section 43B that cash must be actually paid, does not mean that other conditions provided in law have been dispensed with. On behalf of the assessee, it was emphasized that the levy of excise is on goods manufactured and what is mandated by Rule 173G of Central Excise Rules is the precondition for release or clearance of goods from the factory. Accordingly, the assessee or other manufacturer had no option but to pay the amounts into PLA as a precondition for their removal and further sale. It was thus submitted that these credits in PLA were for finished goods which had not been cleared by the end of the financial year. The Hon’ble High Court relying on the decision of Calcutta High Court in Paharpur Cooling Towers v. CIT and Delhi High Court’s decision in CIT v Modipon Limited 334 ITR 106 upheld the contentions of the assessee. The Hon’ble High Court further observed that in the present case, the assessee had no option but to keep the account (PLA) in respect of each excisable product as per Rule 173G, and held that the arrangement prescribed by the rule is both a collection mechanism – dictated by convenience, as well as mandatory. Accordingly, the order of Tribunal in allowing the claim of deduction u/s 43B was upheld. III. Grossing up for the purpose of deduction of tax at source in a case where payment is to be made net of taxes to be done at the rates in force and not @ 20% where PAN is not available Where under an agreement or arrangement, tax is to be borne by the person by whom the income is payable i.e. payment is to be made net of taxes, section 195A requires that, for the purposes of deduction of tax at source, such income shall be increased to such amount as would after deduction of tax thereto at the rate in force for the financial year Page 3 of 13
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in which such income is payable, be equal to the net amount payable under such agreement or arrangement. Therefore, it is incumbent on the payer to gross up the amount for the purpose of deduction of tax at source. However, in a case, where the assessee does not have any PAN, the applicable rate for withholding taxes is governed by the provisions of section 206AA. Recently Bangalore Tribunal in the decision in the case of Bosch Ltd. vs. Income Tax Officer, International Taxation, Bangalore [2012] 28 taxmann.com 228 (Bangalore – Trib.) considered a similar issue where the applicable rate of withholding tax was 20% under section 206AA. It was held that for the purpose of deduction of tax at source in a case where payment is to be made net of taxes, the amount payable should be grossed up at the rates in force for the financial year in which such income is payable, and not at the rate at which tax is to be withheld i.e. in a case where PAN is not available, the rate of 20% as applicable u/s 206AA of the Income Tax Act, 1961 (‘Act’) will not apply. IV. Depreciation allowed on purchase of ‘clientele’ In the case of Indian Capital Markets Private Limited vs. DCIT (Mumbai ITAT), ITA No.2948/2010 and 4851/2010, cross appeals were filed by the assessee and the revenue against the same order of CIT(A) (‘Commissioner of Income Tax – Appeals’) pertaining to Assessment Year 2006-07. In the appeal filed by the assessee, the assessee challenged the order of the CIT(A) in confirming the disallowance of depreciation on intangible asset, booked as purchase of goodwill. The assessee was a share broker and had purchased entire clientele business of M/s. Ashmavir Financial Consultants Private Limited (AFC). On the said purchase, the assessee claimed depreciation @ 25% considering the expenditure in the nature of goodwill. The AO disallowed the claim for depreciation holding that the M/s AFC which was a sub broker, could not independently do the business in view of the regulatory changes brought in by the Stock Exchange by which no sub broker was allowed to issue the bills. The AO further observed that AFC was not a member of the stock exchange and therefore it could not independently do the business. The AO was of the opinion that depreciation is allowable only to assets which keep depreciating over a period of time due to damage, wear and tear, and obsolescence, whereas “client” do not depreciate and as such depreciation is not allowable. The CIT(A) while upholding the order of the AO further held that the assessee had not paid the aforesaid sum for acquiring the goodwill, rather the same had been paid for extinguishment of M/s AFC and for using the services of its Promoter-Director as an employee of the assessee company. The CIT(A) thus concluded that the payment is neither for goodwill nor is in the nature of payment for any commercial right.
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The Tribunal considering the above factual matrix, provisions of Section 32 and relying on the decision of High Court of Delhi in the case of Areva T&D India Limited v. DCIT 2012 345 ITR 421 and DCIT v Weizman Forex Limited (Mumbai Tribunal) and decision of the Supreme Court in the case of CIT v Smifs Securities Limited (2012) 24 Taxman.com 222, held that purchase of the clientele business by the assessee from AFC is a right which can be used as a tool to carry out the business. It further held that even if the above factual matrix is seen from the angle of purchase of entire marketing network by the assessee from AFC, the assessee is still eligible for depreciation. On cross appeal filed by the department on the issue of deletion of the addition made by the Assessing Officer on account of non-deduction of TDS on payment by the assessee for Bloomberg Data Services charges, the Tribunal, considering that the payment was made for terminal charges for online information and database access and retrieval services (which was a subscription of financial e-magazine), held that payment was not subject to TDS and accordingly no disallowance was permitted. Recent Notifications I. No deduction of tax at source in certain cases By the Finance Act, 2012, a power was conferred on the Central Government vide sub section 1F of section 197A to notify certain payments made to specified institutes/class of institutions on which there will be no deduction of tax. In exercise of such power, the Central Government has notified, the payments of the nature specified below, on which there will be no deduction of tax, if such payments are made by a person to a bank listed in the Second Schedule to Reserve Bank of India Act, 1934 (excluding a foreign bank).       



bank guarantee commission; cash management service charges; depository charges on maintenance of DEMAT accounts; charges for warehousing services for commodities; underwriting service charges; clearing charges (MICR charges); credit card or debit card commission for transaction between the merchant establishment and acquirer bank.



[Source: Notification no.56/2012 (F. NO. 275/53/2012-IT (B)), dated 31-12-2012] II. Sint Maarten notified as specified territory In exercise of the powers conferred by Explanation 2 to section 90 of the Income- tax Act, 1961, the Central Government has notified Sint Maarten, a part of Kingdom of Netherlands, a 'specified territory' for the purposes of the said section. [Source: Notification No. 54/2012 dated 17th December, 2012] Page 5 of 13
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III. Frequently Asked Tax Questions by Qualified Financial Institutions issued by CBDT Central Board of Direct Taxes (‘CBDT’) has issued Frequently Asked Tax Questions with a view to help Qualified Financial Institutions (‘QFIs’) to get generic understanding of the tax framework in India. The questions include rights and obligations of QFIs, tax related responsibilities of Qualified Depository Participants, queries relating to issue of PAN for QFIs, set-off and carry forward of losses, matters relating to Tax Deduction at Source and other issues. [Source:http://www.incometaxindia.gov.in/archive/FAQs_for_QFIs_24122012.pdf]



Indirect Tax Service Tax I. Extension of Mega Exemption Notification The Government has added entry 26A to the Mega exemption Notification thereby exempting the service tax on services of life insurance business provided under the following schemes:  



Janashree Bima Yojana (JBY);or Aam Aadmi Bima Yojana (AABY);



[Source: Notification No. 49/2012, dated December 24, 2012] II. Restoration of description of taxable services and accounting codes for Service Tax registration and payment of service tax Vide Notification No 19/2012 dated June 5, 2012 effective from 01.07.2012, the negative list of services was introduced and accordingly, applicants seeking registration as a Service Tax assessee were required to register under the service category ‘All Taxable Services Other than in the Negative List’. However, now the Government has restored the description of specific taxable services and accounting codes for service tax registration and payment of service tax purpose only and all new applicants are now required to indicate the service(s) from out of the 120 categories listed. Henceforth, the Service Tax Registration Certificate (ST 2) will display the specific services for which the assessee is registered along with the new Accounting Codes. Accordingly registrations obtained under the positive list approach i.e., the old registrations continues to be valid.
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Those assessees, who had registered with the department after 01.07.2012 under the ‘All taxable services other than in the Negative List’ category should amend the taxable service details now and opt for relevant description/s from the list of 120 services. After approval, a new Registration Certificate (ST2) will be issued online displaying the list of services chosen by the assessee along with the new Accounting Codes. The existing registration number will, however, remain unchanged. [Source: Notification No 48/2012, dated November 30, 2012 read with Circular No 165/16/2012, dated November 20, 2012]



Foreign Exchange Management Act I. Review of all in cost ceiling – Trade Credits & External Commercial Borrowings. Under the existing provisions of the Foreign Exchange Management Act, 1999 (‘FEMA’), the all-in-cost ceiling prescribed for trade credits is as follows:



Maturity Period



All-in-cost over 6 month LIBOR*



Up to one year 350 bps More than one year and up to three years



*for the respective currency of credit or applicable benchmark



The abovementioned ceiling was applicable till September 30, 2012. It has been decided by RBI that the said all-in-cost ceiling will continue to be applicable till March 31, 2013 and shall be subject to review thereafter. Under the existing provisions of FEMA, the all-in-cost ceilings prescribed for External Commercial Borrowings (‘ECBs’) are as follows: Average Maturity Period



All-in-cost over 6 month LIBOR*



Three years and up to five years



350 bps



More than five years



500 bps



*for the respective currency of credit or applicable benchmark
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The abovementioned ceilings were applicable till September 30, 2012. It has been decided by RBI that the said all-in-cost ceilings will continue to be applicable till March 31, 2013 and shall be subject to review thereafter. [Source: A.P. (DIR Series) Circular No. 58 & 60 dated December 14, 2012] II. Trade credits for import into India Under the existing provisions of FEMA, companies in infrastructure sector are allowed to avail of trade credit upto a maximum period of five years for import of capital goods, subject to the condition that, the trade credit must be ab initio contracted for a period not less than fifteen months and should not be in the nature of short term roll overs. On a review, it has been decided to further relax the condition of ‘ab initio’ buyers’ credit from fifteen months to six months for existing trade credits. However, for future trade credit, the condition regarding ‘ab initio’ buyers’ credit for fifteen months shall continue to be applicable. [Source: A.P. (DIR Series) Circular No. 59 dated December 14, 2012]



III. External Commercial Borrowings for the low cost affordable housing projects It has been decided by the RBI to allow External Commercial Borrowings (‘ECB’) for low cost affordable housing projects as a permissible end-use, under the approval route. Developers / Builders for low cost affordable housing project and Housing Financing Companies (‘HFCs’)/National Housing Bank (‘NHB’) proposing to finance prospective owners of for low cost affordable housing can avail of this facility. In this regard, the salient features are as follows: 
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A low cost affordable housing project is defined as a project in which at least 60% of the permissible FSI would be for units having maximum carpet area up to 60 square meters. Slum rehabilitation projects are also eligible under this scheme. Developers with proven financial track record based on prescribed criteria shall qualify for availing ECB for low cost affordable housing projects. HFCs satisfying inter alia the following conditions can avail of ECBs for financing prospective owners of low cost affordable housing: Minimum paid up capital, as per the latest audited financials, should not be less than INR 50 crore and minimum Net Owned Funds (‘NOF’) for the past three financial years should not be less than INR 300 crore. ECBs can be availed within HFC’s borrowing limit of 16 times their NOF Net non-performing assets should not exceed 2.5% of the net advances The maximum loan amount shall be capped at INR 25 lakhs for an individual buying a housing unit, the cost of which shall not exceed INR 30 lakhs ECB proceeds shall be utilized only for low cost affordable housing projects and shall not be utilized for acquisition of land. Builders/ developers meeting the eligibility criteria would be required to apply to NHB. NHB shall act as the nodal agency and on being satisfied with the projects’
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eligibility as a low cost affordable housing project, shall forward the application to RBI for consideration under the approval route. Eligible borrowers under this Scheme would not be permitted to raise Foreign Currency Convertible Bonds. The aggregate limit of ECBs that can be raised by the eligible borrowers under this Scheme is capped at USD 1 billion for the Financial Year 2012-13, which shall be subject to annual review.



 



[Source: A.P. (DIR Series) Circular No. 61 dated December 17, 2012]



Corporate Laws I. Note on Companies Bill, 2012 The Companies Bill, 2012 was passed in the Lower House of the Parliament (Lok Sabha) on 18th December 2012. The Bill will now have to be passed by the Upper House of Parliament (Rajya Sabha) at the forthcoming session and thereafter will require the assent of President of India, after which it will be notified by the Central Government to replace the existing Companies Act, 1956. The Bill is divided into 29 chapters and contains 470 clauses and 7 schedules. The Bill strives to provide legislation which interalia deletes the outdated provisions of Companies Act, 1956, to modify various existing provisions and to introduce new provisions in alignment with the current economic, legal and business scenario. However, the Bill is subject to subordinate legislation wherein the Central Government is authorised to prescribe necessary rules, for various provisions, in order to implement those provisions. The following are the salient features of the Companies Bill, 2012:        
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Maximum number of members in a private company increased to 200 from the present 50 members Concept of One Person Company introduced for the first time; the said company to be formed as a private company Articles may contain ‘provisions of entrenchment’ in the articles of association Cancellation of registration by Tribunal; if it is proved that the company got incorporated by furnishing false information Voting through electronic means by members at meetings Secretarial standards given statutory recognition; every company to observe secretarial standards on general meetings and board meetings Consolidated financial statements mandatory if a company has one or more subsidiaries (subsidiaries includes associates and JV) Corporate Social Responsibility (CSR) obligations for every company having net worth of Rs.500 crores or more or turnover of Rs.1000 crores or more or net profit of Rs.5 crores or more during any Financial Year. If Company fails to spend the required amount, reasons thereof to be stated in the Directors’ Report
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Internal audit made mandatory for prescribed class of companies by CA/CWA/ other professional, as decided by Board Company to appoint auditors at its first AGM for a tenure of 5 years subject to ratification by members at every AGM instead of annual appt. Mandatory rotation of auditors for listed companies and other prescribed companies LLP may be appointed as auditors Auditing Standards made mandatory; auditing standards to be recommended by ICAI in consultation with National Financial Reporting Authority Prescribed class of companies to have at least one woman director on mandatory basis Each and every company to have at least one director who has stayed in India for 182 days or more in previous calendar year Participation of directors in board meetings by video conferencing Provision made for resignation of directors; a director to forward a copy his resignation letter directly to ROC Secretarial audit made mandatory for listed and other prescribed companies by a CS in practice Single forum and shorter merger process for small companies and holding and wholly owned subsidiary company Cross border merger allowed ‘Squeeze out provisions’ – purchase of minority shareholding by acquirer on becoming holder of 90% or more shares Class action against oppression and mismanagement of companies by members / creditors / shareholders / depositors before Tribunal Registered Valuers for valuation of any property, stock , shares, goodwill, net worth, assets etc. of the company Company may, after satisfying all its liabilities, by a special resolution, apply to ROC for removal of its name from Register of Companies Classification of objects in the MOA as (i) main objects (ii) incidental objects (iii) other objects has been done away with Some new definitions added like Associate company, CEO, CFO, Independent director, foreign company, KMP, promoter, small company, private placement, fraud etc Scope of ‘Officer in default’ widened, even CFO, share transfer agents, merchant bankers etc. included Financial year defined as the period ending 31st March every year Constitution of National Financial Reporting Authority (NFRA) instead of National Advisory Committee on Accounting Standards (NACAS) Central Government to prescribe restrictions in respect of layers of subsidiaries for any class of companies. Requirement of obtaining CG approval for related party transactions has been removed. Instead, it would require prior approval of members by special resolution in case of companies having prescribed paid-up capital or value of transaction exceeding prescribed limits.
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Provident Fund I. The Employees Provident Fund and Miscellaneous Provisions Act, 1952 read with The Employees Provident Scheme, 1952 



Coverage The Act applies to establishments employing 20 or more persons and engaged in industry as notified under the Act. The Act may be extended to other establishments employing 20 or more persons, as may be notified by the Central Government.







Rate of Contribution 12% of basic wages, Dearness allowance, cash value of food concession, retaining allowance, conveyance allowance, medical allowance or any other special allowance payable to all employees. It will include all such allowance which is universally, necessarily and ordinarily paid to all employees by virtue of definition of ‘Basic wages’ in the Act. Basic wages is defined to mean all emoluments which are earned by an employee while on duty, unless specifically excluded. But it does not include house rent allowance, overtime allowance, bonus, commission or any other similar allowance. It is also not payable on leave encashment or any special incentives. However, the rate of contribution is 10% in respect of the following categories of establishments:







-



Any establishment covered prior to 22.9.97 in which less than 20 persons are employed



-



Any sick industrial company as defined in Clause (0) of Sub-Section(1) of Section 3 of the sick industrial companies ( special provisions ) Act 1985 and which has been declared as such by the Board for Industrial and Financial Reconstruction.



-



Any Establishment which has at the end of any financial year accumulated losses equal to or exceeding its entire net worth



-



Any Establishment engaged in manufacturing of (a) Jute, (b) Beedi, (c) Brick, (d) Coir (other than spinning sector), (e) Guar Gum Industries/ Factories.



Ceiling for the Coverage The contribution is generally limited to a maximum of Rs. 6500 per month (applicable to employees other than International Workers), unless higher contributions are agreed by the employer and employees and a joint request made to the concerned officer in the office of Provident Fund (‘PF’) Commissioner. The above statutory requirements may be kept in view for compliance
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While the above briefly outlines the statutory provisions as applicable, recently the Central Provident Fund Commissioner (Ministry of Labour and Employment, Govt. of India) issued a circular letter dated 30th November 2012, which deals with the components of salary to be included while calculating PF contribution. The circular is mainly aimed at employers who “split up” basic salary of employees to reduce their contribution. The PF office has thus issued this circular detailing the departmental procedure for initiation of inquiry, assessment and action to be taken against erring establishments etc. to regulate the calculations of PF and bring about an uniform definition of the term ‘basic salary’.



It may be noted that the above circular letter has not laid down any new provisions to the statutory provisions on contribution. It deals with only procedural aspects of assessment etc. However, this circular seems to have generated some confusion and there is a subsequent media report clarifying that the Union Labour and Employment Minister has decided to keep it in abeyance. A circular to that effect is awaited from the office of the Central Provident Fund Commissioner. In any case, as stated above the said circular has not laid down any new law. [Source: HO No. 7(1)2012/RCs Review Meeting/345 dated November 30, 2012 by the Employees Provident Fund Organization, Ministry of Labour & Employment, Govt. of India] II. Government of India allows refund of Provident Fund accumulations for expatriates from Social Security Agreement countries With effect from November 01, 2008, coverage under the Indian Provident Fund regulations was extended to foreign nationals working in establishments in India. Earlier, the International Workers (‘IW’) were entitled to withdraw the amount lying to their credit on completion of their employment after attaining 58 years of age. Further, the amount was payable to the credit of IWs bank account in India. According to a recent notification, the IWs who are covered under a Social Security Agreement between India and any other country can withdraw their accumulated PF balances under Employees Provident Fund Scheme on ceasing to be an employee in an establishment covered under the Employees Provident Fund Act. The Amendment further allows the PF balances to be paid to the IWs bank account directly or through the employer. [Source: Notification No. G.S.R. 744(E) dated October 05, 2012 by the Ministry of Labour & Employment, Govt. of India]
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Important dates to remember Topics



Due by



Deposit of TDS for the month January, 2013



February 7, 2013



Deposit of Service Tax for Companies for the month of January, 2013



February 5, 2013 (by e-paymentFebruary 6, 2013)



Publisher WTS India Private Limited www.wts.co.in Author WTS India Private Limited 1-H, Vandhna 11, Tolstoy Marg New Delhi - 110 001. India



Disclaimer: This Newsletter is for client circulation only. The contents of this document are for informational purposes only and do not constitute ‘professional advice’. The contents are intended but not guaranteed to be correct and WTS India P Ltd. disclaims all liability to any person for any loss or damage caused by errors/omissions whether arising from negligence, accident or any other cause.
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