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Advisory Commission on Intergovernmental Relations In its 1993 report, the Winter Commission gave direction to the federal government in the area of health policy in its analysis of the federal grant system (ACIR 1978). and Medicaid: lead, follow, or get out of the way. This article examines how the federal government responded to There is another important and less examined component in play as well. This is the idea of policy learning. that advice, speciﬁcally asking what has happened in the It is one thing to enact national legislation as a way to allocation of responsibility in health policies take credit for solving problems between 1993 and 2006. In short, facing the constituents of both unlike the suggestion that there It is one thing to enact national national and state elected oﬃbe a better-deﬁned direction in cials; it is another for national federal–state policy assignments legislation as a way to take policy makers to “learn” from in health, the ensuing years have credit for solving problems resulted in more of the same. facing the constituents of both state experiences in making their decisions. The notion of policy The authors examine what has national and state elected learning has been documented in happened, particularly focusing oﬃcials. It is another for the horizontal diﬀusion, whereby on vertical diﬀusion—where the national policy makers to states learn from other states states have acted ﬁrst—and on the role of policy learning in federal “learn” from state experiences in what works and what does not work in a speciﬁc policy (Kile decision making. They ﬁnd little making their decisions. 2005; Mintrom and Vergari recognition of policy learning in 1998). It has not been subjected recent federal health laws—even in areas in which state experience was extensive. The federal to such rigorous examination in vertical diﬀusion, whereby the national government learns from states. government is leading in some health policies—but it is When scholars do try to track such policy learning, leading without learning. they tend to ﬁnd little evidence that federal policy adoptions are based on state experiences. he U.S. Constitution provides little guidance on the allocation of functions in the United We pursue vertical diﬀusion and explore whether this States, which has led to changing governmental assignments over time and place (Beer 1993; Elazar process results in the federal government leading or following in one issue area by examining major federal 1994; Zimmerman 1992). Federalism theory provides little help. Early scholars of ﬁscal federalism dealt with legislation in health policy adopted since 1993. In its normative issues of “which governmental levels should report issued that year, the National Commission on do what,” but the classiﬁcation and allocation of func- the State and Local Public Service (the Winter Commission) urged Congress to be more consistent in tions by purpose proved diﬃcult to apply and incomhealth policy—either providing leadership, following patible with political factors (Musgrave 1959; Oates the states, or getting out of the way so that the states 1972). Paul Peterson (1995) recognized the imporcould act. However, the legislative theory of federaltance of politics in federalism by coining the term ism would predict that this rationalization would be “legislative theory,” in which the federal system is diﬃcult, if not impossible, for Congress to follow. We shaped by political needs. The desire for reelection examine the choices Congress makes in health policy leads oﬃcials to enter new program areas as a way to regarding allocation of functions and whether policy take credit or seek votes from constituencies (Volden 2005). The importance of credit taking in understand- learning is occurring in these areas. We examine six ing the national government’s desire to “enter” areas in health laws, speciﬁcally analyzing state participation in the process and the evidence of state experience in the which state policies existed was also recognized by the
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legislative history of the law. In short, does upward diﬀusion of ideas occur through policy learning? We focus on Congress and congressional learning. While executive branch decisions are certainly important in health policy and other areas, we believe that Congress is a logical venue for studying vertical diﬀusion. Members represent constituents who are citizens of states and beneﬁt from state health policies. Members often have served in state legislatures or as other state oﬃcials and bring ﬁrsthand knowledge on the value of state policies in general and of speciﬁc policies. Finally, Congress is a reasonable study venue because the laws and their legislative histories provide considerable information on the various policy options considered over time and in ﬁnal enactments, and congressional hearings oﬀer a means of identifying and quantifying the contributions of state oﬃcials through their testimony. Health is a particularly good issue area for this analysis because it is extraordinarily intergovernmental and does not ﬁt well in a rational allocation of functions. There are no good models for whether most health issues—be it technology, funding, quality, or services to the elderly—should be solely federal, solely state, or a mixture. So, functional allocations are diﬃcult to assign; what may be left is legislative federalism or intergovernmental politics of credit taking. In this article, we focus on the choice of leading or following. The category of getting out of the way is not applicable to the research design employed here. There are a number of health issues on which the federal government has acceded to state policies by failing to adopt federal health policies. Most prominent in this category are medical malpractice and the regulation of managed care entities (commonly called the “managed care bill of rights”). In these areas, the choices were not deliberate—that is, the federal government did not decide this should be a state issue. Rather, Congress simply could not agree on legislation in these areas—in large part because of strong interest groups on both sides (Weissert and Weissert 2006) Policy Learning The rationale of vertical diﬀusion rests on the idea of policy learning. The notion of policy or social learning is not a new one to public policy scholars. Deutsch (1966) discussed policy learning in terms of the role of feedback in enhancing government’s learning capacity. Heclo (1974) looked at how political learning resulting from experience leads to behavior change reﬂected in new policies. Rose (1993) called social learning tested ideas borrowed across time (from previous experiences) and space (from the experiences of governments in other settings). The ﬁrst aspect might be best viewed as policy legacies, where experiences and structure put in place might inﬂuence future



actions within a given venue. The second is more applicable here—learning from governments in other settings—for example, national governmental learning from states. May (1992) distinguished among types of policy learning. Instrumental policy learning is key to vertical (and horizontal) diﬀusion. This entails lessons about the viability of policy instruments or implementation designs. The other two types of learning deal with social construction and political learning about policy processes and prospects. Schneider and Ingram (1988) noted that policy designs were often copied, borrowed, or “pinched” from similar policies in other locales. The search for policy design might well include experiences from states that have acted to deal with similar problems. One would assume that state experiences would be especially valuable because they involve shared constituents and the ideological and political constraints are similar (as opposed to policies that were devised by policy analysts but untried or policies from other countries). This might particularly be the case in a highly visible and intergovernmental policy such as health. However, Thompson and Burke (2007) examined policy learning in section 1115 Medicaid demonstration waivers and found only modest support for states serving as laboratories of policy learning there. In the federal deliberations of national health insurance, Mark Peterson noted that “much of what was actually proposed and deliberated as potential reform (over nearly a half century), had more to do with theory and chalkboard than with actual experience and the lab coat” (1997, 1078). While instrumental learning would seem the norm and a natural for ﬁrst- and second-level changes in a federal system, there has been little study of whether intergovernmental learning in fact occurs. What has been done has been under the rubric of vertical diﬀusion. Vertical Diffusion In intergovernmental policy analysis, horizontal diﬀusion—whereby states learn from each other—is well studied and documented (Berry and Berry 1990; Grey 1974; Mintrom and Vergari 1998; Walker 1969). States learn from other states, often through national associations of elected and appointed oﬃcials and interest groups. Vertical diﬀusion—whereby lessons learned by the states are then passed on to national legislation—is less well documented. The notion of vertical diﬀusion goes back decades to two prominent scholars. The conception of states as “laboratories of democracies,” attributed to U.S. Supreme Court Justice Louis Brandeis, implies that states learn from each other and that the federal government learns from states (see New State Ice Co. v. Liebmann, 285 U.S. 262 [1932], 311).1 E. E. Federalism and National Health Policy S163



Schattschneider (1960) posited that groups that were unable to prevail at one level or venue might “widen the scope of conﬂict” and seek action in another venue as a way to achieve their ends.



We expect to see instrumental policy learning occur through congressional testimony from state oﬃcials. When states have had experience with similar policies, we expect to see policy learning occur and federal law reﬂect that learning. It is also important to note, as we Boeckelman (1992) examined a do in the cases, that in a number wide range of federal laws to of examples, the states actively determine state or local inﬂu. . . we expect to see that when sought new federal policy, generence. He found little and conally of the type to provide more there is substantial state cluded that the incidence of funding to the states, but also experience, national policy will sometimes to set national stanstate–federal diﬀusion was limfollow state experiences. ited. Mossberger (1999), in a dards in areas in which states felt case study of enterprise zones, they were unable to act on their also found limited support that own. Returning to the Winter the national government learned from the experiences Commission terminology, we expect to see that when of 40 states with enterprise zones in writing its own there is substantial state experience, national policy empowerment zones legislation. What learning did will follow state experiences. When the states are take place involved generalizations about the state encouraging national leadership and when there is programs. She concluded that knowledge held by minimal state experience, we expect to see national most of the federal participants she interviewed inpolicy provide leadership. volved only one or two generalizations about state zones and that what diﬀused was summary informaTo get a sense of the opportunity for policy learning, tion rather than a model program, or even fragments we examine testimony from state oﬃcials, and we of particular state programs. Rabe (2007) looked at expect to see components in the law that reﬂect those congressional hearings on climate change between state experiences.2 At this stage in the analysis, we are 1989 and 2006 and found only two hearings featuring only looking at whether policy learning took place state experiences—ignoring what he called the evolvand how it was evidenced in the federal law. Though ing body of state practice in climate change. Thompson we hope to analyze the policies more fully to underand Burke (2007) examined policy learning in Section stand which types of policies are most likely to pro1115 Medicaid demonstration waivers and found vide policy learning and what other factors aﬀect the only modest support for states serving as laboratories likelihood of federal involvement, that task is beyond of policy learning there. the scope of this article. Shipan and Volden (2006) examined the upward diﬀusion between local and state governments and found that professional state legislatures and those with active interest groups and advocates were most likely to enact legislation that “snowballed” up from the local levels in smoking prevention. Although they did not address the policy learning component in this study, it makes sense that interest groups would share local experiences and professional staﬀ would make use of that information. Baumgartner, Gray, and Lowery (2007) found a linkage between interest group mobilization at the state level and congressional hearings on a particular issue. One problem in these studies is how to measure policy learning from the states. Boeckelman looked at major national policies adopted by Congress between 1987 and 1990; Shipan and Volden looked at the adoption of state laws similar to those of local ordinances. Mossberger relied on interviews with federal actors. In our analysis, we are looking at components of laws (like Boeckelman), but in one policy area (health). We are also looking at evidence of information sharing provided to Congress through hearings. We examine the presence of state oﬃcials at these hearings and the nature of their recommendations to Congress. S164
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Federal Laws since 1993 We examined all federal laws in health enacted between 1993 and 2006 (see table 1) the Congressional Quarterly Almanacs’ reportage of the health legislation for each year. We started in 1993 because that was the year of the Winter Commission report, in which much frustration was expressed about the rather haphazard federal role in major policy issues such as health. We focused only on those health bills that were signed into law. Over the 13-year period of seven Table 1 Health Laws and Intergovernmental Issues, 1993–2006 Health Laws



Intergovernmental Health Laws



103rd Congress 104th Congress 105th Congress 106th Congress



1 2 3 2



0 1 1 2



107th Congress 108th Congress



1 2



1 1



109th Congress



6



2



17



8



Total



IGR Issues None HIPAA SCHIP Disability beneﬁts Drug importation Bioterrorism Medicare prescription drugs Medicare errors, Medicaid overhaul



Source: Congressional Quarterly Almanacs, 1993-2006.



Congresses, there were 17 such laws. We then subdivided the health laws into those with intergovernmental impacts. There were eight laws in this category. (This includes one major law included in an omnibus budget bill and one that was an amendment to another bill.) We decided to focus our analysis on new areas for federal health policy, not renewals or alterations of existing provisions. This deﬁnition led us to omit the disability beneﬁts law in the 106th Congress, even though it provided grants to states for outreach programs in an existing program, and a revision of the Medicaid program in the 109th Congress. What is perhaps surprising is both the relatively small number of health laws and the even smaller number of intergovernmental health issues. Many of the laws deal with purely national issues—Federal Drug Administration reforms, Medicare managed care, and food labels. In these areas, the federal government operates alone—one assumes leading the way. We are most interested in the laws that have an intergovernmental dimension. These are the measures for which we should expect to see vertical diﬀusion and policy learning: the Health Insurance Portability and Accountability Act of 1996 (HIPAA) (P.L. 104-191), the State Children’s Health Insurance Program (SCHIP) (P.L. 105-33), bioterrorism (P.L. 107-188), drug importation (P.L. 106-387, 108-173), Medicare prescription drugs (P.L. 108-173), and medical errors (P.L. 109-41). In each of the following cases, we examine what intergovernmental provisions were contained and what evidence of policy learning can be gauged from state testimony and the choices made in the ﬁnal version of the law. It is important to note that in several of the six measures, state oﬃcials were supporting a new federal role. In the case of SCHIP, the states sought funding for their programs; in HIPAA and drug importation, they sought federal oversight in an area they were prohibited from regulating; in Medicare prescription drugs, they sought federal takeover of the state portion of the program. In these and other areas, however, we should expect the federal laws to reﬂect state experiences—particularly in the four areas in which that experience was extensive (HIPAA, SCHIP, prescription drugs, and medical errors). We recognize that these expectations do not include possible determinants such as the salience and complexity of the issue and interest group support. Thus, these expectations are rather one-dimensional, reﬂect-



ing state experience and desires. Nevertheless, this is a place to start and allows us to analyze the cases in a straightforward manner. HIPAA: Leading and Learning The Health Insurance Portability and Accountability Act of 1996 (known popularly as HIPAA) is well known to Americans because of its privacy provisions, which require patients to specify those who have access to their medical records. The law also improved the portability and continuity of health insurance coverage; included provisions to combat waste, abuse, and fraud in health insurance; promoted the use of medical savings accounts; improved access to long-term care; and simpliﬁed the administration of health insurance. Less well known are its far-reaching intergovernmental provisions, which brought the federal government into insurance regulation for the ﬁrst time, stripping states of their long-held authority over insurance markets.3 The states were very much engaged in the formation of the new federal law, with the national association representing state insurance commissioners taking the lead in encouraging the national law as a way of regulating insurers that previously had been unregulated. One of the intergovernmental issues of concern during the debate over HIPAA was the Employee Retirement Income Security Act of 1974 (ERISA), which preempts state regulation of health insurance provided by large companies that self-insure. State law cannot require large self-insured employers to cover certain procedures, insure high-risk groups, or make health coverage available to workers. Virtually every state comprehensive health care reform runs afoul of ERISA when applied to large ﬁrms. In 1974, when the law was passed, a small number of health plans were self-insured; today, between 33 percent and 50 percent of the nation’s employees are in selfinsured plans (Weissert and Weissert 2006). In response to ERISA, states focused on regulating the insurance market for small employers. By 1996, most states had approved extensive health insurance market regulations for the small-group market, and more than half had exercised similar oversight of the individual market (Ladenheim 1997). Speciﬁc to the 1996 bill, ERISA prohibited states from imposing portability and preexisting condition exclusions when a person changes jobs involving a ﬁrm that is exempt from state regulation. The key state experts and the group most engaged on HIPAA was the National Association of Insurance Commissioners (NAIC), made up of the chief insurance regulatory oﬃcial from every state and territory in the United States. This group has long been active in designing and encouraging model state laws, rules, and regulations and writing white Federalism and National Health Policy S165



papers to coordinate regulatory policy. It also closely monitors the implementation of legislation such as HIPAA, asking for state experiences with the law and passing on those experiences and its own positions to the executive branch and Congress. In contrast, groups representing state elected oﬃcials such as legislators and governors often lack the resources to closely monitor every law aﬀecting their constituencies and do not generally oﬀer model state laws. Dinan (1997) noted that state lobbying is most eﬀective when state oﬃcials can claim expertise in an area and when members of Congress are interested in beneﬁting from this expertise. In this case, there was enormous state expertise and a deﬁnite lack of federal knowledge, given that the federal government had never regulated health insurance. NAIC supported a federal law that would provide regulation over ERISA-exempt ﬁrms and their employees who change jobs. However, NAIC wanted to ensure that the federal law would refrain from restricting state innovation, support demonstration projects to states, and not impose restrictions that would impede state-based reforms. The law did leave in place many of the innovative protections that states had developed, and it retained much of the states’ experience in regulating the health insurance market. But there were some losses as well. The federal law provided what is known as a “partial preemption”—giving states the opportunity to comply and enforce HIPAA following federal guidelines in the individual insurance market. In this case, the law called for enactment of the NAIC model acts or standards or meeting federal guidelines such as creating a mechanism for ﬁnancial subsidies to high-risk individuals with prior group coverage. If states did not adopt one of the speciﬁed options, the federal government would enforce a new minimum federal standard. Only three states did this following enactment of the law (Angoﬀ 1997). HIPAA allows state laws to apply in the area of small-group coverage unless they prevent the application of an HIPAA requirement. Weaker state laws, however, were preempted.4 Overall, state insurance commissioners were pleased with the HIPAA provisions; however, they raised concerns over the removal of state jurisdiction over multiple employer welfare arrangements—an area in which states had argued that their provisions were eﬀective. Indeed, the U.S. Department of Labor conﬁrmed that it did not have the personnel to provide adequate oversight over this market, in which there was a history of fraud before state regulations (Ladenheim 1997). States also complained that the eligibility criteria for the individual insurance provisions were so stringent that many needy consumers would not be covered. (In Missouri, for S166



Public Administration Review • December 2008 • Special Issue



example, only 3,000 individuals qualiﬁed under the new federal law.) The federal law does not preempt state laws that provide shorter preexisting condition waiting periods, longer lapses in coverage, longer enrollment periods, and shorter waiting periods for new HMO enrollees. NAIC worked closely with congressional staﬀ and members, and many features in HIPAA were based on state laws on small-group and individual coverage. Interestingly, state oﬃcials were not frequently seen at hearings (see table 2), and the authorization of grants and demonstration grants to states contained in legislation introduced early in the policy consideration was not in the ﬁnal version. There was evidence, however, that state experience and particularly the work of the NAIC were recognized and valued. While the law represents a major new incursion of the federal government into an area previously occupied only by state regulators, states were not lobbying against the new role, largely because their hands were tied by another federal law, ERISA, which has remained unchanged since its passage over three decades ago. The result was a mixed bag for states. However, HIPAA was clearly a case in which the federal government did take the lead and did learn from the states, albeit not fully in ways they desired. SCHIP: Following and Learning Children’s health has long been viewed as a popular issue for politicians and their constituents. Who can be against healthy children? As evidence of this popularity, the law that became the State Children’s Health Insurance Program was passed quickly in 1997 as part of the Balanced Budget Act (P.L. 105-33). Only two hearings had been held on children’s health insurance in the 103rd Congress (1993–94), and those were part of the massive Health Security Act, proposed unsuccessfully by President Bill Clinton. Prior to passage in 1997, the Senate held two key hearings, one of which was composed only of state oﬃcials who



Table 2 State Participation in Congressional Hearings by Health Issue



Case HIPAA SCHIP Bioterrorism Drug importation Medicare prescription drugs Medical errors



State Ofﬁcials in House Hearings



State Ofﬁcials in Senate Hearings



Congresses that Deliberated Issue



8% 50% 6% 33% 


9% 42% 2% 12% 9%



3 5 5 4 3



5%



3%
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Source: Congressional hearings as indicated in bills provided in legislative histories of the laws in LexisNexis Congressional.



discussed how their states had designed children’s health insurance proposals. Oﬃcials representing Iowa, New York, Florida, California, and Rhode Island testiﬁed before the committee.5 The representation was evidence that, however popular, children’s health had long been the domain of state programs and Medicaid in dealing with such issues as immunization, prenatal and postnatal care, and health screenings, and a number of states were leaders in eﬀorts to cover more children in their programs. Indeed, the state representation for the SCHIP at hearings was by far the highest for any of the six areas under study (see table 2). Two important political aspects emerged from the hearings. First, the states that had designed children’s health insurance programs in the early 1990s served as a kind of policy laboratory for future programs in other states. The oﬃcial from Iowa speciﬁcally discussed her state’s program being modeled after the programs in Florida and New Hampshire. Second, each state oﬃcial in the hearing expressed the need for increased funding to improve and expand state programs. They generally argued for block grants to states from the federal government, with states retaining autonomy to design and implement their programs. SCHIP is designed for children in families with incomes too high for Medicaid but too low to purchase insurance in the private market. The federal match is more generous to states than the match for Medicaid—an intentional incentive for state engagement in the program. States were provided funding for outreach and enrollment to reach children. In order to prevent private employers from discontinuing insurance coverage so that their workers can quality for the public program, the law requires states to implement measures designed to prevent what is known as “crowd-out.” One unusual component of the law is that the federal government will “take back” funds provided to states that failed to spend their allocation and provide that money to states that spent more than their original allocation (Blewett and Davern 1997). SCHIP is an example of a policy in which the federal government deferred to states—letting them lead. There was evidence of policy learning about states’ eﬀorts to provide health services for children and a willingness on the part of Congress to give states funding to build on their experiences and take a leadership role. Interestingly, reauthorization of the measure in 2007–8 proved much more controversial, and federal criticisms of states’ generosity emerged in an eﬀort to impose additional federal restrictions on eligibility for the program. Ideology played a role in the renewal politics, as in 2007, the deﬁcit and federal spending came to the forefront after many years in



abeyance. Nevertheless, in 1997, the federal government was willing to let states take leadership, providing funding and ﬂexibility for state programs while taking into account state experiences in crafting federal legislation. Bioterrorism: Leading, Little to Learn While increased political movement concerning bioterrorism occurred after the September 11 terrorist attacks and after the anthrax scare in late 2001, several states had adopted bioterrorism legislation, and Congress had held a few hearings on bioterrorism before those events. Nevada enacted several pieces of legislation—one law passed in 1999 deemed the possession of anthrax and other biological agents a felony. Nevada also initiated the Health Alert Network, with aid from the federal Centers for Disease Control, that created a nationwide communication and information network. In July 2001, Oklahoma governor Frank Keating, testifying before a House committee, emphasized the importance of local responders and communication infrastructure while also warning against “federalizing” everything with the “500 pound gorilla” (federal government). His testimony suggested that he wanted the federal government to send money to the localities to allow them to design emergency systems and protocols. This hearing was called in response to results from a simulated bioterrorism crisis. In the fall of 2001, President George W. Bush asked for and received from Congress $1.5 billion in emergency money for bioterrorism. Congress ultimately authorized $2.5 billion in a ﬁscal year 2002 appropriations bill, to be used for vaccines and antibiotics in the event of a biological attack on the nation. There were no hearings. In 2002, the Public Health Security and Bioterrorism Preparedness and Response Act (P.L. 107-188) authorized $1.6 billion for ﬁscal year 2003, and unspeciﬁed amounts in ﬁscal year 2004 through 2006, for grants to states, local governments, and public and private health care facilities to improve planning and preparedness, increase laboratory capacity, train health care personnel, and develop new drugs, therapies, and vaccines. A total of $520 million was set aside for state grants to help hospitals and other health facilities prepare for biological attacks. In 2004, Project BioShield (P.L. 108-276) became law, but it had no funding for states and localities. This is a case in which there was limited state activity prior to consideration of the federal law, which followed a national emergency and thus had an expedited road to acceptance. Interestingly, the choice of policy instrument was a block grant—a funding mechanism preferred by the states—but the amount allocated to states was limited. States did provide some information to the federal government on the state of Federalism and National Health Policy S167



the communications system, arguing that the federal government needed to step in and provide for better coordinating mechanisms in the event of a crisis. This case is ironic because states “won” on this measure— not because they had previous policy experience or any presence in the discussions, but rather perhaps because it was a new policy for which there were few federal structures in place to carry it out. In the followup legislation, however, there was no state funding. Drug Importation: Not Leading, but Obstructing States Drug importation is an example in which the federal role is strong and states had little experience—until several tried to act because of frustration with federal inaction. Two federal laws have allowed drug importation, but only under circumstances so limited that, in fact, drugs cannot be imported from other countries. At issue is the cost of prescription drugs. Americans cannot legally purchase lower-cost medications from Canada and other countries. The Federal Drug Administration (FDA) and the prescription drug industry have argued that buying medications from pharmacies abroad is not safe. The ﬁrst federal law (P.L. 106-387) was passed in 2000 as part of an appropriations bill. The law provided that prescription drugs could be imported into the United States, but only if such importation could be deemed safe by the secretary of the U.S. Department of Health and Human Services (HSS). The secretary repeatedly argued that she could not guarantee the safety of imported drugs and believed this amendment could not successfully be implemented. In 2003, a number of states began experimenting with legislation aimed at the importation of prescription drugs from Canada. Only Maine successfully passed any kind of legislation, which was a simple resolution calling on the federal government to step up its eﬀorts at lowering drug costs through importation. That year, a second measure passed Congress in P.L. 108-173, which provided the FDA discretion in allowing the “personal use” imports of prescription drugs and eliminated the prohibition against a manufacturer’s entering into agreements to prevent the sale or distribution of imported products. In hearings on this measure and similar bills in the 108th Congress, 3 of the 16 witnesses were state oﬃcials, mainly oﬃcials from the state of Florida who were called to talk about prescription drugs in South Florida and their anticounterfeiting mechanisms. When the HHS secretary again asserted that he could not guarantee the safe implementation of the program, states again responded. A number of state governments in 2005–6 passed legislation concerning drug importation.6 However, most of the legislation S168
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was simply resolutions urging the federal government to take up the issue or suggestions that the state government set up commissions to study drug importation feasibility. In other cases, such as 2005 Texas law, the state attorney general decided that the state’s statute violated the federal Food, Drug and Cosmetic Act, which makes it an oﬀense not only to import but also to cause the importation of prohibited medications. Similar rulings were made by courts and attorneys in Vermont, Maryland, and Tennessee. It is clear that at this stage of the issue, state governments are deferring to the federal government.7 During the beginning of the 109th Congress, several other states passed similar legislation, establishing programs of drug importation, but only after approval by the FDA. Finally, in the 109th Congress, language was added to the Homeland Security Appropriations Bill (P.L. 109295) that allowed individual citizens to buy prescriptions from Canada without facing repercussions from the border control. In Senate hearings, the committees called 25 witnesses, of which only three were from state agencies or organizations at the state level. This case is one in which there is a clear federal precedence and much state frustration. Vermont ﬁled a lawsuit against the FDA when it rejected the state’s request to set up a demonstration project to show how importation from Canada could be done safely (Barry 2004). In the prolonged discussions in Washington, there were some hearings with state oﬃcials, but there was limited policy learning involved because the states could not act legally. This, then, is clearly an area in which the federal government is not leading but is preventing the states to do so as well. Medicare Prescription Drugs: Leading without Learning Prescription drugs for the poor elderly is a seemingly simple case with a simple solution. Because the elderly are covered by Medicare, a program funded and administered by the federal government, the solution would likely come from adding a new provision to Medicare to cover prescription drugs. Two intergovernmental issues are key, however. First, one of the only provisions of the Medicare Catastrophic Coverage Act enacted in the 1988 bill that was not repealed in 1990 mandated that state Medicaid programs pay the Medicare premiums for elderly who are unable to pay them. This group of people, commonly called “dual eligibles” (eligible for both Medicare and Medicaid), made up 16 percent of all Medicaid recipients but accounted for 35 percent of Medicaid spending in 2002 (Scheppach 2001). Second, the issue of policy learning is important in this case. States were very active in covering the poor elderly in their states during the 1990s. According to Weissert and Miller (2005), more than 100 new laws in 46 states changing Medicaid coverage and payment policies for prescription



drugs were passed between 2001 and 2004. So we should expect to see state oﬃcials testifying before the Congress sharing their experiences with state programs in this area. Perhaps surprisingly, the states were not urging Congress to share responsibility for this program. In fact, state oﬃcials and groups, including the National Governors Association, supported federal takeover of prescription drugs for the elderly. One reason for the willingness to “hand off ” the program was that the costs for dual-eligible recipients were signiﬁcant and growing. There was also the argument of uniformity in what was a national program. While most states had acted in some way to provide prescription drugs for this group, their actions ranged from generous to marginal—thus leading to a patchwork array of services—a potential problem in a Medicare program expected to be uniform or near uniform in nature. While coverage of prescription drugs has been an issue that cycles on and oﬀ the national policy agenda, it cycled on in 1999, in part because of President Clinton’s call for it in his State of the Union message, followed by a proposal for a prescription drug plan in June 1999, and in part because of a growing recognition of the increasing costs of prescription drugs. In 1999, both Democrats and Republicans dropped bills in the hopper to provide some assistance to the elderly in paying for their prescription drugs. Several of the initial bills were state friendly, providing grants or funding state-based demonstration projects. In 2000 (a nonincumbent presidential election), there was a burst of bill introductions, again on both sides of the aisle. A House-passed bill had a provision that phased in federal assumption of drug costs for dual eligibles. Senator William Roth (R-DE) introduced legislation to provide grants to states that wished to oﬀer prescription drug coverage to Medicare beneﬁciaries with high drug costs. Although the issue was considered in subsequent years, it was only in 2003, with presidential politics again on the horizon, that the Senate joined the House in passing a bill that put in place a new Part D oﬀering an optional prescription drug beneﬁt program to Medicare beneﬁciaries. The ﬁnal product signed into law does not provide for grants to states, nor does it phase in federal assumption of costs for dual eligibles. In fact, the conference committee came up with a new provision not in any previous bill that set up what has come to be known as the “clawback” of federal dollars. It says that states will have to pay to the federal government an amount equal to 90 percent of what they would have spent on drug coverage for dual eligibles in 2006. Though the clawback will be gradually reduced annually over 10 years until it reaches 75 percent, this was an unprecedented taxation of state funds tantamount to “maintenance of



eﬀort” on steroids. While the sponsors emphasized that the states would “save 10 percent initially rising to 25 percent in 2003” over what they would have spent on this population, states saw the provision as an unprecedented “taking” that was a far cry from the federal government’s assumption of the funding of the program they had hoped for. One reason for the “contribution” may well have been lawmakers’ desire to stay within the $400 billion price tag allocated for the program in the budget resolution of 2003. The costs of the clawback to states were nontrivial. The Congressional Budget Oﬃce estimated that states would pay some $89 billion—or 13 percent of the total costs of the new Part D program in the ﬁrst ﬁve years (Derthick 2007). States are also expected to inform potential eligibles of the program, provide application forms and assistance to those ﬁlling them out, verify the accuracy of the information, and provide the Center for Medicare and Medicaid Services with the information it needs to implement the program (Weissert and Miller 2005). The states were angry and surprised because the provision came very late in the process and without airing in either the House or the Senate bills. They sued for relief, but to no avail. One other provision is of intergovernmental interest. The measure encouraged states to provide their own “wraparound” programs to cover the elderly not eligible under the federal law. This provision has the eﬀect of making more inequities in the program instead of provision of a uniform program with national standards. Nor was there evidence of policy learning. Even in this area in which states had been very active in providing drugs for the elderly and developing innovative ways of holding down costs in the process, there were very few state representatives testifying before the Congress on the prescription drug issue. Those who did testify, including a Medicaid director and the head of the National Governors Association, urged that the new program recognize the valuable lessons learned by states in making coverage decisions, negotiating rates, and contracting with pharmacy beneﬁts managers. Stephen Crystal, of the Institute for Health at Rutgers University, told the senators, “many of the states have acquired a great deal of valuable experience which should be built on as the provision of pharmacy coverage evolves.” One of the things that state oﬃcials had learned was the importance of negotiating prices as a way to hold down the costs of prescription drugs. Interestingly, the law expressly prohibits the Center for Medicare and Medicaid Services from participating in price-setting negotiations with manufacturers (as the states found useful). However, it does allow new pharmacy beneﬁt managers to negotiate for discounts in one option for beneﬁciaries. Federalism and National Health Policy S169



The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 was one of the most important health policies adopted in recent years. While many state oﬃcials saw this law as a way to have the federal government show leadership by making it a uniformly administered, fully federally funded program, this was not to be. In fact, the program established a new precedent for intergovernmental relations—namely, having the states pay the federal government—and has led to further inequities in provision of services as some states provide more generous wraparound services than others. Also, there is little evidence of policy learning—particularly in the negotiation of drug prices. Medical Errors: Leading without Learning The case of federal–state activity in the area of medical errors is one in which the federal government has acted largely without apparent regard for considerable state action and analysis of that action. The impetus for the federal and state policy interest was identical: the publication in the fall of 1999 of the prestigious Institute of Medicine (IoM) report entitled To Err Is Human. In this report, the IoM estimated that the number of preventable adverse medical events leading to death was between 44,000 and 98,000. To put it in perspective, the report noted that more people die in a given year as a result of medical errors than from motor vehicle accidents, breast cancer, or AIDS. To err is human, the report concluded, but errors can be prevented. The IoM report made a series of recommendations calling for a nationwide mandatory reporting system to collect information from states about adverse events, a new federal agency to convene states to share information and expertise, and funding for states so they could establish or adapt their error reporting systems to collect standardized information and conduct follow-up action (Institute of Medicine 1999). A survey of state laws in place a few months after the issuance of the report by the National Academy of State Health Policy revealed that 15 states had in place the mandatory reporting of adverse events by hospitals recommended by the IoM. Six states (including the District of Columbia) had voluntary reporting of medical errors or adverse events. Six states were considering legislation to require reporting of medical errors or adverse events (Rosenthal, Riley, and Booth 2000). The IoM report generated enormous press attention and led to eight congressional hearings involving 65 witnesses in the 106th Congress (1999–2000), only one of whom was a state oﬃcial. In this case, it was a state health commissioner testifying in a ﬁeld hearing in the home state of the sponsor of the bill on medical errors—Senator Jim Jeﬀords (R-VT). Over the four S170
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Congresses in which the legislation was considered, there were 99 witnesses—only four of whom were state oﬃcials or representatives of state organizations. (Some of the witnesses made multiple appearances. Each appearance is counted here.) The state witnesses were generally supportive of a national system, but one in which the states would be participants and in which state eﬀorts would be studied so that their policy experiences might inform the national debate. Interestingly, there were some provisions in the early bills calling for grants to states and a study of the impact of state laws on medical errors. However, these provisions were not included in the ﬁnal law, which set up new substate entities to collect information that is to be certiﬁed by the federal Department of Health and Human Services. The law that emerged from Congress did not preempt states’ mandatory reporting laws—which by this time were in place in roughly half the states. However, the law did largely circumvent the states by putting in place national databases building on data provided by new patient safety organizations certiﬁed by the HHS. The federal law calls for voluntary, not mandatory, reporting of medical errors and a national database. Grants were provided in the law—but to help physicians and hospitals upgrade their technology to avoid medical errors, not to encourage states to serve as laboratories to develop new error-reduction strategies. The federal government has then taken the lead, but without beneﬁt of state experience. While some early bills called for a study of the impact of the state laws, the law did not have such a component. And there was no evidence of state learning—including the idea that mandatory reporting was optimal. Analysis across the Six Case Studies In ﬁve of the six case studies, the federal government adopted the leadership role. In two of the four, drug importation and bioterrorism, the international components and externality arguments demand federal leadership—what Paul Peterson (1995) would call “functional federalism,” in which there are distinct areas of competence for each governmental level and each level expands its own area of competence. But these have major federalism implications as well. In the case of drug importation, federal-level leadership has harshly aﬀected states, as Congress and the president insist on limiting state actions while failing to produce a law that can be implemented. In bioterrorism, the federal leadership is evident, but little intergovernmental cooperation has resulted because the funding goes primarily to federal agencies. The other leadership components fall squarely in legislative or political federalism. The Medicare prescription drug bill is a case in point. Theoretically, the leadership role in Medicare prescription drugs is logical



and supported by the states. Medicare is a national program, and the addition of a prescription drug beneﬁt should be shaped and funded by Washington. However, even though leadership was taken in this area, it was leadership that still involved a considerable state role and state funding—the opposite of what the states had desired. HIPAA was diﬀerent—the federal leadership was new and in an area that did reﬂect state laws while staking out a strong federal role as well. Without ERISA change, there was no choice but for a new federal role in health regulation—regulation that was initially welcomed by the states but containing preemptive components and falling short in the desired scope. Medical errors was a case in which both federal and state governments acted in response to a national problem. Federal leadership did emerge—after many states had acted—but it was a leadership that was timid and tentative, requiring only a voluntary program while largely ignoring state laws and procedures. Finally, the SCHIP program is the only example in which the federal government gave the states funding and ﬂexibility and were content to follow—at least in the initial authorization of the program. Policy learning is far less evident. The two cases in which policy learning was most pronounced—SCHIP and HIPAA—were areas in which strong state lobbies existed (particularly in HIPAA), state experience was extensive, and, importantly, the federal government expertise was nonexistent or very low. It is also noteworthy that these two laws were the earliest ones in our sample, passed in the wreckage of the Clinton health care plan. In the following decade, there has been little policy learning—and little recognition of the role of the states in health policy. While “pinching ideas” might be prevalent in and among states, it is less evident in Washington.



The federal deliberations over the cases were often slow—involving multiple Congresses—and involved a range of intergovernmental components, from grants for bioterrorism (the area where states had not been active) to new intergovernmental devices (the clawback in prescription drugs) and setting up a national system to operate parallel to the tougher system in many states in medical errors. The block grant in SCHIP was one welcome grant mechanism, but one that was marred (in some states’ views) by the take-back of state funding if states failed to spend their funding in a designated period of time. It is important to note that in most of the cases, states sought federal laws to varying degrees. Most commonly, states wanted federal grants to support existing state programs or to launch new ones in other states. In HIPAA and drug importation, states urged federal involvement because states were restricted in what they could do. In prescription drugs, states urged complete federal takeover of a Medicare population that the Congress had handed oﬀ to states. Medical errors is the best example in which many state laws were in place and the concern of states was that the national laws not preempt those laws.



Conclusion Vertical diﬀusion—whereby ideas from the states “rise” to the federal level and state experiences guide subsequent federal law—is occurring in health policy, but not exactly in the way that was expected. Federal oﬃcials are considering and often adopting policies in health areas in which state actions have occurred. But the federal actions show little recognition of state experiences. In the legislative process (hearings) or in the product (the law), there is little evidence that policy learning has occurred. State experiences in In four of the six cases, state medical errors and in health While “pinching ideas” might experience was largely ignored. insurance regulation were igbe prevalent in and among In these cases, the hearings on nored, and the federal policies states, it is less evident in the bills focused primarily on proceeded as if these experiences Washington. interest groups, not the states. did not exist. In only two areas While one might argue that was there evidence that state interest groups might discuss experiences were acknowledged state experiences (if these experiences helped their in the process and the states provided a role in the arguments), the paucity of state representation in the product. In these areas—SCHIP and HIPAA—state committee hearings is surprising. What is striking associations were active and the states’ expertise was from table 2 is the presence of state oﬃcials in SCHIP, substantial compared to minimal or no federal for which both the House and Senate sought advice expertise. from state oﬃcials in designing the program—and gave states considerable discretion as well. Drug imWhy is there vertical diﬀusion without policy learnportation had a relatively large number of state oﬃing? One reason may be that in order to claim credit, cials testifying in the House but not the Senate. In the federal oﬃcials need to forge a new policy. But this other areas—even those in which there was state exseems unlikely given the fact that credit can be taken pertise, such as HIPAA, prescription drugs, and medi- without attribution to states while learning from cal errors—state oﬃcials were simply not called upon them. Another reason may be that federal and state in the hearing process. oﬃcials represent the same constituents who want Federalism and National Health Policy S171



3. The 1945 McCarran-Ferguson Act gave precedence change. States are able to respond faster and to more to states in health insurance. easily fashion a solution to the problem as deﬁned by 4. Provisions were added to their states. But for citizens in HIPAA in later law manstates that have not acted—and States are able to respond faster dating maternity stays of at for proponents in states that least 48 hours and parity in have acted—federal action may and to more easily fashion a mental health insurance be optimal. Another reason is solution to the problem as that interest groups may lose at deﬁned by their states. But for coverage. 5. After passage of the the state level and go to the citizens in states that have not legislation, the House Comfederal level to alleviate current acted—and for proponents in mittee on Commerce held a state laws and to prevent action states that have acted—federal hearing in 1998 to determine by other states. They desire very of the progress of SCHIP. Of diﬀerent legislation than that in action may be optimal. the six witnesses called to place in the states. It is probably testify, ﬁve were state oﬃcials. no accident that national prescription drug legislation speciﬁcally preempted state 6. Rhode Island passed the most stringent legislation that “would allow pharmacies licensed in Canada eﬀorts to control drug prices. A ﬁnal reason is that to obtain licensure from the state Department of certain issue areas are more amenable for the federal Health to do business in Rhode Island; the prigovernment to lead the way compared to state govmary requirement is payment of an annual license ernments. The federal government may be in a better fee. The RI Board of Pharmacy may exercise its position to deal with issues in bioterrorism and drug authority in the event of misconduct by such importation. State governments may not have the pharmacy” (National Conference of State Legislaresources to legislate within these issue areas, and tures 2004). However, the FDA has challenged the therefore appeal to the federal government to take legality of this bill. charge.



Clearly, the relationship between policy learning and vertical diﬀusion is an area in which more work can and should be done. Understanding why some areas— in our case, SCHIP and HIPAA—are more relevant to learning by federal policy makers than others would be an important next step. The process of policy learning is also important. Who sponsors bills that do reﬂect state experiences and interests, and are there partisan or personal experiences that shape this receptivity? Metrics to precisely quantify the amount of learning in federal laws need to be developed. Finally, there are the sheer politics involved. Credit taking is likely one motive behind a federal tendency to launch in opposite directions from state experience. The power of interest groups that might lose at the state level and ﬁght especially hard in the federal venue is another important component as well. Or it might simply be ego: Learning from the states does not sit well with many ambitious members, even those representing those states—or perhaps federal oﬃcials don’t think they need any lessons. Leading without learning seems to be the watchword of federal health policy; following is far less likely. Policy learning—a seemingly valuable commodity in a federal system—is woefully absent. Notes 1. For an argument that Brandeis’s metaphor is not rooted in a concern for federalism, see Tarr (2001). 2. Congressional hearings were identiﬁed as those listed in the legislative history of the laws in LexisNexis Congressional. S172
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7. For a history of prescription drug coverage in Congress, see Oberlander (2003), Oliver, Lee, and Lipton (2004), Himmelfarb (2005), Weissert and Weissert (2006).
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