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Libertarian Natural Rights Siegfried Van Duffel The purpose of this essay is to offer a critique of the libertarian conception of natural rights. Critics of libertarianism are of course numerous,1 but this paper will focus specifically on libertarianism as a natural rights theory. Even if many contemporary libertarians will not identify themselves as part of the tradition of natural rights theories, I believe it can be argued that libertarianism needs a theory of natural rights to build a plausible defense of the rights that libertarians usually present as central to libertarianism. Here I will not attempt to develop such an argument. Rather I will concentrate on the question what a theory of libertarian natural rights should look like. Not all proponents of libertarianism have displayed an acute interest in the question how rights may be grounded. Robert Nozick simply failed to provide any argument for his claim that people have rights.2 But other libertarian authors have offered more or less detailed arguments for the existence of these rights.3 Instead of reviewing each of these arguments, I will focus on two core notions, freedom and natural dominion, that seem to underlie libertarian defenses of rights. Neither of these notions will generate anything like a libertarian system of rights, or so I shall argue.



Negative and Positive Rights Libertarians agree with liberals that liberty is a pivotal value in political philosophy. But contrary to the latter, they claim that the relevant rights that are supposed to protect this liberty are only negative rights. The distinction between negative and positive rights is sometimes characterized in terms of the content of the duties that correlate with these rights. Narveson (1988: 58), for example, distinguished between negative and positive rights as follows: (1) ‘A has the negative right against B to do X’ means ‘B has the duty to refrain from preventing A’s doing of X’. (2) ‘A has the positive right against B to do X’ means ‘B has the duty to assist A to do X’.



While there may be some, or indeed a lot of, room for discussion about what it means to prevent somebody from doing something (e.g. do threats constitute interference or not?), the concept is nevertheless reasonably clear if the contrast with ‘positive right’ is kept in mind. Tying up somebody in order to prevent her from eating, may be an infringement of a negative right to eat when she wants to, but refusing to help someone who is unable to eat (for example because she does not have any food available) is not, because no negative right requires the performance of such a ‘positive’ duty to assist. The central tenet that distinguishes libertarians from other people that are concerned with liberty in a broader sense may now be formulated as follows. Libertarians are opposed to positing positive rights, because they claim that these rights violate, rather than promote, (real) liberty. Why would that be so? Because positive rights entail positive duties…



…and positive duties of justice mean that you may be forced to do them, hence that you may be forced to do something you don’t, even on due consideration, want to do. At least on the face of it that is an interference with your liberty. (Narveson 1993: 59)



One of the distinguishing characteristics of libertarianism is that it is extremely radical in distinguishing between what can and what cannot be expected from other people as a matter of duty. Libertarians insist that people only have negative rights and no positive rights, and correspondingly that they have only negative duties to refrain from interfering with other people’s actions, but no positive duties of assistance. In drawing the line between positive and negative duties, libertarianism leaves no conceptual scope for any consideration of the weight of the consequences of an act (or omission). This has given rise to one of the classical objections against the doctrine: such a sharp dividing line between duties of forbearance and duties of aid to other people seems to yield morally incredibly counterintuitive consequences. Consider as an example a man sitting a by pool doing the Sunday New York Times crossword puzzle. Suddenly a small child slips into the pool and is in danger of drowning. By getting out of his chair, walking a few steps, and reaching into the pool, he could save the child.4 Few people would maintain that it cannot be morally justified to force the man to save the child because this would violate his fundamental human right not to be coerced. Yet this is the position to which the libertarian is bound if he is to maintain that we have strong negative (and no positive) rights. It would be mistaken to think that the claims of libertarian justice only result in counterintuitive consequences in those instances in which a supposed positive right requires positive action from somebody else. To see this, consider another situation in which Amy urgently needs medical assistance. She can reach the doctor in time herself, but only if she can cross a piece of land that belongs to Noel. Does she have a right to be let across? The answer of the libertarian is again in the negative. From this we cannot deduce that any libertarian is committed to the claim that it can never be justified to violate these rights.5 Yet it does seem grossly ruthless to insist that the man at the pool has a ‘right’ not to interrupt his crossword puzzling in order to save the child, and to maintain that saving the child would be a supererogatory act for him to do. The distinction that libertarians are committed to can be described as a distinction between the right and the good. Often this distinction is backed up by an extreme form of moral subjectivism. Rand, for example, says that… …If man is to live on earth, it is right for him to use his mind, it is right to act on his own free judgment, it is right to work for his values … If life on earth is his purpose, he has a right to live as a rational being … To violate man’s rights means to compel him to act against his own judgment, or to expropriate his values.6



As a rational being, the man at the pool has the right for himself to “use his own mind” and to decide for himself whether or not he shall get up for a minute to save the child. If he would decide not to do so, to force him to interrupt his crossword puzzle against his own judgment would be “to expropriate his values.” There is a qualitative difference, according to these theories, between the actions that any particular individual may find morally appropriate to do in certain circumstances (the good) and what he has a duty – correlative to a right – to do. Any individual libertarian may find it abhorrent not to save the child, but from this it does not follow 2



that one may be forced to do so. Such a stringent distinction between the ‘good’—which everyone has a right to decide for herself—and ‘right’—which consists only in the right not to be forced to do something against one’s judgment—must seem strangely artificial to those of us who have not been initiated in libertarian philosophy. Put more generally, our intuitions do not uniformly support a system that consists only of negative, and no positive rights. Neither do they support a system of property rights that does not allow taxing the income of the privileged to provide, for example, for those who suffer from undeserved natural disadvantages.



Libertarianism and Natural Rights What can the libertarian do to convince us? One influential methodology for justifying a moral theory is intuitionism. Intuitionism starts from the belief that there is a plurality of first principles which in a certain particular type of case may conflict (i.e. give contrary directives about what ought to be done), and it maintains that in these cases we are simply to strike the balance by intuition, by what seems to us most nearly right. (Rawls 1971: 30) Obviously, in the example of the drowning child, striking the balance intuitively would render results different from the libertarian proscription. More generally, even if many people believe that people should not be arbitrarily divested from their property, few of us are so fanatic as to maintain that no government may impose any taxation on an unwilling citizen. The libertarian wanting to argue his position has to find an alternative way if he wants to successfully defend his theory against numerous people whose moral intuitions diverge rather drastically from the demands of libertarianism. He cannot rely on intuitionism to substantiate his claim that all rights are negative. The methodology on which libertarians have often relied to argue their case has been called the nature to morality methodology.7 This method draws on some assumptions about the kind of beings that humans are, to derive conclusions about what people may or may not do to them. It is natural, then, to conceive of libertarianism as a natural rights theory. Hans-Hermann Hoppe provides us with an example of an argument that is intended to develop a justification for private property rights starting from statements about the nature of human beings. His attempt has been hailed as “a dazzling breakthrough for political philosophy.”8 Hoppe starts from the observation that the question of what is just or unjust arises in argumentation.9 The question only arises for beings that are capable of engaging in justification by means of propositional exchange, and it arises only for those people that are willing to rely on argumentative means when trying to convince others of something. Next the author says that argumentation “is a form of action requiring the employment of scarce means.” In other words, people need a body to engage in argumentation. Moreover—and this seems to be the key move—the exclusive right to make use of one’s physical body is already presupposed in any argument: “…anybody who would try to justify any norm whatsoever would already have to presuppose an exclusive right to control over his body as a valid norm…”. And from this (within a few paragraphs) it follows that “by being alive and formulating any proposition,… one demonstrates that any ethic except the libertarian private property ethic is invalid.”10



3



Arguments such as these usually leave the reader in despair, wondering whether she has missed the crucial link somewhere (From whence does the ‘exclusive right to control’ suddenly arise as the necessary presupposition in any argument? How does this exclusive right to control come to extend over anything that one owns?). But it would be quite futile to go about arguing with each and every one of these authors. The only productive approach towards investigating these theories, so it seems, is to ascertain what libertarians are supposed to prove, and then to set up an argument which shows that it cannot be done. How should we proceed to get a grip on the libertarian argument for rights? Given the central role of the distinction between positive and negative duties, it would seem natural to focus on its justification. One might expect libertarians to have invested a whole lot of intellectual energy in developing a defensible account of the troublesome distinction between those duties that do and those that do not interfere with the liberty of human beings. That is, however, not the case.11 And this fact, I submit, signals an important fact about libertarianism. The point is that these theories rely (sometimes implicitly) on a more fundamental notion to account for the distinction between those actions that are allowed and those that aren’t. Libertarians seem to disagree on what this notion is. On the one hand there is a tendency to take liberty (or freedom)12 as fundamental. On the other hand we can see a tendency to concentrate on self-ownership and property rights in externals. Each of these notions could be taken to constitute the basis of an argument that establishes why human beings have negative rights (rights not to be interfered with). An examination of the case for natural rights from the idea of human liberty will show that this argument will not straightforwardly generate something close to libertarianism. Or rather, it will only do so if we identify a very specific conception of liberty as underlying human rights. This conception of freedom corresponds closely to (a certain conception of) property rights. Thus it is property that is the fundamental notion on which libertarians rely to distinguish between negative and positive rights. Property is fundamental to libertarianism in the sense that it defines the boundaries that other people are not supposed to cross without the consent of the owner. Anything that encroaches on the control that an owner has over her property is a violation of the liberty of the owner. Property, in these theories, is thus logically prior to the rights relations that it is supposed to justify. It is the notion which serves to distinguish legitimate rights claims from others. Consequently, the function of the nature to morality methodology in libertarian theory must be to explain how individual property came into being. The closing part of the paper will therefore examine whether this conception can yield a plausible theory of justice (I shall argue that it cannot).



Versions of Libertarianism That Are Not Natural Rights Theories Before we assess the case for libertarian natural rights, we should distinguish it from three lines of reasoning that are often ranked as libertarian, but that are not natural rights theories in the sense that I am envisaging. The first is an attempt to provide an ‘economic’ or ‘utilitarian’ foundation for capitalism.13 Many libertarians have held that libertarianism provides the best, 4



perhaps even the only, guarantee for a stable, flourishing society (often conceived in economical terms). The proponents of this tendency usually do not see themselves as natural rights theorists. And yet it is very doubtful that a purely consequentialist argument could ever yield the normative prescriptions that are characteristic of libertarianism. As a result, libertarians usually straddle between consequentialist and deontological arguments for a system of strong property rights, relying on the one where the other seems to fail, and vice versa.14 It is not clear how the deontological claims made in such writings could be accommodated within a utilitarian framework (rather it seems that the deontological claims serve to keep the theory from lapsing into some version of utilitarianism). But instead of arguing that libertarian theories are unavoidably deontological, I will simply set this tendency aside. A second line of reasoning that seems distinct from libertarian natural rights theory is contractarian libertarianism. At the most general level, this theory claims that it would be utilitymaximising for people who live in the state of nature to set up a system of institutions that enforce respect for negative rights.15 Jan Narveson has defended the thesis that it would be utility-maximizing for each and every individual to contract herself out of a state of nature and agree to respect each other’s negative rights. Clearly the same argument would not hold for a set of positive rights. It would not be in the interest of everyone to agree to grant positive rights to all people. Unfortunately for the libertarian, the argument does not even work for negative rights. It is simply not true for all people under all circumstances that to respect each other’s negative liberty would maximize their utility.16 More important in relation to our theme, however, is that contractarianism will get us to libertarianism only by taking just these political arrangements to be legitimate that will further the interest of every individual. Contractarian libertarianism thus grants each individual a veto regarding institutional rulings that will not further her interests. But this is basically a way of taking for granted the right not to be forced into a form of social cooperation that requires us to aid people that are less well off. There is another version of libertarianism—one that is often ranked in the natural rights tradition—that is not a natural rights theory in the sense I am envisaging. It is especially important for the present purpose to discriminate carefully between this line of reasoning and the libertarian natural rights theory that is the subject of our inquiry. Like most natural rights theories, this argument focuses on a quality of human beings (such as the ability to make decisions or to pursue projects), but it develops this into an account for rights based on the psychological and/or physical needs of human beings. The tendency of grounding natural rights in a human need (e.g. to be able to have control over oneself), has been well expressed by Murray Rothbard. In his Libertarian Manifest, he begins his proof of the necessity of natural rights by distinguishing between human nature and the nature of other living beings: …while the behavior of plants and at least the lower animals is determined by their biological nature or perhaps by their “instincts,” the nature of man is such that each individual person must, in order to act, choose his own ends and employ his own means in order to attain them. Possessing no automatic instincts, each man must learn about himself and the world, use his mind to select values, learn about cause and effect, and act purposively to maintain himself and advance his life. Since men can think, feel, evaluate, and act only as individuals, it becomes vitally necessary for each man’s 5



survival and prosperity that he be free to learn, choose, develop his faculties, and act upon his knowledge and values. Violent interference with a man’s learning and choices is therefore profoundly “antihuman”; it violates the natural law of man’s needs.17



From the natural law thus derived, it follows that each person has the absolute right “by virtue of his (or her) being a human being, to “own” his or her own body; that is, to control that body free of coercive interference.” And further it follows that each person must be able to acquire control over externalities.18 It is easy to see that the argument is flawed. Men obviously do survive without ever acquiring private property.19 More generally it remains a mystery why some amount of ‘coercive interference’ (such as the imposition of an income tax) should be incompatible with people’s “learning about cause and effect” or even with purposive action or with being “free to learn.” As a matter of fact, the most developed theory (as far as I know) that builds a justification of private property rights on a specifically human need—the one developed by Hegel in his Philosophy of Right—is often thought to be of a profoundly anti-liberal breed.20 Hegel defends what has been called a developmental thesis about the connection between individual freedom and private property.21 According to this approach, the rationale behind a private property system centers on the way in which private property provides the individual property holder with a concrete perception of his own agency and in this way helps to constitute her as a free person. One problem with this defense, as Allen Patten has suggested, is that the argument—even if it succeeds—would only demonstrate that private property is a sufficient condition for developing and sustaining one’s personality.22 But this is still far from demonstrating the relative superiority of private property over other kinds of property arrangements. Fichte’s argument for private property in the Foundations of Natural Right, might seem to do part of the work. Fichte argues that “original [or natural] right is the absolute right of the person to be only a cause in the sensible world.”23 He believed that in order to become self-conscious, one has to distinguish oneself “through opposition” from other human beings, and this can only be done if the subject can distinguish her own efficacy from that of other subjects. And this in turn requires that the subject has a sphere in which it alone exercises efficacy.24 “Only in this way can the subject posit itself as an absolute free being, as the sole ground of something; only in this way can it separate itself completely from the free being outside it and ascribe efficacy to itself alone.”25 There are several difficulties with this argument. Most importantly, it is not self-evident that private property should be essential for developing awareness of one’s efficacy. While repairing shoes, a cobbler does, I presume, have a sense of the effect of his actions and it does not seem to matter whether he owns the shoe or not. Now it could be argued that a system of private property may not be strictly necessary to enable people to be aware of themselves as having a causal effect on a part of their world, but that it either guarantees or enhances the likelihood that people will effectively have such an awareness. Yet even if we grant this—even if we conclude from Fichte’s argument that people have a right to private property—it still doesn’t provide us with an argument for a system of libertarian property rights. There are two reasons for this. First, it doesn’t necessarily follow from the developmental thesis that property rights should be inviolable to 6



such an extent as to make any taxation conflict with one’s rights. As long as people can retain at least some of their property, a certain amount of redistribution doesn’t seem to harm people in their self-constitution. Second, and more importantly, the argument from need seems to positively require that people own at least some property. If people have a right to lead a fully human life—or, in Hegel’s jargon, to develop personality—and if property ownership is indispensable to be able to do so, then the developmental thesis implies that people are entitled to a minimal amount of property. And since such entitlements cannot be secured in a completely free market, this seems to proscribe libertarian property arrangements. A libertarian system of private property, or, for that matter, a system of property as we know it, does not guarantee anyone to actually have property. Hegel recognized this and was greatly disturbed by it; among other reasons because he saw that poverty leads to “an inability to feel and enjoy the wider freedoms, and particularly the spiritual advantages, of civil society” (PR §243). In other words, the lack of property of the poor, and their lack of independence from paternal care was contrary to right, because it thwarted rather than promoted (substantive) freedom. Hegel also lamented the consequent loss of a feeling of right, integrity [Rechtlichkeit], and honor, resulting from an inward rebellion against the rich, against society, the government, etc. (PR §244A). He was not opposed to obligatory rulings by the state to alleviate poverty (PR §242R); he even taught that private almsgiving should be avoided as much as possible and replaced by arrangements by the state.26 The major reason why a theory of property that focuses on human needs cannot constitute a ground for libertarian property rights, is that it values the possession of property instrumentally as a necessary means for people to lead a fully human life. But a concern for people’s access to property will not do as a basis to defend an absolute respect for existing property rights. It does not serve to justify a rule that no one could be taxed to care for the poor whose freedom is frustrated by lack of basic necessities. On the contrary, if private property would be essential to people’s welfare it would perhaps lead us to defend a system where a minimum of property is guaranteed to each individual in society. This is evidently not what the libertarian wants, so we may safely assume that the argument from ‘need’ is not available to her.



Freedom as a Ground of Natural Rights In this and the following section I will focus on two core notions that might be thought to be fundamental to libertarian defenses of rights. This will allow us to see if either of these two notions will help us to generate a defensible account of libertarian natural rights. The first and most obvious candidate for a core conception underlying libertarian natural rights theory would be freedom or liberty. One very intuitive way of expressing the thesis that freedom is fundamental to libertarian natural rights theory would be to say that libertarianism allows people to decide for themselves how they will live. Yet, we have seen that the claim that it is an important interest of people to be able to decide for themselves how they want to live, does not generate a convincing argument for libertarianism, since one may respond that people have a variety of needs 7



(not just a need to be free) that should be balanced against each other. There is, however another way of arguing for a privileged status of ‘formal’ freedom amongst other human interests. For example, our libertarian might start from the observation that morality is a human artifact, and suggest that ethical norms are therefore ultimately contingent on the moral convictions of individual human beings. Now if different people have different ideas about the requirements of morality, then to force people to comply with a conception of morality that is not their own could be seen as privileging somebody else’s conception of morality above their own. So the demand that people be allowed to follow their own conception of the good, is not on par with other moral demands, since it is each individual’s right not to be forced into compliance with a conception of morality that is not her own. The foundation of this right to freedom is often thought to be a faculty of human beings—the capacity to act according to self-chosen principles. It is because human beings are capable to direct their behavior according to self-chosen principles that they should be allowed to do so (as long as they do not interfere with other people’s liberty). Thus human rights are not called human rights merely because they are only ascribed to human beings, but because these rights can only sensibly be ascribed to human beings, since only human beings are free in the relevant sense. After all, it is only human beings that possess freewill, and are thus capable to direct their behavior in a non-trivial way. (I will call this capacity ‘psychological freedom’ to distinguish it from freedom in a more mundane sense.) All well and fine, but there are two closely related problems with grounding rights in freedom. The first problem is how freedom in a psychological sense can be related to the freedom that is the subject of practical philosophy. Or, to put it differently, what counts as interference with another person’s freedom? The second problem is how this freedom can be limited in a way that does not presuppose a theory of rights. To begin with the first problem: the link between freedom of the will and practical freedom is by no means an obvious one. To appreciate the nature of the problem, we have to approach the issue step by step. A radical way of questioning the relation between practical and psychological freedom would be to notice that the latter is not affected in many instances where the former is. Often when people’s freedom of action is being abridged, this doesn’t affect their ability to “will freely”. Take as an example somebody whose freedom is being impaired in the most literal sense, someone for whom it is made physically impossible to perform certain acts. A prisoner’s inability to leave her cell clearly seems to be a straightforward case of unfreedom, and yet there is no reason for us to think that this impinges in any way on her capacity to will. So how, we may ask, could her right to freedom be ‘grounded’ in a capacity that doesn’t get lost even if her freedom is? An obvious reply against this would be that it is not freedom of the will in a purely abstract sense that is under consideration, but practical freedom. The human will characteristically expresses itself in action and consequently the freedom that is relevant here is freedom to put one’s decisions into practice, or freedom from interference.
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The trouble with his reply, however, is that people are often made less free, even if they are left free to decide what to do. Consider the following example: 1



A ship carrying gold is being attacked by pirates. These pirates say they will sink the ship unless the captain hands over the gold.



Let us assume that the lives of the people on the ship are not at stake: even if the pirates sink the ship, the crew will be allowed to swim to a nearby shore. In this case the captain obviously has a choice between handing over the gold and letting the ship sink, and in this sense he is ‘free’ to decide what to do. Nevertheless, it would seem to most of us that the pirate’s threat infringes on the freedom of the captain. One way of expressing the intuition that the captain is made less free by the threat to sink the ship unless he hands over the gold is in terms of overall freedom. The captain may be free to choose between different options, but at least one option that was previously open to him—that of sailing further with the ship and the gold—is closed off by the pirates, and in this sense he is less free than he was before the pirates issued their threat. Whilst this suggestion sounds immensely reasonable, it nevertheless leaves two difficulties. Both these difficulties are connected with the fact that freedom is being construed in terms of the options that are open to somebody. As such, any state of affairs that I am unhappy with and that I am unable to control could be considered a source of ‘unfreedom’ for me. Thus I am unfree to run 30 miles per hour or turn myself into a frog, etc. The first difficulty is that most authors would hold that natural causes may make one unable but not unfree to do something. But why should this be so? Surely our linguistic intuitions about the proper use of the word ‘freedom’ are too uncertain to be decisive in judging whether or not natural inabilities are cases of unfreedom. Often decisions such as these are taken by a philosopher’s fiat or as a matter of stipulative definition, but in light of our purpose this merely begs the question, simply because there seems to be no difference—in terms of freewill—between those instances where the options available to people are reduced by other people, and those where they are reduced by natural events.27 Compare the above example with the following situation: 2



A ship carrying gold is caught by heavy weather. The only way to let the ship survive the storm will be to throw the gold in the ocean.



In both cases, the crew is ‘forced’ to abandon the gold in order to save the ship, but in the second case the source of the inability is natural, and this, according to some authors, precludes it from being a source of unfreedom. Yet in neither case do we find a loss of freewill. In both examples, the net effect of the change in the situation is a decrease in the range of options open to the captain (since he is unable to retain the gold). In terms of options available, and in terms of the power that people have to decide between these options, the bad weather scenario leaves the captain just as ‘free’ as the pirates scenario does, but it is only in the latter—so we are told— that freedom diminishes. And this should lead us to doubt whether freewill has anything to do with a natural right against interference at all. A libertarian could object that it is only ‘political’ freedom that is at stake here, and that the extent to which freedom is affected by natural phenomena is therefore simply not relevant to the 9



issue of rights.28 Even if one would allow that freedom of action is sometimes diminished by natural phenomena, it doesn’t make sense to talk about a right to be free in this respect—if for no other reason than that it is senseless to speak of rights that are held against entities other than people. Therefore it is only where freedom can possibly be curtailed by other persons that it is proper to speak of a ‘right to freedom’. However, the objection fails as a defense of libertarianism, since it uses ‘freedom’ in terms of options open to the agent to act in certain ways, and this cannot be the conception of freedom that underlies libertarianism. A system that grants people ‘equal freedom’—seen as availability of courses of action—should strive towards an equal distribution of the options available to them. It is, of course, not easy to see how freedom in these terms could be measured, but it seems obvious that property rights do affect the number of options open to people, and thus their freedom. Hence libertarianism, since it condones vastly unequal property distributions (provided that the acquisition was just), cannot be said to favor ‘equal freedom’. Now consider the second difficulty with the abovementioned suggestion. Apart from those cases where the range of options available to people (their ‘overall freedom’) is being diminished by natural causes, there is also a significant class of cases where, according to libertarians, other people can legitimately limit options that are open to people. If you own a forest, say the only large forest in the middle of Belgium, you could enclose it, and thereby divest others of the option of walking in it. No libertarian would protest that other people’s rights are being violated, and yet their ‘overall freedom’ is being diminished by the enclosure. Again, this challenges the prospect of grounding libertarian rights in a conception of freedom of action, since it is by no means obvious that the increased freedom of the owner compensates for the decrease of the freedom of all other people who are prevented from walking in the forest. In sheer quantitative terms, the number of acts that are made impossible by the enclosure immensely outweighs the acts that the forest owner could possibly perform. How then can the right of the owner to enclose his forest be defended on the basis of a concern for liberty? One possible defense would stress the fact that it is only when people have this kind of control over their property that they are really free in their management of it. But still it remains unclear how this can make up for the loss of freedom of other people. Insofar as we are concerned exclusively with maximizing freedom of action, we would probably not want to introduce any property rights at all. Needless to say that once again, we will look in vain for any connection relating freewill on the one hand and the distinction between those instances where overall freedom is legitimately diminished and those instances where people’s rights are being encroached on the other. The second problem with grounding rights in freedom follows almost immediately from this. Since libertarianism doesn’t say that anyone can do whatever she wants, e.g. it does not allow people to murder each other, etc., there must be a way to discriminate between those acts that are a legitimate exercise of freedom and those acts that are not. The question is again whether the notion of ‘freedom’ can provide us with a criterion to make such a distinction. Traditionally, libertarians have answered this question by saying that people are entitled to the most extensive freedom, compatible with a similar freedom for all. For example, libertarianism doesn’t allow me 10



to murder my neighbor since doing so would destroy her freedom. The previous point has already casted doubt on the merit of this response, since some acts that do limit other people’s freedom, like enclosing a forest, are nevertheless considered legitimate by libertarians. Yet the libertarian might respond that in building a fence around his forest, the owner is not interfering with other people’s freedom at all, since these other people did not have a right to enter the forest (without the consent of the owner) in the first place. It is easy to see the circularity in this response. If freedom is the basis of rights (or the reason why people have rights), the conception of freedom that underlies rights must be a non-moral one, in the sense that it must circumscribe the exercise of legitimate freedom in terms other than those of pre-existing rights. And so we cannot rely on a prior theory of rights to decide whether some act encroaches on other people’s freedom. Consequently, the rationale for holding people under an obligation not to walk in the forest (without the consent of the owner) must be that doing so interferes with the freedom of the owner. It is difficult to see how such a stance could be defended, relying on a ‘neutral’ conception of freedom of action, and even if it could, there seems to be no good reason why we should prefer the freedom of the owner over that of so many other people. The other, more plausible, defense of a right to exclude others from walking in the forest, would start with invoking a purposive conception of freedom. Not all acts that we could possibly perform are equally important to us. For example inhabitants of London City are far more often hindered by traffic lights when going to work than the average Chinese peasant is hindered in practicing his preferred religion, and still we would not consider England less free than China, because the freedom to practice the religion of one’s choice is considered far more important than the freedom not to be hindered by traffic lights when going to work.29 However, once one relies on a purposive conception of freedom to defend property rights, the argument ceases to be libertybased in the sense necessary to produce a compelling account of libertarian property rights. The problem is once again that it is the interest in having property that is taken to be basic, not freedom.30 As such, the importance of this interest has to be balanced against other interests that people have, and the result will not be a system of absolute property rights. Together, I trust, these difficulties demonstrate that it cannot possibly be freedom as nonconstraint of options, or freedom to do what one wants, or anything similar, that libertarians have in mind when they say, either that they are in favour of the most extensive equal freedom for all, or that their doctrine requires people to respect other people’s freedom. I would like to suggest that the conception of ‘freedom’ that underlies libertarianism is the long-standing idea, fundamental to much of the natural rights tradition, that people—because they are endowed with a free will—have a kind of normative authority. Traditionally, this idea was expressed by saying that people, unlike animals, are capable of having dominion (dominium). Contemporary libertarians often claim Locke to be one of the founders of libertarianism, but the theory that grounds rights in dominion that people naturally have over themselves, and that they are capable of extending over external objects, can be traced back at least to the thirteenth century.31 I believe that we can better understand the libertarian conception of natural rights if we realize 11



that this tradition is, in a sense, the heir of these early theories that ground rights in natural dominion.



Natural Dominion as a Ground of Natural Rights 32 Historically dominium has been used in two different senses relevant to the issue at hand. In a narrow sense it was synonymous to property, but the wider sense of dominium could include many kinds of authoritative control ranging from ‘having jurisdiction’ to ‘having a claim-right’.33 The notion was a focal point in the famous poverty debate between the Franciscans and their adversaries, one of the crucial debates in the development of ideas about property rights.34 The Franciscans wished to live a poor life, and they understood this not just in terms of restricted use of material goods. Outward poverty was the expression of a more important inward poverty. Associated with inward poverty is a cluster of ideas about humility, lack of self-esteem, modesty, meekness, and obedience. The ultimate form of internal poverty, of ‘having nothing proper’, was expressed in the vow of obedience, which Francis interpreted as the renunciation of one’s will.35 At first this seemed to have little or nothing to do with legal or natural rights, but when the order came under attack, one of the key issues became whether the Friars could rightfully consume things that they did not own, and whether they could licitly use things without having a (legal) right to their use. The Franciscans saw both property and legal rights as instantiations of dominium (normative control) which they wished to avoid. The traditional view, on which the Franciscans relied, had been that property was introduced by human laws, and from this the Franciscans concluded that before the fall, Adam and Eve had only rights to use the earth, and no right to exclude others—in other words, that they did not have any normative control over the things that were at their disposal. One of the best-known adversaries of the Franciscan cause, towards the end of the debate, was pope John XXII. At one point in the debate, John relied on some passages of Genesis to claim that “our first parents, in the state of innocence, had dominium over the earth, the fish of the sea, the birds of the air, and all living things that move upon the earth.” John XXII held that property could not be avoided, because people naturally exercise a kind of sovereignty over a part of their world, and he thought that “any intervention by any agent in the outside world was the exercise of a property right.” (Tuck 1979: 29) John referred to biblical authority to make his point, but already at that time other writers were paving the way for a ‘naturalistic’ foundation of the natural right to ownership. Aquinas held that the dominion that man has over his own will makes him capable of dominion over other things.36 In the sixteenth century debate over the rights of the American Indians, this strand of thought became the basis of an argument for natural property rights. Vitoria argued that even a sinner had dominium, since he “does not lose his dominion over his acts and body.”37 For Vitoria, the fact that Indians had dominion over their acts and their bodies, just as the Spaniards did, was the basis for claiming that they did have natural rights, that they owned the soil on which they lived, and had a right to choose their own rulers, etc.
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Once we realize that it is indeed natural dominion that is basic to libertarianism, all the puzzles that we encountered in the previous sections disappear. Consider for example the distinction between negative and positive duties. I said that libertarianism seems to rely implicitly on some fundamental notion to account for the distinction between actions that are allowed and those that aren’t. That notion is, of course, that of dominion (or property). The idea that people naturally own their body and the external objects that they have legitimately acquired, is fundamental to libertarianism in the sense that property defines the boundaries that other people are not supposed to cross without the consent of the owner. Anything that encroaches on the dominion that an owner has over her property is a violation of the ‘freedom’ of the owner. Property, in libertarianism, is justificationally prior to the rights relations that the theory argues for, in the sense that it is the fundamental notion which serves to distinguish legitimate rights claims from others. Thus it is prohibited to prevent me from eating by tying me up because I own my body, but you may prevent me from eating by not giving me the food that you own. Taking natural dominion as basic also solves the problems that, as we have seen, haunt the supposed grounding of rights in freedom. One of these problems is how we can understand the relation that is thought to exist between human freewill and practical freedom (the right to freedom from interference). Human freewill is generally associated, not merely with a capacity not to be completely determined by our natural inclinations or ‘instincts’, but more specifically with a capacity to direct our lives in keeping with ethical principles that we are devoted to. Another way to express this is to say that human beings generate norms.38 Now if people have a right to generate norms for themselves, then it seems plausible that each individual human being must have a certain area where her norms are valid, i.e. that there must be a domain where her will is the supreme authority. Within this domain, each human being is, to borrow Herbert Hart’s apt expression, a small-scale sovereign.39 This, I submit, is the meaning of ‘freedom’ as it underlies libertarian theories of natural rights. People are free if they are able, within certain confines, to decide what is to be done—to have normative control over a part of the world. Not to have one’s freedom violated means not to have anything done in one’s domain that goes against one’s will. As long as we understood freedom in terms of freedom of action, or freedom to do as we please, it was difficult to see why there should be a fundamental difference between natural obstacles and impediments caused by human interventions. But if we understand dominion to be a normative power, the assumption that freedom can only be violated by other human beings becomes immediately intelligible. After all, it is only human beings that are able to follow norms, and so the norms that a sovereign generates can only be thought to be directed to (other) human beings. Conversely, since it is only other human beings that can violate norms, one’s freedom can only be violated by other human beings. Again, the problem of discriminating between those acts that violate another’s freedom and those that don’t is also answered by the interpretation of freedom as ‘normative control’. A person that walks in a forest against the will of the owner, is as a general rule not reducing the owner’s freedom of action, but she is violating a norm issued
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by the owner regarding his property, and is therefore violating the command of the small-scale sovereign. If we want to get a grip on the doctrine of libertarian natural rights, then, we must ask ourselves what is implied in the proposition that human beings naturally have dominion. Some authors have suggested that the notion of natural dominion is an inherently religious one. Richard Tuck, for example, wrote in relation to one of the early natural rights theorists, the French conciliarist Jean Gerson, that the central area of convergence between his rights theory and his theology comes in the belief that man’s relationship to the world was conceptually the same as God’s.40 If the notion of natural dominion is indeed intrinsically linked to the religious framework from which it emerged, this would cast doubt on its validity in a secular context. But not everyone is convinced that the supposed religious origin of certain notions underlying natural rights doctrines is problematic. Another major historian of natural rights theories, Brian Tierney, thinks that the persistence of the doctrine of natural rights is a rather straightforward example of licit secularisation. He writes: It can often happen that a doctrine is first formulated in a religious framework of thought — perhaps could be first formulated only in a religious framework — and later is seen to have an independent value of its own and to be defensible on rational non-religious grounds. The legitimacy of the process depends on whether the rational arguments adduced for the doctrine are in fact valid.41



How are we to judge whether the idea that people naturally have dominion is defensible on rational non-religious grounds? One way to do this would be to see if there exists a good argument for the thesis that human beings naturally have dominion. But it is difficult to see how one could argue that human beings naturally have dominion, or that they are by nature sovereign beings (this is usually simply assumed in natural rights theories that start from the idea of natural dominion). Apart from the vexed question what it means to say that human beings are endowed with freewill, it seems to me utterly mysterious why having freewill should entail normative power. Yet there is no denying that most of the tradition of natural rights thinking relies on these intuitions, and since I can think of no fruitful way to address them, I will simply take them as given. There is another way of tackling the question whether rights based on natural dominion can be defended on rational grounds, and that is to see if the notion of natural dominion can generate a coherent theory of rights. I believe that it cannot, and the reason is quite simply that the theory does not succeed in grounding the moral obligations that are supposedly entailed by the fact that people have dominion. The problem that a libertarian natural rights theory faces can now be formulated as follows: even if we grant that persons naturally have sovereign control over a part of the natural world (their property), it does not follow from this that they also have claim-rights against other people not to encroach the domain over which their control extends. A dominus is a sovereign: therefore we need to get a grip on the notion of sovereignty to know what the implications are of saying that human beings naturally have dominium. Two features seem to be fundamental to the notion. The first is that sovereignty is associated with authority, with legislative competence or normative power. A sovereign is the source of authority in a certain domain, he has the capacity to create or modify laws. In a word, a sovereign is somebody 14



who exercises normative control. The second feature of sovereignty is no less important. A sovereign is not just any authority, it is also the highest authority within the relevant domain. As a consequence, the classical thinkers of sovereignty (Bodin, Rousseau and Hobbes) all thought that sovereignty had to be absolute.42 The sovereign cannot be limited by anyone or anything in the domain over which his authority extends. The reason for this must be clear: if anyone could normatively bind the sovereign, this would be someone whose authority is higher than that of the sovereign. But that is barred by the definition of sovereignty. Likewise one can argue that sovereignty has to be inalienable, for if someone could divest the sovereign of his power, the latter would not be a real sovereign.43 It has seemed obvious to most or all natural rights theorists that beings endowed with freewill can have dominion. To realize their potential for sovereignty, however, such beings have to acquire a domain. Now there are at least two ways through which this can be accomplished. One of these is by transfer from another sovereign. Thus some traditional natural rights theories held that our first parents acquired dominium over (a part of) the world because it was given to them by God (let me, for the sake of brevity, call this the ‘religious’ theory of domain acquisition). By virtue of having created the universe, God is the ultimate dominus of everything that exists. Not only does God have the power to give people some of what belongs to Him, but He can also declare laws of nature that forbid people to steal other people’s property. Thus the religious predecessors of modern natural rights theories did not suffer from two of the major problems that unsettle their secular heirs. Contemporary natural rights theories have difficulty in providing a satisfactory answer to the question how people come to have property (e.g. in land), but such a difficulty does not trouble the religious theory. Similarly the question of why people ought to respect other people’s dominium seems to cause no inconvenience to the latter. This, however, does not mean that the religious theory is without difficulties. One of the more challenging ones concerns the status of the normative power that God gave to human beings. If God would have transferred some of His dominium to our first parents, this means that they thereby would have become truly sovereign beings, with a power over the earth similar to that of God (before the transfer). Again, this implies, not merely that people have sovereign power to manage their property in any way they wish, but also that they are, qua sovereign, God’s equal.44 Since the claim that God has transferred part of His dominium to human beings can only be made in a religious framework, and since the implication that human beings have a normative power equal to God’s power seems to be unacceptable in such a framework, I believe that the thesis is really an incoherent one. To make sense of it, one should be able to conceive of different degrees of dominion. While it is certainly possible to think of the exercise of normative power being constrained by another, higher, normative power, it is not possible to think of a sovereign being constrained by a higher sovereign in the exercise of his sovereignty. Thus if God has transferred his sovereignty over the earth to human beings, it is difficult to see how He can have any normative power left to regulate people’s handling of their property. What happens when God gives human beings dominium over the earth is really a shrinking of God’s domain in favor of that of human beings.45 15



Again, as a theory of ‘natural rights’ (or natural dominium) the religious theory has a drawback. In what sense, we might ask, is dominium that is acquired through a gift by God natural dominium? Of course, one could say that dominium is natural because God’s gift to humankind is enshrined in the ‘natural law’. It may also be said to be natural in the sense that human beings ‘naturally’ have the capacity to control their property. But the process of the acquisition of property, according to the religious theory, can hardly be called a natural process. Additionally, there are several reasons why a theory that can give a more ‘naturalistic’ account of the process of acquisition of property, would be superior to one that explains the origin of individual dominia solely by reference to a gift from God. For example, it is a question of debate whether God gave dominium to humanity in common, or to individual human beings. If he gave it in common, it seems that things can only be appropriated by individuals after a universal agreement.46 If, on the other hand, property was given to individuals: how then are we to know who is the rightful owner, say, of some up till now uninhabited island? Problems such as these could be multiplied endlessly. Consider the crops that I have grown on a piece of land. Are they mine because God has given them to me, or only because I made some previous agreement with my fellow human beings that I would obtain them as a kind of reward for the efforts made? A theory of just acquisition that can generate answers to all these questions and that can do so without resorting to ad hoc explanations (for example by relying on the same description of what makes people capable of having dominion), would be immensely more attractive than the one that I baptized the religious theory. Such a theory exists (in various shades and nuances, some more apposite than others). In its purest form, with which I shall be mainly concerned, the theory says that a sovereign generates a domain for itself by creating it. This, then, is the second—and archetypical—way in which a sovereign may acquire a domain. The paradigm case of creation is, of course, God’s creation ex nihilo of the universe. Because human beings seldom or never create things in such a literal sense, the criteria for what counts as ‘having created something’ have to be loosened. As an illustration, consider the Lockean theory of acquisition through labor in the state of nature (a theory that is particularly notorious for being problematical). Locke tells us that each person has a property in his person, and that our labor is properly ours. By mixing our labor with something that previously didn’t belong to us, we can appropriate the thing (II, § 27). Two difficulties with this argument are worth noting. One is that it merely assumes self-ownership. The other is that the mixing-argument gives rise to a whole lot of uncertainties. If I build a fence around a piece of land, have I become owner of the enclosed land, or only of the fence and the earth immediately underneath it?47 Despite these difficulties, many people feel that the labor theory captures, albeit in an imperfect manner, a deep-seated intuition of ours. The important question is how this intuition is best depicted. A more illuminating way to formulate the question is perhaps: “Is there a core idea that will allow us to make sense of such divergent intuitions as the fact that people own themselves, the fact that a sculptress owns the sculpture she has made (because she made it), and the fact that a traveler who first plants her flag on an previously uninhabited island thereby becomes the legitimate owner of the island?” 16



I suggested that the fundamental conception underlying these intuitions is that of creation—but adequately loosened so as to be able to accommodate cases as remote from ex nihilo creation as the taking possession of a piece of land. The crucial intuition that connects these instances of appropriation to the idea of creation, I submit, is that everything is created for a purpose. God didn’t just act capriciously when He created heaven and earth. Even if His purposes remain mysterious for us mortals, we know that there is a reason for everything that happens. Consequently the world and its historical development embody the intentions of God. Now we can see in what way human beings equal their creator. Having freewill is being able to have intentions, to generate purposes. Moreover, the purposes that we have often involve (require) material objects, which then become means to our ends. Even if we seldom or never literally create something, we do transform object in the sense that they become part of our purposes. These things, according to some people, in a way become part of us (as Hegel would have it, persons actualize themselves by putting their will in a thing).48 This idea has been beautifully expressed in a book by Frank Van Dun, a Belgian libertarian. Van Dun writes that things are “created as means” by human beings: Means are not just given to people … they have to be discovered, produced, invented. They are creations of the human mind. Nothing is a means in and from itself, not even the human body. … Something becomes a means only when somebody transforms it from a thing into a means, i.e. when somebody starts to use it purposively, to give it a certain purpose and includes it in his objectives. The one who first uses a thing creates it as a means—he is the author or auctor of the thing. … The thing is through him, and in that sense it is of him: as a means it arises out of him, it originates in him.49



People develop intentions (or, if you will, a life-plan) and material things are transformed from the mere things that they were into instruments for the realization of these intentions. This description allows us to make sense of the close connection between freewill and the capacity to appropriate things (even one’s own mind and body). Of al earthly creatures, only human beings are able to control themselves in the true sense of not being entirely subject to their natural inclinations, and thus to develop genuine purposes, and consequently it is only human beings that are able to appropriate things. The fundamental significance of such an act of creation/appropriation for theories of rights, so we are led to believe, is that it generates normative consequences for other people. Where do these normative consequences come from? I suspect that the intuition—that people’s intentions generate obligations to respect their sovereign control regarding the things that are thereby drawn into their objectives—is simply a secularized version of the belief that you ought to respect the commands of God because he has created everything that is (including yourself).50 But secularization of the conception of acquisition—or creation—of a domain generates problems. One of these problems relates to the criteria for considering something open for appropriation. As it happens, there has been a fairly stable consensus to the effect that the sovereignty of individuals stretches first and foremost over their mind and their body, and subsequently over those—other—things that they have appropriated. In addition, there is a relatively broad agreement regarding the question of what can be appropriated. Everything, or almost every17



thing, is open to appropriation on condition that it is not owned by somebody else. People are excluded because they own (have dominium over) themselves. Hegel, for example, thought that slavery was unnatural because the concept of a person implies that people own themselves (§57). The point to be made now is a really simple one, but it nevertheless has a devastating effect on the prospects for grounding rights in the notion of natural dominium. I would like to ask what reason we have, starting from the notion of dominium, to accept the proviso that things that are already owned by someone else cannot be appropriated, and consequently that people cannot be appropriated. The question here is not whether a principle of non-appropriation of private property could be defensible on consequentialist grounds, but whether it follows from the concept of sovereignty itself that something which belongs to the domain of one sovereign cannot become part of the domain of another—so that no other being can appropriate something owned by a sovereign being. Remember that the plausibility of the ascription of creational activity to human beings required that the criteria for ‘creating’ have to be loosened. But this loosening becomes extremely problematic in view of the supposed separateness of domains, since there doesn’t seem to be a natural reason why something that is part of someone else’s purposes cannot at the same time be part of my purposes.51 And this generates a problem for the rights that are supposedly being derived from human sovereignty. Let me try to render this somewhat less obscure. Being a sovereign is being able to generate one’s own ends, and appropriating things that become means to those ends (e.g. I can domesticate a wild animal and turn it into a beast of burden). However, it is obvious that other people could also become part of my intentions (I could aim at enslaving them so that they may work for me). Why can I not do so? Hegel is representative in flatly stating that a thing belongs to the person who happens to be the first to take possession of it, because a second party cannot take possession of what is already the property of someone else.52 But if ownership is nothing more than “making something part of one’s purposes”, there is no reason why two or more persons cannot be in (full) possession of something at the same time. If you can acquire property in a res nullius (a thing belonging to no one), why can you not extend your sovereignty over things that are already possessed by someone else? Obviously you can draw them into your purposes just as you can with things that are nobody’s property.53 The traditional conception of property rights maintains that you ought not do so. But if property derives (naturally) from the fact that human beings are small-scale sovereigns, then how can this ‘ought’ be accommodated in the theory? How can a sovereign being, someone who cannot even bind himself, be bound to respect the sovereignty of another being? Many apologists of natural property rights would say that the respect for other people’s rights is a precondition for being able to enjoy these rights. But this argument is defective on two points. First, if I would be strong enough to defeat my enemies, I could enjoy my sovereignty without having to respect other sovereigns. The second point is more problematic for the apology of natural property rights. The point is that the precondition argument falls short of generating an obligation: even if I would accept to respect other people’s sovereignty because of a concern for my own, this would be a prudential decision only. The reason to respect other people’s rights is in no way 18



constitutive of my own right—i.e. it is not constitutive of my sovereignty. On the contrary, it must be added to the theory as a proviso, a condition that ought to obtain so that people can actually exercise their sovereignty. But this means that one’s sovereignty (or one’s freewill) cannot be constitutive of one’s rights either. At this point someone may object that this way of putting the issue is unfair: “What is wrong with adding a proviso?” it may be asked, or again, “What is the problem with sovereignty not being ‘constitutive’ of one’s rights?” Surely, it may be added, sovereignty is regarded in these theories as the reason for granting rights. But the problem is that this move (conceiving sovereignty as a reason for granting rights) severs the supposed exclusive relation between sovereignty and natural rights. The reason is that sovereignty is now positively conceived as an interest that people have. The trouble with this strategy is that people clearly have other interests, besides being allowed sovereign control over their property. In other words, one of the problems with construing the obligation not to encroach on other people’s sovereignty as a condition for the possibility of sovereignty to exist is that the theory takes on a consequentialist form (in the sense described above). Accepting that the obligation not to encroach on other people’s sovereignty is external to one’s sovereignty thus dissolves the distinctiveness of libertarianism from a theory that simply takes interests of people as a ground for granting them rights to those things that they have an interest in. Sovereignty designates a normative relation between the sovereign and those things (persons) that belong to her domain—not between different sovereigns. That is why the existence of other sovereigns cannot give reasons to a sovereign to respect their sovereignty. For another sovereign to have normative power over me would be for me to be have become part of the domain of this sovereign. That, however, is ruled out by the theory, since its most basic premise is that people are sovereign over themselves, and since it aspires to derive from this a normative relation that excludes some people to become subjected to others. If people can become part of the domain of another sovereign, they can also be subjected, and this is precisely what the theory wishes to avoid. The conclusion is that libertarian natural rights theory is incoherent. The idea that people are sovereign beings does not allow us to infer that they have an obligation to respect each other’s sovereignty. If libertarians wish to stick to the notion of sovereignty, the only thing they can endorse would be a Hobbesian state of nature.
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ENDNOTES 1



See recently e.g. Harris (2002), Zutlevics (2001), Viminitz (2000). A recent useful collection is Brock (1998). Excellent critiques of libertarianism are Kagan (1994) and Kymlicka (1990, chap. 4). 2 See Nagel (1981). Kymlicka (1990, chap. 4) gives a more generous reading. 3 See e.g. Hoppe (1993), Van Dun (1983), Lomasky (1987), Machan (1989), Rasmussen & Den Uyl (1991). 4 The example is taken from Lomasky (1987: 96). 5 Thomson (1981: 131) uses the term ‘infringement’ for instances of justified violation of rights. 6 Rand (1964: 111). For another example, see Van Dun (1982: 127-9). 7 Noggle (2001: 532). See, for example, Machan (1989: 47): “… individuality in human beings is a central characteristic. The nature of human life is necessarily that of an actual, active individual human being … the human good is tied to human nature which involves both life, the source of values, and freedom of choice or of the will, the element of responsibility.” 8 By another libertarian: see Murray Rothbard, “Beyond Is and Ought.” Liberty (November 1988): 44-45, at p. 44. Cited in Kinsella (1996: 326). 9 Hoppe (1993: 204-7). Hoppe seems to be have derived most of his inspiration from Gewirth’s famous argument for human rights to well-being (Gewirth 1979), yet he only mentions a “close methodological resemblance” with Gewirth in a footnote. 10 Hoppe (1993: 207), emphasis added. 11 Of recent defences of libertarianism, only two authors Lomasky (1987: 94-100) and Narveson (1988: 57-61) give some modestly detailed attention to the distinction. For criticism of the distinction, see Lippke (1995). 12 ‘Liberty’ and ‘freedom’ will be used interchangeably, as will be ‘natural rights’ and ‘human rights’. 13 See e.g. von Mises (1996). See also Friedman (1962). 14 Friedman (1997). 15 Lomasky’s (1987) also seems to fit contractarianism under this description, even if he decidedly avoids any reference to explicit contracting. 16 See e.g. Viminitz (2000). 17 Rothbard (1978: 27). 18 Rothbard (1978: 28, 30-37). 19 Not only do they often survive, but some people (e.g. mendicant friars like Thomas Aquinas or William of Ockham) have flourished without having private property or even without having exclusive control (in the relevant sense) over their bodies. 20 The extent to which Hegel’s theory is anti-liberal is subject to debate. See e.g. Smith (1989); see also Allen Wood’s introduction to the Cambridge translation of the Philosophy of Right [hereinafter PR]. 21 Patten (1999: 140). See also Stillman (1980). 22 Patten (1999: 149). 23 Foundations of Natural Right §10, (2000: 103). 24 Ibid. §4, (2000: 39-40). 25 Ibid. §4, (2000: 40). 26 VPR17: 125 (Heidelberg lectures of 1817-18), in Hegel, Philosophy of Right (1991: 452). 27 The point has been made earlier, e.g. by Williams (1995: 4). 28 This position is defended by Kramer (2003: 45) “Although somebody who is prevented from φ-ing by the workings of nature is thereby not free to φ, he is not thereby unfree to φ. Were we to infer that he has been made unfree to φ, we would be failing to recognize that the category of ‘unfreedom’ explored in this book—a straightforwardly social-political category—is applicable to human vis-a-vis one another and not to human beings vis-a-vis the natural world.” 29 The story is adapted from Taylor (1985: 219). 30 See Kymlicka (1990, 141-5) for a more detailed argument. 31 John of Paris (1971) said that “lay property … is acquired by individual people through their own skill, labour and diligence.” As such, these individuals, have “right and power and valid lordship” (ius et potestatem et verum dominium) over their property. Some of the major property statements of John of Paris from the prologue and chapters six and seven of the book were taken over completely by the French conciliarist Pierre d’Ailly. And they were published as part of Gerson’s Opera. See Coleman (1983 & 1985). For general accounts, see Tuck (1979) and, more recently, Tierney (1997). 32 This section draws extensively on an unpublished paper by S.N. Balagangadhara (1985). 33 See for example the papers of Coleman, cited above. Also useful is the second chapter of Burns (1992). 20
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The classical account of this debate is Lambert (1998). For a very stimulating recent account of the influence of these debates on the discussion on property rights, see Mäkinen (2001). 35 See e.g. the Regula Bullata, chapter 10, in The Writings of St. Francis of Assisi (1991). 36 Thomas Aquinas, The perfection of the Spiritual life, chap. XI (1902: 52). In the Summa Theologiae (ST IIa-IIae q. 66) he depicts human capacity for dominium in similar terms, but there it becomes obvious that Aquinas did not think that property existed prior to human institutions. 37 One of the arguments of the party that wanted to defend the expropriation of the Indians was that they could not have legitimate ownership since they lived in a state of mortal sin. Vitoria, added that “man is the image of God by his inborn nature, that is by his rational powers. Hence he cannot loose his dominion by mortal sin.” See De Indis 1.2 (1991: 241-3). 38 The two are obviously not equivalent, but I believe that the latter conception historically developed out of the former. See my “Natural Rights and Individual Sovereignty”, forthcoming in The Journal of Political Philosophy. 39 Hart (1982: 183). My claim, in other words, is that a libertarian must subscribe to the ‘will theory’, and not to the ‘interest theory’ of rights. For a stimulating account of the long-standing debate between these two theories, see Kramer et al. (1998). 40 Tuck (1979: 30). 41 Tierney (1991: 320). 42 See Bodin (1992), Hobbes (1951) and Rousseau (1973). For analysis, see e.g. Lloyd (1991), Morris (2000). 43 Bodin and Rousseau also thought that sovereignty had to be indivisible and unlimited. 44 See Balagangadhara 1985. The point that human beings become equal to God qua sovereign is made on p. 38. 45 Perhaps the medieval theorists who said that God gave human beings dominium over the earth didn’t want to suggest that He transferred his own dominium, but merely that He allowed human beings to share in His dominium. However, even if this would be a coherent position, it is not relevant for us insofar as we are concerned with the foundation of libertarianism. 46 Pace Locke, but Locke, when he said that things that are held in common seems to have another sense of ‘in common’ in mind—probably the conception of Ockham in his second stage of the origin of property, where things are held in common by human beings, not in the sense of common property but in the sense that nothing has yet been individually appropriated. See Ockham’s Work of Ninety Days Chapter 14 (2000: 238-9). 47 The example is Nozick’s (1974: 174). 48 PR, § 44, 45, 51. 49 Van Dun (1983: 37-8); my translation. 50 Isn’t there something utterly mysterious about the idea that someone’s planting a flag on an island should generate obligations on all other people? But we only seem to realize this upon reflection, perhaps also because this example is as remote from prototypical instances of creation as can be. 51 Of course, libertarians are likely to counter this suggestion by saying that two people cannot use the same thing at the same time, so that it cannot serve as a means for two people (in the same period, at least). But even if this were correct, it doesn’t help the libertarian, because libertarianism doesn’t guarantee people the means to realize their projects anyway. 52 PR, §50. In the next paragraph, Hegel suggests that this is because of the “anticipated relation to others,” which probably means that two people cannot be both recognized as having full ownership of the thing. 53 Moreover (and this is often overlooked), if free will is the requirement for being able to acquire property, the standard rule that the first occupant acquires property in a thing would allow people to take possession of children, since they do not yet “own themselves”.
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